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A  Canadian's  View  of  the  Battle  of 
Plattsburgh. 

Address  at  the  Banquet  at  Plattsburgh,  N.Y.,  given  by  the 

State  of  New  York  in  celebration  of  the  Centenary 

of  the  Battle  of  Plattsburgh. 

(Note— Such  parts  as  are  merely  introductory  or  of  only  local  or  temporary 
interest  are  omitted.) 


It  is  of  splendid  augury  that  a  great  State  thinks  it 
fitting  to  ask  to  help  in  the  celebration  of  the  Centenary 
of  a  battle,  citizens  of  a  neighbouring  state  whose  flag 
suffered  there  a  reverse;  and  it  is  of  even  grander  sig- 
nificance that  these  citizens  accept  that  invitation  with 
pleasure  and,  indeed,  with  eagerness.  You  of  the  State 
of  New  York  see  nothing  extraordinary,  much  less  im- 
proper, in  inviting  us  to  rejoice  with  you  in  the  gladness 
of  your  nation;  and  we,  Canadians  to  the  finger-tips, 
Britons  to  the  last  drop  of  our  blood,  cordially  unite 
with  you  in  the  glory  of  your  inheritance. 

For  the  true  significance  of  this  occasion  is  not  the 
victory  and  the  defeat,  but  the  adumbration  of  a  hun- 
dred years  of  peace.  We  Canadians  naturally  and 
necessarily  look  at  the  war  of  1 81 2  from  a  different  point 
of  view  from  that  of  the  American.  Patriotism  is  cruel, 
and  cannot  be  expected  to  be  other  than  unjust.  We 
probably  would  not  agree  as  to  the  real  causes  of  the 
war,  its  necessity,  the  propriety  of  the  means  adopted 
on  either  side;  but  we  can  all  agree  that  those  engaged 
in  it  proved  themselves  not  unworthy  of  their  high 
descent,  their  fighting  stock;  that  on  neither  side  did 
the  actual  combatants  wish  to  leave  off,  but  both  longed 


to  avenge  defeat  and  to  enhance  victory,  and  that  it  was 
the  sound  common  sense  of  the  nations  at  large  and  their 
sense  of  fundamental  unity  which  compelled  a  cessation 
of  the  fratricidal  slaughter,  useless  as  it  was  terrible. 

The  descendant  of  Cavalier  and  Roundhead  can 
join  in  praise  of  their  ancestors  in  the  Revolution  of  the 
seventeenth  century  and  can  forget  the  disputes  which 
divided  them.  These  ancestors  were  of  the  same  peo- 
ple, though  divided  by  their  different  views  as  to  Royal 
Government.  So,  too,  the  time  is  rapidly  approaching 
when  the  descendants  of  the  Roundhead  and  Cavalier 
of  the  Revolution  of  the  eighteenth  century — the  Con- 
tinental and  the  Loyalist — may  join  in  recognizing  the 
merits  of  their  ancestors;  for  these,  too,  were  of  the  same 
people,  though  they  also  were  divided  by  their  views  of 
government. 

I  do  not  forget,  either,  that  since  then,  there  have 
been  many  thousands  of  the  citizens  of  the  one  State 
who  have  made  their  home  in  the  other.  Their  descen- 
dants claim  to  be  true-born  Americans  or  Canadians; 
rather  reminding  one  of  the  Frenchman  who  on  the  day 
of  his  naturalization  in  England  said  he  felt  much 
elated,  for  "  to-day  I  conquered  at  Waterloo,  while  yes- 
terday I  was  defeated."  There  are  to-day  many  tens 
of  thousands  of  Americans  who  conquered  at  Platts- 
burgh,  whose  ancestors  were  there  defeated. 

Were  that  battle  but  the  victory  of  an  American  over 
a  British  force,  much  as  I  love  the  American  nation,  my 
altruism  would  not  rise,  could  not  be  expected  to  rise,  to 
the  height  of  heartily  rejoicing  with  them  on  this  anni- 
versary. Your  flag  I  esteem  and  honour,  mine  own  I 
love  and  revere — your  glory  I  rejoice  in,  for  we  be 
brethren ;  the  glory  of  Britain  is  my  very  own,  a  herit- 
age to  which  I  was  born,  no  jot  or  tittle  of  which  will  I 
ever  willingly  give  up. 

Nothing  which  has  been  said  of  the  bravery  of  the 
forces  on  either  side,  of  the  skill  and  determination  of 
Macdonough,  the  dogged  valour  of  the  ill-fated  Downie, 
but  I  cordially  endorse.  I  can  even  look  with  equan- 
imity upon  the  retreat  of  Prevost  and  set  it  over  against 
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the  surrender  of  Hull  the  year  before — in  either  case  the 
weaker  man  succumbed.  I  do  not  intend  to  say  any- 
thing of  the  battle  itself,  or  of  those  who  took  part  in  it. 
It  is  not  the  battle,  but  its  effects  which  will  be  the  sub- 
ject of  my  remarks;  and  these  effects  have  been  for  the 
benefit  not  only  of  the  United  States  but  of  Canada  and 
of  Britain — yea,  of  the  whole  world  itself,  civilized  and 
uncivilized. 

I  do  not  pretend  to  give  the  Canadian  view  of  the 
battle.  I  fancy  the  views  taken  by  Canadians  of  this 
battle  are  as  varied  as  those  taken  by  Americans  or 
Englishmen;  and  I  do  no  more  than  give  you  the  view 
of  one  Canadian,  proud  of  the  name. 

It  is  a  remarkable  circumstance  that  from  the  very 
beginning  of  the  war  the  American  Government  was 
sincerely  desirous  of  peace.  A  great  wrong  was  done 
to  President  Madison  by  a  whole  political  party  in  charg- 
ing him  with  a  desire  for  war  in  order  to  better  his 
political  fortunes ;  but  this  charge  still  makes  itself  heard 
from  time  to  time.  It  is  most  true  that  from  the  South 
and  West  came  an  insistent  cry  for  war,  which  it  was 
found  impossible  to  resist;  and  from  the  same  quarters 
the  cry  continued,  during  the  whole  period  of  the  war, 
for  its  continuance. 

New  England  and  New  York  opposed  the  war  as 
long  as  they  could,  but  their  influence  was  not  sufficient. 
While  it  was  wholly  unjust  to  label  the  war  as  **  Madi- 
son's War,"  as  was  done  at  the  time  and  has  since 
continued  in  some  quarters,  it  would  not  be  very  far 
from  the  truth  to  call  it  "  Henry  Clay's  War."  The 
opposition  of  Clay  and  his  friends,  the  Administration 
had  to  face  and  to  meet;  and  notwithstanding  that 
opposition,  Madison  from  the  very  beginning  did  all 
humanly  possible  to  bring  about  a  cessation  of  hostilities 
— except  one  thing.  The  abrogation  of  the  Orders  in 
Council  before  knowledge  by  Britain  of  the  Declaration 
of  War  left  only  impressment  as  a  substantial  grievance ; 
for  we  may  safely  disregard  the  charges  of  incitement 
of  the  Indians  against  Americans  and  the  more  or  less 
indefinite  complaints  in  respect  of  violation  of  the  rights 


of  neutrals.  These  were  a  makeweight,  they  helped  to 
turn  a  period  and  to  point  an  invective;  but  they  were 
largely  illusory  and  without  solid  foundation. 

The  War  Hawk  element  insisted  that  impressment 
was  after  all  the  real  issue  to  be  determined,  the  real 
cause  of  the  war;  and  no  Administration  could  be  strong 
enough  to  fail  to  insist  upon  the  demand  which  the 
United  States  made  for  an  express  renunciation  by 
Britain  of  the  asserted  right  and  the  practice  of  board- 
iiig  American  merchant  vessels  on  the  high  seas  and 
taking  therefrom  such  sailors  as  her  capturer  should 
decide  were  British  subjects.  This  claim  was  undoubt- 
edly exercised  sometimes  in  much  the  same  way  as  a 
slaveholder  would  exercise  a  right  to  go  amongst  the 
blacks  and  select  for  his  service  such  negroes  as  he  should 
consider  were  not  free;  and  the  lot  of  the  impressed  man 
was  worse  than  that  of  the  slave  in  that  he  was  exposed 
to  the  dangers  of  battle,  if  better  in  that  it  was  not  neces- 
sarily for  life  and  was  not  transmitted  to  his  children. 
Terrible  as  were  the  outrages  perpetrated  upon  Amer- 
ican citizens,  Madison  would  never  have  declared  war 
for  that  cause  alone.  Nor  was  he  under  any  delusion 
as  to  the  nature  of  the  war.  His  biographer  calls  it 
a  "  wretched  war  .  .  .  foolishly  called  the  second 
war  of  independence."  He  was  not  the  man  for  a  war 
president,  and  he  knew  it — and  he  certainly  did  not 
wish  war  for  its  own  sake.  But  without  abandoning 
what  he  could  not  abandon,  he  did  all  possible  to  bring 
about  the  return  of  peace. 

When  immediately  after  the  declaration  of  war. 
Admiral  Warren  came  across  the  Atlantic  asking  for 
peace,  he  was  most  courteously  received,  and  every  dis- 
position shown  favourable  to  his  mission.  The  one 
thing,  however,  that  the  Adiministration  could  not  give 
up  was  an  undertaking  by  Britain  to  abandon  impress- 
ment. That  granted,  an  armistice  would  have  followed 
immediately;  and  it  is  almost  certain  that  satisfactory 
terms  of  peace  would  have  been  arranged.  But  that 
was  the  one  thing  Warren  could  not  accede  to  and 
Britain  could  not  accede  to.     Rightly  or  wrongly,  the 


British  people  almost  without  exception  looked  upon 
the  right  of  impressment  as  absolutely  necessary  to  the 
security  of  their  country.  No  government  would  stand 
for  a  day  which  even  suggested  giving  up  that  right,  a 
right  given  by  common  law  and,  in  effect,  asserted  by 
Magna  Charta. 

Jonathan  Russell  shortly  afterwards  was  instructed 
to  negotiate  for  an  armistice.  He  made  the  proposition 
to  Castlereagh;  but  Russell  also  made  the  same  stipula- 
tion that  Monroe  had  made  to  Warren,  and  was  con- 
temptuously rebuffed.  Russell  found  that  the  view 
taken  by  most  of  his  countrymen  then,  as  it  is  now,  of 
the  importance  of  the  war  was  not  shared  then — as  it  is 
not  now — by  the  English-speaking  across  the  sea. 
Americans,  because  it  was  their  first  war,  and,  still  more, 
Canadians,  because  it  was  waged  in  large  part  on  their 
soil,  are  wont  to  magnify  the  war,  making  it  one  of  the 
great  struggles  of  history;  the  American  and  Canadian 
school-books  were  (perhaps  still  are)  full  of  the  story 
of  that  conflict.  Englishmen  then  and  now  looked  and 
look  upon  it  as  an  insignificant  and  regrettable  episode 
in  the  midst  of  a  real  fight,  the  life  and  death  struggle 
with  Napoleon  for  freedom  and  indeed  for  natipRaJ 
existence.  ;.    .. 

An  offer  by  the  Czar  of  Russia  to  mediate  was 
eagerly  grasped  by  Madison,  though  rejected  with  irri- 
tation, even  scant  courtesy,  by  the  British  Govern- 
ment; the  substitute  offer  of  Castlereagh  to  negotiate 
direct  was  even  more  promptly  accepted  by  the  United 
States.  The  President  wisely  appointed  Henry  Clay 
one  of  the  Commissioners;  he  would  certainly  fight  for 
American  rights  to  the  last  and  at  the  same  time  he 
would  be  across  the  Atlantic  and  unable  effectually  to 
balk  or  even  to  embarrass  the  government  in  any  steps 
they  might  take  towards  peace. 

It  is  impossible  not  to  recognize  that  at  no  time  would 
Britain  have  agreed  to  abandon  the  practice  of  impress- 
ment; Bayard  and  Gallatin  saw  this  and  made  it  per- 
fectly clear  to  the  Washington  administration;  their 
instructions  that  Britain  must  agree  to  this,  they  knew 
to  be  hopeless  of  accomplishment  and  they  said  so  in 
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plain  terms.  In  Monroe's  letter  of  June  23rd,  1814,  to 
the  envoys  at  Ghent  it  was  still  considered  imperative 
that  impressment,  an  "  essential  cause  of  the  war  .  .  . 
should  be  removed."  But  the  letters  of  Bayard  and 
Gallatin,  as  well  as  other  information  from  Europe,  in- 
duced the  President,  with  the  approval  of  his  Cabinet, 
Monroe,  Campbell,  Armstrong,  Jones  (Rush  was 
absent),  to  decide,  four  days  thereafter,  to  authorize  a 
treaty  of  peace  silent  on  the  subject;  and  the  Commis- 
sioners were  so  advised  immediately. 

An  American  writer  says  of  this  step,  "  Madison's 
Administration  humbled  itself  to  an  abandonment  of  the 
claim  for  exemption  from  impressment"  (Steven's 
"  Life  of  Gallatin,"  p.  329).  If  this  is  intended  as  a 
rebuke  I  cannot  assent.  It  is  good  statesmanship  as  it 
is  good  politics  to  abandon  anything  one  cannot  get, 
unless  that  abandonment  be  dishonourable  or  the  thing 
necessary,  (h  is  at  least  possible  that  other  Presidents 
would  have  been  well  advised  had  they  not  insisted 
upon  an  empty  formality  which  they  had  been  refused.) 
No  one  but  a  fool  keeps  running  his  head  against  a  stone 
wall.  Britain  in  her  existing  state  of  mind  would  as 
soon  have  given  up  her  national  integrity  as  the  right  to 
impress  for  her  navy.  The  downfall  of  Napoleon  had 
made  it  very  improbable  that  there  would  soon  again 
arise  a  necessity  for  impressment;  and  Madison  was 
wise  not  to  continue  a  war  for  a  form. 

There  met  at  Ghent,  John  Quincy  Adams,  an  intro- 
spective Puritan  sincerely  a  lover  of  peace,  and  Henry 
Clay  a  card-playing,  pleasure-loving  Cavalier  who  hated 
England  and  all  her  works  and  honestly  believed  that 
a  few  more  years  of  war  would  bring  her  to  her  knees; 
with  these  were  Bayard  le  Chevalier  sans  peur  et  sans 
reproche  as  his  namesake  of  old,  and  Albert  Gallatin,  to 
my  mind  the  ablest,  most  devoted,  least  selfish  American 
of  his  time,  one  who  has  never  received  his  due  meed  of 
praise.  All  these  were  men  of  very  great  ability;  and 
with  them  was  associated  Jonathan  Russell  who  was  by 
no  means  a  fool,  though  his  inexplicable  conduct  a  few 
years  later  in  the  episode  of  the  "  Duplicate  Letters," 
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in  which  he  delivered  himself  into  his  opponent's  hands, 
would  almost  brand  him  as  such. 

On  the  other  side  were  Lord  Gambier,  who  could 
command  a  ship  or  a  squadron  but  not  himself;  Dr.  Wil- 
liam Adams,  an  able  lawyer  at  his  own  Bar,  but  other- 
wise incompetent,  and  Henry  Goulburn,  afterwards 
Secretary  of  State.  Of  these,  Goulburn  alone  rose  even 
to  mediocrity,  and  he  but  little,  if  any,  above  it. 

These  Commissioners  met  at  Ghent,  and  it  very  soon 
became  apparent  that  the  British  representatives  were 
not  anxious  for  peace.  This  was  a  matter  of  astonish- 
ment to  those  from  the  United  States,  who  seem  to  have 
believed,  as  so  many  have  believed  since,  that  Britain 
was  at  her  last  gasp.  The  fact  is  that  any  reverses  she 
may  have  suffered  were  as  nothing  compared  wnth  the 
mighty  victories  she  had  achieved  in  Europe;  and  she 
never  looked  upon  the  American  War  as  a  serious  matter. 

Territory  she  desired  from  the  United  States;  a  road 
from  Halifax  to  Quebec,  the  control  of  the  Great 
Lakes,  room  for  a  buffer  land  to  be  occupied  by  Indian 
allies;  all  of  these  were  as  impossible  for  the  United 
States  to  grant  as  it  was  for  Britain  to  grant  exemption 
from  impressment;  and  peace  seemed  hopeless. 

To  better  her  position,  she  determined  upon  invasion. 
In  taking  this  step  she  was  undoubtedly  influenced  by 
an  erroneous  view  she  had  of  the  sentiment  of  many  of 
the  American  people.  New  England  and  New  York 
had  voted  against  the  war;  during  or  before  the  war  a 
whole  political  party  had  vehemently  inveighed  against 
it  with  solemn  warning  that  it  would  destroy  the  Union ; 
Massachusetts  had  declared  and  acted  upon  her  detesta- 
tion of  the  invasion  of  Canada;  the  Assembly  of  New 
York  had,  in  February,  1814,  in  their  reply  to  Governor 
Tompkins,  savagely  assailed  the  General  Government; 
the  Governor  thought  and  said  that  "  the  Assembly  had 
too  much  Massachusetts  leaven  in  it  to  do  anything 
favourable  to  the  support  of  the  country,"  and  many 
Englishmen  believed  a  great  part  of  the  American 
people  were  ready  to  revolt. 
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This  idea  was  sheer  folly.  It  was  not  understood 
that  "  ever  since  the  adoption  of  the  Constitution  there 
was  one  thing  that  orators,  North  or  South,  inside  the 
Halls  of  Congress  and  outside  them,  were  agreed  upon, 
that  in  all  debates  there  was  one  argument  equally  good 
on  both  sides  and  to  which  there  could  be  no  reply  .  .  . 
the  solemn  warning  or  the  angry  threat  .  .  .  that 
the  bondis  of  the  Union  in  one  or  another  contingency 
were  to  be  rent  asunder."  That  kind  of  talk  received 
its  quietus  only  in  the  blood  and  agony  of  the  great 
Civil  War. 

The  belief  that  many  Americans  were  disloyal  to 
their  country  \yhen  they  were  simply  opposed  to  the 
party  in  power  was  not  unnatural;  and  yet  Englishmen 
should  have  known  better,  for  they  knew  that  those  most 
bitter  in  denunciation  of  His  Majesty's  Government 
were  loyal  to  the  core.  The  same  mistake  was  made 
by  General  Hull,  Governor  Tompkins  and  many  other 
Americans  in  respect  of  Canadians.  Hull's  proclama- 
tion is  too  well  known  to  require  quotation,  Tompkins 
thought  that  Canadians  would  flock  to  the  American 
standard.  Clay  that  an  army  could  march  unopposed 
through  Canada  to  dictate  peace  at  Quebec  or  Halifax; 
so  later  on  in  our  little  Rebellion  of  1837,  the  Sympa- 
thizers, and  at  the  invasion  of  1866,  the  Fenians,  im- 
plicitly believed  that  all  they  had  to  do  was  to  fly  the 
flag  of  revolt  and  Canadians  would  join  them  almost  to 
a  man.  It  was  the  same  mistake  as  was  made  by  the 
South  half  a  century  ago  when  it  was  firmly  believed 
that  the  Democrats  of  the  North  would  take  its  part, 
or  at  least  would  not  take  part  against  it.  But  Sergeant 
Tillman  Joy  was  not  the  only  "  old-fashioned  Dem- 
ocrat" who  laid  his  "politics  away  on  the  shelf  to  wait 
till  the  war  was  through." 

Gallatin  thoroughly  appreciated  this  belief  and  its 
effect  in  England,  and  warned  his  home  authorities  that 
while  the  best  they  could  hope  for  was  the  status  quo 
ante  bellum,  they  could  not  expect  even  that  unless  the 
American  people  were  united.  Seen  from  the  other 
side  of  the  Atlantic,  New  England  seemed  ready  to  break 


away  from  the  Union;  and  there  can  be  little  doubt  that 
in  England  it  was  thought  that  no  real  resistance  would 
be  made  by  the  people  of  those  parts  to  an  invasion  and 
conquest. 

England  radically  misconceived  the  opinion  held  of 
Rer  by  Americans;  she  could  not  get  over  the  idea — she 
has  not  yet — that  she  was  the  mother  of  America  and 
was  looked  upon  with  the  same  tenderness  and  love,  not 
to  say  respect  and  reverence,  as  a  mother  in  the  flesh. 
Thus  only  is  explained  the  pained  amazement  with 
which  the  declaration  of  war  had  been  received. 

No  one  but  the  very  ardent  patriot  (in  him  every- 
thing is  excused)  looks  upon  the  war  of  1812  as  an 
assault  upon  democracy;  that  "  the  supremacy  of  dem- 
ocracy and  the  progress  of  its  ideals  and  purposes  in  " 
this  country  were  contested.  No  one  imagines  that  the 
war  was  begun  or  desired  by  Britain;  but  having  been 
begun,  no  one  doubts  that  Britain  was  not  willing  to 
leave  off  without  some  advantage.  I  venture  to  think 
that  Britain  was  not  desirous  of  acquiring  territory 
occupied  by  those  who  would  not  cheerfully  accept  her 
flag.  She  had  had  much  trouble  a  few  years  before  in 
Ireland  and  more  in  America,  and  one  Bunker  Hill  was 
enough.  I  think  that  she  desired  to  cut  off  New  Eng- 
land from  the  rest  of  the  Union,  not  that  she  might  add 
that  region  to  her  territory  against  the  will  of  its  inhabi- 
tants, but  for  strategic  reasons  and  as  a  counter  in  the 
game  to  be  played  at  Ghent. 

The  brilliant  quintette  of  Americans  met  the  blunder- 
ing tactics  of  their  opponents  with  much  skill.  The 
team  play  was  superb,  if  the  practice  games  amongst 
themselves  and  away  from  the  Stadium  were  exhibitions 
of  petulance,  wilfulness  and  sectional  selfishness.  The 
British  Commissioners  were  no  doubt  hampered  by  their 
instructions,  but  even  these  and  the  constant  interference 
of  their  Government  cannot  explain,  much  less  justify, 
their  ineptitude.  If  Henry  Goulburn  had  kept  a  diary 
like  John  Quincy  Adams,  and  been  equally  honest  with 
himself  and  frank  in  his  disclosures,  I  think  it  would 
prove  as  instructive   as    the    delightful  self-exhibition 
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given  us  by  Adams,  and  probably  even  more  interesting 
and  illuminating.  Equally  with  the  Americans  they 
were  amazed  at  the  stand  of  their  antagonists  for  they, 
too,  thought  peace  would  be  welcomed  on  any  terms; 
they  skirmished  for  time. 

America  had,  in  fact,  if  not  explicitly,  given  up  all 
claim  to  better  terms  than  the  status  quo  ante  bellum; 
formal  instructions  to  that  effect  had  not  yet  been  sent, 
but  it  was  an  open  secret  that  nothing  better  would  be 
insisted  upon.  The  wrangle  (for  it  was  not  much  if 
any  more  dignified  than  a  wrangle)  between  Adams  and 
Clay,  would  not  prevent  the  conclusion  of  a  treaty;  and 
in  substance  it  was  the  claims  of  the  British  Commis- 
sioners which  stood  in  the  way. 

The  Battle  of  Plattsburgh  proved  that  there  were  no 
lukewarm  Americans,  no  veiled  treason,  when  it  came 
to  desecration  of  American  soil.  Federalist  was  as 
active  as  Republican,  just  as  a  quarter  of  a  century  later 
in  Upper  Canada  the  Radical  carried  a  musket  by  the 
side  of  the  high  Tory  in  defence  of  his  land.  There- 
after there  was  no  talk  of  opposing  the  Central  Govern- 
ment. The  Assembly  of  this  State  which  in  February 
had  assailed  its  honesty  and  capacity,  which  could  but 
grudgingly  admire  the  prowess  of  the  troops  in  defend- 
ing their  "  Country  eighteen  months  after  the  com- 
mencement of  a  war  which  the  American  people  were 
told  was  to  put  the  Canadas  in  our  possession  ih  six 
months  from  the  time  it  was  declared,"  now  (October 
9th),  became  more  patriotic,  if  possible,  than  Governor 
Tompkins' himself,  rejoiced  that  the  foe  had  failed  in 
"  the  mighty  efforts  of  his  power  to  destroy  this  last 
Republic  on  earth  "  and  refused  to  place  reliance  on 
former  professions  "  calculated  to  authorize  the  belief 
that  he  was  disposed  to  renew  amicable  relations  with 
us  on  terms  compatible  with  our  independence  and 
national  dignity."  And  they  undertook  that  "  provid- 
ing for  the  common  defence  of  the  State  and  nation, 
a  well  organized  and  efficient  corps  of  uniformed  troops" 
should  be  the  leading  object  of  their  deliberations. 

In  June  the  Legislature  of  the  State  of  New  York 
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had  seriously  contemplated  removal  to  New  York  City; 
in  October  tne  tone  of  confidence  and  triumph  is  every- 
where heard,  and  the  Senate  was  well  justified  in  boast- 
ing of  the  unanimity  and  patriotism  of  all  classes  of  the 
community  in  the  existing  crisis;  we  can  forgive  the 
suggestion  that  possibly  the  war  was  continued  from 
"  hostility  to  our  civil  institutions."  The  Governor, 
great  in  everything  but  orthography,  was  praised  now 
by  all  for  measures  taken  to  defend  the  State,  not  long 
before  rather  looked  on  with  suspicion. 

Nor  did  New  York  stand  alone.  New  England, 
while  reluctant  to  aid  in  a  vain  attempt  to  conquer 
Canada,  in  the  second  campaign  of  1814  gave  more 
recruits  than  all  the  Southern  States,  Massachusetts 
indeed  more  than  any  other  State  in  the  Union. 

Thus  was  made  manifest  the  justice  of  the  assertion 
of  the  American  Commissioners  that  their  giving  up  any 
part  of  the  territory  of  the  United  States  instead  of 
making  for  peace  would  perpetuate  hatred  and  ill  will. 
"  The  conditions  proposed  by  Great  Britain  .  .  . 
are  dishonourable  to  the  United  States  in  demanding 
from  them  to  abandon  territory  and  a  portion  of  their 
citizens.  ...  A  treaty  concluded  in  such  terms 
would  be  but  an  armistice.  It  cannot  be  supposed  that 
America  would  long  submit  .  .  .  nor  recur  to 
arms  for  the  recovery  of  her  territory.  .  .  .  Instead 
of  settling  existing  difficulties  such  a  peace  would  only 
create  new  causes  of  war,  sow  the  seeds  of  a  permanent 
hatred  and  lay  the  foundation  of  hostilities  for  an  indefi- 
nite period."  It  was  perfectly  plain  that  no  consider- 
able section  of  Americans  were  willing  to  change  their 
allegiance.  That  fact  in  itself  was  sufficient  to  discour- 
age any  further  attempt  in  that  quarter. 

The  American  Commissioners  were  heartened  by  the 
result  of  this  invasion.  They  had  believed  that  an  inva- 
sion would  unite  their  fellow-countrymen;  their  faith 
was  justified  and  they  now  knew  they  could  rely  on 
proper  support  from  home. 

The  British  Government,  the  real  negotiators,  the 
ostensible  negotiators  being  but  puppets,  now  knew  that 
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nothing  was  to  be  gained  by  invasion.  The  subsequent 
attack  on  Washington  was  avowedly  an  act  of  retalia- 
tion for  the  destruction  of  York,  Newark,  Fort  George; 
and  permanent  conquest  was  never  there  contemplated. 
The  later  attempt  on  New  Orleans  was  possibly  for  con- 
quest, but  New  Orleans  was  not  yet,  in  fact,  American- 
ized, and  no  small  number  of  the  inhabitants  of  city  and 
surrounding  country  were  not  wholly  reconciled  to 
American  rule. 

Not  only  was  it  made  manifest  that  Americans  were 
unanimous  in  defending  their  national  life,  but  it  was 
as  manifest  that  they  were  capable  of  doing  so.  All 
hope  of  success  through  divided  counsels  was  gone; 
and  then  at  last  the  British  Commissioners  were  in- 
structed to  abandon  their  contention  for  an  advantage, 
and  to  be  placed  in  a  better  position  than  before  the  war. 
To  the  honour  of  Britain  be  it  said  that  she  refused  to 
abandon  her  Red  friends  and  the  Indians  participated 
in  the  benefit  of  peace. 

It  were  an  interesting  speculation  to  try  to  determine 
what  would  have  happened  had  the  result  of  the  battle 
been  different.  Suppose  the  invading  army  and  navy 
triumphant,  they  would  probably  have  made  their  way 
down  the  Hudson  to  New  York  and  separated  New 
England  from  the  remainder  of  the  Union.  It  is  incon- 
ceivable that  the  part  thus  cut  off  could  be  permanently 
conquered.  New  England  could  not  be  made  part  of 
Old  England  without  its  own  consent,  and  that  consent 
is  unthinkable.  There  was  probably  more  in  the  move- 
ment resulting  in  the  Hartford  Convention  than  Theo- 
dore Dwight  allows  to  meet  the  eye,  but  there  was  never 
real  discontent  with  republican  institutions  or  a  real 
desire  for  the  old  monarchy;  and  indeed  nothing  worse 
could  have  happened  to  Britain  herself  than  the 
reabsorption  of  any  populated  part  of  the  Union  under 
such  circumstances.  Let  Alsace  and  Lorraine  tell  the 
tale — "  Alsace  "  and  "  Lorraine  "  still,  after  more  than 
forty  years,  and  not  Elsass  and  Lothringen  in  the  hearts 
of  their  people.    Let  Ireland  speak,  but  now  after  cen- 
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turies  of  sorrow  and  turmoil  becoming  mistress  of  her- 
self and  therefore  reconciled  to  the  Sassenach. 

But  the  war  would  have  been  prolonged,  blood  and 
treasure  would  have  been  poured  out,  the  problems  made 
less  simple  of  settlement.  We  can  hardly  imagine  Britain 
consenting  to  call  quits  without  some  recompense  for  the 
death  of  her  sons  and  the  waste  of  her  money.  The 
practice  had  not  yet  arisen  of  requiring  a  money  indem- 
nity, and  territory  was  the  only  means  of  payment. 
The  cession  of  any  populated  territory  was  impossible 
unless  and  until  the  United  States  was  beaten  to  its 
knees.  A  little  less  objection  might  have  been  taken  to 
the  cession  of  some  almost  uninhabited  land  of  the  north- 
east. There  Britain  certainly  desired  a  road  uniting  her 
Maritime  Provinces  with  the  Canadas;  but  can  anyone 
imagine  the  cession  of  one  foot  of  American  soil  without 
bitter  heartburnings  and  a  legacy  of  hate  ?  Ask  a  Cana- 
dian what  he  thinks  of  Alaska,  and  judge  from  his  feel- 
ings in  respect  of  land  he  has  lost  by  the  adjudication  of 
an  international  tribunal,  what  those  of  an  American 
would  be  concerning  land  he  was  forced  to  give  up  by 
the  strong  hand.  Better  war  for  an  indefinite  period 
with  a  hope  of  honourable  peace  at  the  end  than  a  peace 
which  could  be  no  peace,  because  it  brought  with  it  abid- 
ing and  eternal  discord  and  hatred 

It  is  extraordinary  that  Adams  did  not  appreciate 
the  effect  of  a  cession  of  territory  by  Britain.  We  find 
him  arguing  to  the  British  Commissioners  that  it  was  in 
the  interest  of  Britain  not  less  than  of  the  United  States 
that  Canada  should  be  ceded. 

But,  then,  it  has  always  been  difficult  for  the  Ameri- 
can to  understand  Canada.  In  1866  the  Reciprocity 
Treaty  was  abrogated  to  force  Canada  into  the  Republic, 
and  about  the  same  time  Sumner  was  assuring  Britain 
that  there  could  be  no  hope  of  a  genuine  friendship 
between  the  nations  until  Canada  was  ceded. 

Cession  was,  in  1814,  out  of  the  question;  and 
Plattsburgh  made  possible  a  peace  on  even  terms,  a 
peace  into  which  each  nation  could  enter  without  loss 
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of  prestige;  peace  with  honour  which  could  be  the  basis 
for  a  long  and  harmonious  friendship. 

Even  the  "  Mill  Boy  of  the  Slashes,"  who  was  ready 
for  a  war  three  years  longer,  though  he  thought  the 

treaty  "  a  d d  bad  one,"  wrote  Monroe  (December 

25th,  1814),  "the  terms  undoubtedly  are  not  such  as 
our  country  expected  at  the  commencement  of  the  war. 
Judged  of,  however,  by  the  actual  condition  of  things; 
.  .  .  they  cannot  be  pronounced  very  unfavourable. 
We  lose  no  territory,  I  think  no  honour." 

The  people  of  the  United  States  were  delighted,  so 
were  those  of  Great  Britain.  Of  course  some  of  the 
politicians,  some  of  the  papers,  pretended  to  be 
chagrined  at  the  result,  but  that  was  politics.  It  is 
amazing,  as  it  is  amusing,  to  see  these  ephemeral  lucu- 
brations taken  by  serious  historians  as  serious  history. 
A  Canadian  who  remembers  the  Treaty  of  Washington 
and  how  it  was  received  in  Canada  by  a  whole  political 
party,  should  have  no  difficulty  in  estimating  these  at 
their  real  value.  I  shall  mention  to  an  American 
audience  no  treaty  more  recent  than  Jay's;  I  might  be 
treading  on  dangerous  ground  were  I  to  suggest  that 
not  uncommonly  treaties  like  all  other  acts  of  State  are 
likely  to  be  taken  advantage  of  for  political  purposes. 

The  peace  of  Ghent  was  the  result  of  the  Battle  of 
Pittsburgh.  That  battle  induced  both  nations  to  agree 
to  the  Rush  Bagot  convention  of  1817,  which  freed  our 
international  waters  from  pollution  by  the  keel  of  a 
ship  of  war  (let  us  hope  and  pray,  forever.)  It  laid  the 
foundation  for  a  century  of  peace. 


A  Canadian's  View  of  the  Battle  of 
New  Orleans. 

Address  at  the  Centenary   Dinner   at   the  Hotel  Grunewald, 
New  Orleans,  January  9th,  1915. 

(Note — Such  parts  as  are  merely  introductory  or  have  only  a  local  or 
'  temporary  interest  are  omitted.) 

J  have  the  very  great  honour  and  pleasure  of  repre- 
senting here  Ontario,  the  Queen  Province  of  the  Domin- 
ion, and  in  that  capacity  of  bringing  to  the  people  of  the 
United  States,  and  especially  to  the  people  of  the  State 
of  Louisiana,  the  hearty  greetings  of  their  northern 
Sister. 


The  occasion  enhances  the  pleasure  which  a  visit  to 
New  Orleans  must  needs  give  a  Canadian.  We  have 
for  more  than  two  years  been  celebrating  the  centennial 
of  battles,  victories  on  one  side  or  the  other,  in  that  in- 
consequent fratricidal  strife  of  one  hundred  years  ago. 
Yesterday  was  the  centennial  of  the  Battle  of  New 
Orleans,  and  there  will  be  no  more  to  be  celebrated — it 
is  quite  too  much  to  expect  that  our  friends  of  Alabama 
will  invite  us  to  celebrate  with  them  the  last  military 
operation  of  the  war,  when  on  the  12th  February,  1815, 
"  the  garrison  "  of  the  Fort  near  Mobile,  "  consisting  of 
400  men  of  the  2nd  American  Regiment,"  after  the  sur- 
render of  the  day  before,  '*  marched  out  with  all  the 
honours  of  war  and  laid  down  their  arms  upon  the 
glacis."  We  are  through  with  battles;  and  while  I  am 
glad  to  do  full  honour  to  the  gallant  men  who  fought  on 
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either  side,  I  rejoice  that  we  have  no  more  battles  to 
celebrate.  What  we  celebrate  now  and  to-night  is  not 
the  war  and  the  struggle  between  our  peoples,  not  the 
last  battle  our  peoples  fought  against  each  other,  but 
the  beginning  of  that  century  of  peace  which  is  their 
pride  and  boast. 

You  have  said  that  never  during  that  century  has 
either  country  seen  within  its  territory  armed  forces  of 
the  other.  That  is  not  strictly  correct.  The  other  day 
a  Colonel  of  the  United  States  Army  told  me  that  he 
expected  the  following  week  to  march  his  command  four 
miles  in  Canada.  I  replied  that  he  might,  if  he  would, 
march  them  four  thousand  miles  in  Canada,  and  receive 
a  welcome  at  every  mile.  This  was,  however,  a  friendly 
and  not  a  hostile  raid. 

Not  many  months  ago,  speaking  on  a  similar  occas- 
sion  at  Plattsburgh,  I  said  that  the  Battle  of  Platts- 
burgh  made  the  Treaty  of  Peace  possible,  because  it  had 
its  effect  in  bringing  the  British  to  moderate  their  de- 
mands so  that  terms  honourable  to  all  could  be  agreed 
upon — Peace  with  Honour  could  be  assured.  The  Bat- 
tle of  Plattsburgh  made  the  peace  possible;  the  Battle 
of  New  Orleans,  in  my  view,  made  it  palatable  and 
therefore  permanent.  In  saying  this,  I  do  not  affect  to 
give  the  official  Canadian  view — if  there  is  such  a  view 
— not  the  Canadian  view,  but  one  Canadian's  view, 
which  may  or  may  not  recommend  itself  to  others, 
Canadians  or  otherwise. 

In  considering  the  course  of  that  extraordinary  last 
"Anglo-Saxon  War""  I  have  found  it  well  to  study 
chiefly  the  writings  of  Americans  contemporary  and  sub- 
sequent. Canadian  writers  are  wont  to  magnify  all  the 
circumstances  of  that  war — not  unnaturally,  since  their 
land  it  was  which  suffered  most  from  its  ravages;  their 
land  it  was  whose  development  was  delayed  a  quarter 
of  a  century  or  more  by  that  war.  English  writers,  on 
the  other  hand,  cannot  be  got  to  look  upon  it  as  of  any 
consequence;  they  seem  to  regard  it  at  the  worst  and 
at  most  as  an  inconvenient  and  regrettable  but  unimport- 
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ant  episode  in  the  midst  of  a  life  and  death  struggle  with 
an  Emperor  determined  to  achieve  world  power  and 
backed  by  a  people  unanimous — enthusiastically  un- 
animous— in  his  support.  I  do  not  mean  to  say  that 
American  writers  are  impartial;  they  are  not;  but  the 
facts  can  be  gathered  from  them,  and  allowing  a  judic- 
ious discount,  their  inter-relation  and  significance  can 
be  fairly  arrived  at. 

From  American  sources  it  is  plain  that  the  war  was 
not  popular  in  New  England  and  New  York.  The  ships 
in  Boston  Harbour  hung  their  flags  at  half-mast  when 
war  was  declared;  the  Administration  from  the  begin- 
ning to  the  end  came  in  for  unlimited  criticism,  and 
what  we  in  this  more  gentle  and  considerate  age  would 
call  abuse.  The  East  did  not  contribute  many  troops, 
comparatively  speaking,  until  invasion  was  threatened 
on  her  own  shores,  and  then  rather  for  protection  than 
attack. 

The  mainspring  of  the  War  was  Henry  Clay,  the 
"  Millboy  of  the  Slashes  " ;  his  War  Hawk  Party  were 
its  most  ardent  advocates;  and  the  charge  of  Madison's 
political  opponents  that  the  declaration  of  war  was  for 
political  purposes  must  be  discounted  so  far,  at  least,  as 
it  refers  to  any  political  scheme  of  the  President's  own. 

Madison,  then,  was  very  wise  to  send  Henry  Clay 
as  one  of  the  American  Commissioners  to  consider  the 
terms  of  peace,  and  Clay  had  an  infinitely  difficult  task 
to  perform.  He  probably  did  not  himself  desire  peace 
on  any  terms — at  least,  not  for  a  time;  his  party  certainly 
did  not,  unless  the  humiliation  of  Britain  accompanied 
or  preceded  it;  nevertheless,  he  was  compelled  ostensibly 
to  work  for  peace;  he  could  not  take  an  open  stand 
against  the  peace  desiderated  bv  his  Government. 

After  the  instructions  of  the  President  to  the  Amer- 
ican Commissioners  to  give  up  the  demand  that  Britain 
should  formally  abandon  her  claim  to  search  American 
ships  on  the  high  seas  and  to  take  therefrom  British- 
born  sailors,  settlement  on  the  basis  of  status  quo  ante 
bellum  was  well  in  sight.  Two  things  were  to  be 
feared:  the  anger  of  the  West  and  the  jibe  of  the  East. 


18 
That  the  East  would  sneer  was  certain.    Witness  what 
was  said  in  the  New  York  Evening  Post  of  November 
11th,  1814: 

"  Thomas  Jefferson  deputed  two  Ministers 
to  Great  Britain  for  the  ostensible  purpose  of 
negotiating  a  treaty  with  that  power.  These 
men,  Messrs.  Munroe  and  Pinkney,  high  in  the 
favour  of  the  President,  concluded  a  treaty  with 
the  British  Commissioners  on  the  31st  Decem- 
ber, 1806.  This  treaty,  on  its  arrival  in  this 
country,  Mr.  Jefferson  rejected  because  it 
contained  no  stipulation  on  the  part  of  Great 
Britain  to  relinquish  the  right  to  search  mer- 
chant vessels  for  deserters;  rejected  it,  too,  with- 
out laying  it  before  the  Senate,  thus  assuming 
the  sole  responsibility  of  all  the  evil  which  might 
follow. 

"  This  peremptory  rejection  by  Mr.  Jefferson 
of  a  treaty  which,  if  accepted,  would  probably 
have  invigorated  our  commerce  and  given  a  new 
impulse  to  our  prosperity,  was  universally  con- 
sidered as  indicating  on  the  part  of  this  Govern- 
ment," so  long  as  democracy  wielded  it,  an  un- 
alterable determination  never  to  conclude  a 
treaty  with  England  UNTIL  she  formally  sur- 
rendered THE  RIGHT  OF  SEARCH.  NOW  MARK 
THE  CONTRAST: 

"  Thus  we  see  that  after  a  period  of  seven 
years  in  which  the  country  has  groaned  under 
Embargoes,  Non  Importation  and  Non  Inter- 
course acts,  with  a  large  progeny  of  enforcing 
laws,  abridging  and  almost  annihilating  Civil 
Liberty,  a  period  of  three  years  of  which  has 
been  marked  by  a  disastrous  war,  Madison  is 
compelled  to  abandon  his  predecessor's  ground, 
and  solicit  the  very  terms  which  Jefferson 
rejected."" 

And  the  New  York  Evening  Post  was  by  no  means  the 
most  waspish  of  the  Eastern  journals. 
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But  if  peace  should'not  be  obtained,  the  danger  in  that 
part  of  the  country  seenied  even  more  threatening.  More 
than  one  paper  urged  the  legaHty,  and  more  than  hinted 
at  the  advisability,  of  the  North-East  withdrawing  from 
the  Union.  The  Connecticut  Spectator,  the  Boston 
Gazette,  the  Boston  Daily  Advertiser  and  Portsmouth 
Oracle  were  outspoken,  while  the  more  conservative 
Hartford  Courant  and  Columbia  Centinel  were  not  far 
behind.  Calhoun  was  by  .no  means  the  first  Nullifier; 
and  it  is  not  all  unlikely  that-there  was  more  in  the  Hart- 
ford Convention  than  its  annalist  permits  us  to  see. 

In  that  part  of  the  country  there  was  no  great  loss 
of  popularity  to  be  feared  by  the  signing  of  a  Peace 
Treaty.  -In  the  South  and  West,  however,  peace  with- 
out the  humiliation  of  Britain  was  certain  to  cause  an 
outbreak  of  angry  passion.  No  one  could  forget  the 
treatment  meted  out  twenty  years  before  to  John  Jay 
when  he  returned  with  a  treaty  which  did  not  fulfil  the 
hopes  of  a  large  party  in  the  United  States. 

John  Jay,  of  whom  Daniel  Webster  said:  "When 
the  spotless  ermine  of  the  judicial  robe  fell  on  John  Jay 
it  touched  nothing  less  spotless  than  itself" — ^John  Jay, 
the  Chief  Justice  of  the  United  States,  was  openly 
charged  with  selling  his  .country;  he  was. accused  of  the 
worst  and  most  despicable  motives;  he  was  hanged  in 
effigy,  he  lost  the  dearest  hope  of  his  heart,  the  Presi- 
dency of  the  United  States — ^because  he  had  not 
achieved  the  impossible  and  had  .not  brought  home  a 
treaty  which  Britain  refused  to  give. 

All  this,  the  Commissioners  knew — and  it  is  to  the 
credit  of^all.of  them — most,  perhaps  to  the  credit  of 
Henry  Clay — that  they  affixed  their  signatures  to  a 
treaty  which  bade  fair  to  engulf  them  all  in  populaf 
opprobrium.  In  my  humble  judgment  Henry  Clay  has 
never  received  the. credit  which  was  his  due  for  this  act 
of  self-abnegation. 

Had  there  been  an  Atlantic  cable  at  that  time  it  is 
more  than  likely  that  the  Commissioners  would  have 
been. received  with  execration ;  but  before  the  news  of  the 
Treaty  reached  the  Republic,  the  whole  atmosphere  was 
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changed.  Pakenham's  attack  on  New  Orleans  had  been 
repulsed,  the  riflemen  of  the  Mississippi  Valley  had 
verified  the  boast  of  their  admired  leader  that  they  were 
a  match,  and  more  than  a  match,  for  Britain's  best  and 
bravest;  the  Red  Coat  had  again  been  defeated  by  the 
Butternut  on  American  soil.  In  the  midst  of  the  jubi- 
lation over  this  event  came  the  news  of  peace.  The 
Valley  of  the  Mississippi,  which  was  most  opposed  to 
peace,  reioiced  in  a  brilliant  victory  of  its  very  own,  and 
was  perfectly  content  to  let  the  fight  end,  the  last  round 
being  in  its  favour.  Had  it  not  been  for  this  victory  it  is 
most  likely  that  the  inconsequent  peace,  leaving  nothing 
gained  for  which  war  had  been  proclaimed,  would  have 
met  with  a  reception  such  as  that  met  by  Jay's 
Treatv  in  1794:  but  now  Clay  was  vindicated  and  the 
"  Britishers  whipped." 

From  this  battle,  indeed,  arose  the  curious  myth  for 
lone  sedulously  taught  by  the  school  histories  of  the 
United  States,  that  the  war  was  an  almost  unbroken 
series  of  glorious  victories  for  its  arms,  that  the  British 
were  almost  evervwhere  defeated,  that  what  was  dubbed 
in  advance  "  the  Second  War  of  Independence  "  was  as 
triumphant  and  successful  as  the  first.  But  no  great 
harm  has  resulted  from  this  pleasant  delusion,  and  it 
would  be  almost  a  pity  to  disturb  it. 

This  battle  has  always  reminded  me  of  the  Irish  duel 
between  a  very  stout  man  and  a  verv  thin  one.  The 
stout  man  w^as  not  allowed  his  reouest  that  he  should 
stand  twice  as  far  away  from  his  antagonist  as  his 
antagonist  from  him,  but  his  second  made  matters  all 
right  bv  drawing  vertical  chalk  lines  on  the  fat  man's 
bodv  with  a  space  between  them  eaual  to  the  width  of 
the  thin  man,  and  stipulating  that  no  hit putsidp  of  these 
lines  should  count.  This  battle  was  outside  of  the  war 
and  therefore  "  should  not  count."  It  had  no  effect  in 
bringing  about  the  peace:  and  vet  it  was.  if  anvthing. 
more  effective  than  if  it  had  been  foupht  before  the 
peace  was  arrived  at.  The  West  and  South  iubilant, 
and  the  prowess  of  American  arms  triumohantlv  vindi- 
cated, the  mouth  of  North  and  East  was  closed,  and  the 


21 

whole  nation  was  content  to  let  bygones  be  bygones  and 
start  on  a  new  era  of  peace. 

On  the  other  side  of  the  Atlantic  the  peace  was 
received  with  what  to  a  Canadian  seems  exasperating 
indifference;  and  the  anger  of  Canadians,  burning  to 
avenge  the  destruction  of  York  and  Newark  and  the 
defeat  of  Put-in-Bay  was  ignored.  Even  the  taunts  of 
a  bitter  Opposition  in  the  Houses  of  Parliament  at  West- 
minster proved  incapable  of  rousing  a  war  feeling. 
Britain  was  content.  Nor  was  there  any  temptation  for 
the  United  States  to  renew  the  conflict  when  the  Em- 
peror again  rose.  Nothing  had  been  gained  by  the  war, 
honour  had  been  satisfied,  and  the  paths  of  peace  were 
alluring. 

So  for  a  hundred  years  the  English-speaking  peoples 
have  been  at  peace,  and  this  because  they  believe  that 
peace  is  the  normal  and  predestined  state  of  man,  that 
war  is  not  a  good  in  itself,  but  is  to  be  adopted  only  when 
it  is  the  least  evil  of  all  the  evil  courses  open,  and  then 
only  that  peace  may  come  and  abide. 

No  doubt  there  were  occasions  not  a  few  when  each 
people  failed  in  the  highest  justice  in  its  conduct  toward 
the  other;  no  doubt  many  a  time  and  oft  other  nations 
could  rightly  complain  of  the  conduct  of  the  one  or  the 
other  toward  them. 

But  on  the  whole,  and  speaking  generally,  despite 
a  hundred  stumbles  and  falls,  there  has  been  fidelity 
to  the  pledged  word  and  the  dictates  of  the  moral  law. 

Some  of  us  had  hoped  that  the  example  of  these  two 
peoples  would  have  taught  the  nations  that  war  is  un- 
necessary. That  was  not  to  be.  The  present  terrible 
conflict  may  be  the  last;  but  if  this  hope  prove  in  vain, 
we  should  not  despair;  the  cause  of  peace  must  advance, 
though,  as  with  the  rising  tide,  there  will  be  receding 
waves. 

Whatever  be  the  fate  of  others,  as  to  your  nation 
and  mine,  I  hope  and  believe  that  as  between  themselves 
they  have  finally  and  irrevocably  decided  there  shall 
be  eternal  peace;  the  peace  already  well  begun  shall 
continue  ad  multos  annos,  yea,  in  aeternum. 
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For  if,  as  we  believe,  there  is  a  moral  Governor  of 
the  Universe,  governing  by  a  moral  law;  if  our  people 
have  that  sense  of  law  which  equally  with  the  starry 
heavens  filled  the  German  philosopher  with  awe — and 
that  is  my  faith — it  is  as  certain  as  to-morrow's  tide 
that  your  people  and  mine  on  this  Continent,  over  the 
Sea  and  around  the  Seven  Seas,  must  in  the  future  as 
in  the  past  be  firm  in  the  determination  that  nothing 
shall  break  the  bond  of  amity  and  good-will  which  binds 
them  together. 


The  Century  of  Peace  and  its 
Significance. 

An  Address  before  the  Oberlin  College,  Oberlin,  Ohio, 
February  22nd,  1915. 

(Note — Such  parts  as  are  merely  introductory  or  have  but  a  local  and  temporary  interest 

are  omitted.) 


Within  the  past  few  months  I  have  taken  part  in 
the  celebration  at  Plattsburgh  and  New  Orleans  of  note- 
iworthy  battles,  and  I  have  said  at  these  places  that  the 
Battle  of  Plattsburgh  made  that  peace  possible  and  the 
Battle  of  New  Orleans  made  it  palatable,  and  therefore 
permanent.  I  have  no  doubt  that  these  statements  are 
wholly  true,  but  they  are  not  all  the  truth,  for  very 
much  more  than  battles  went  to  both  the  'birth  and  the 
long  life  of  the  peace. 

The  extraordinary  spectacle  of  an  international 
boundary  of  nearly  four  thousand  miles  existing  for  a 
century  without  a  fortification  and  without  even  a  gar- 
rison post  has  rightly  attracted  the  attention  of  the 
civilized  world.  In  length,  in  period  of  existence  and  in 
the  pacific  relations  of  those  on  either  side,  this  boundary 
line  is  unique,  the  miracle  of  the  nations  and  of  the 
ages.  The  length  rests  upon  geographical  reasons,  its 
period  of  existence  and  these  relations  upon  the  char- 
acteristics of  the  peoples,  their  ideal  of  life  and  of 
international  conduct. 

Much  has  been  said — not  too  much — of  the  identity 
of  the  language  of  the  two  peoples. 

We  are  told  by  those  who  should  know  that  no  one 
can  understand  the  genius  of  a  people  who  cannot  think 
in  their  language  and  speak  it.    There  is  no  little  truth 
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in  that  sentiment,  strange  as  it  seems  at  first  hearing. 
For  myself,  reading  but  not  speaking  German,  I  find  it 
impossible  even  to  follow  the  reasoning  of  some  of  the 
Apologiae  recently  put  forth  from  that  land  and  I  hope 
I  fail  to  understand  precisely  what  the  Germans  desire 
to  attain  through  this  war. 

No  doubt  those  who  speak  the  same  language  under- 
stand each  other  as  they  could  not  did  they  require  an 
interpreter.  But  that  cannot  explain  why  the  Peace  has 
been  kept.  Athens  and  Thebes  had  substantially  the 
same  language:  Sparta's  was  not  more  divergent  from  it 
than  Lowland  Scotch  from  English;  yet  Athens  and 
Thebes  and  Sparta  were  seldom  at  peace  inter  se.  Before 
the  Union  of  the  Crowns  in  1603,  England  and  Scotland 
were  very  frequently  at  war,  but  their  language  was 
practically  the  same.  Prussia  and  Austria  had  to  fight 
out  their  differences  fifty  years  ago.  Our  common  lan- 
guage enables  us  to  know  each  other,  indeed;  and 
Charles  Lamb  indicated  a  profound  truth  and  one  credit- 
able to  human  nature  when  he  said  "  I  cannot  hate  a 
man  I  know."    But  there  was  more  than  language. 

Identity  of  descent  had  some  effect,  but  1776  and 
1860,  the  Revolution  and  the  Civil  War  furnish  a  con- 
clusive proof  that  that  was  not  enough.  Nor  was 
identity  of  religion,  for  witness  Austria  and  France, 
Britain  and  Germany. 

It  was  the  fundamental  conception  of  international 
right  and  duty. 

There  are  only  two  principles  of  international  con- 
duct worth  considering:  The  first,  "  Might  makes  Right; 
Might  is  Right.  I  can,  therefore  I  ought  and  will." 
The  other,  "  Right  is  Right,  and  because  Right  is 
Right,  to  follow  Right  were  wisdom  in  the  scorn  of 
consequence." 

The  first  of  these  is  the  principle  of  primeval  man 
vindicating  his  claims  by  his  own  strong  right  arm, 
they  ^'  should  take  who  have  the  power  and  they  should 
keep  who  can."     No  community  could  exist  in  which 
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this  principle  was  allowed  to  continue  as  the  governing 
principle  in  matters  between  man  and  man;  and  accord- 
ingly within  the  clan  there  must  needs  arise  some  rule 
by  which  right  should  be  determined.  Right  must  in 
some  way  appear  other  than  by  mere  force  and  violence. 
Every  nation,  even  the  most  savage,  has  such  a  rule  for 
its  members;  no  nation  which  has  none  could  endure. 

But  in  international  matters,  for  long  no  such  law 
was  sought  or  applied.  The  foreigner  was  an  enemy 
against  whom  everything  was  permissible,  violence  and 
destruction  even  laudable;  the  foreign  nation  had  no 
rights  which  one's  own  nation  was  bound  to  respect. 
While  international  law  has  arisen  and  made  some 
advances,  it  is  but  a  wan  etiolated  simulacrum  of  law 
as  applied  between  citizens  of  the  same  nation.  It  has 
no  court  which  can  effectually  summon  an  offending 
nation;  and  there  is  no  sufficiently  powerful  police  to 
enforce  its  mandates.  Accordingly  we  must  at  all  times 
expect  that  the  strong  nation  may  become  an  aggressor 
and  that  sometimes  the  only  right  underlying  an  attack 
is  Might. 

The  other  principle  is  but  an  extension  to  inter- 
national concerns  of  the  morality  and  the  rules  adopted 
between  individuals:  Right  is  Right. 

A  course  of  conduct  may  be  right  for  several  rea- 
sons; it  may  and  its  opposite  may  not  be  in  accord  with 
the  eternal  principles  of  the  moral  law;  or,  indifferent 
ethically,  it  may  be  in  accord  and  its  opposite  not 
with  positive  legal  precept:  or  both  ethics  and  law  being 
silent,  it  may  be  prescribed  by  agreement.  An  act  trans- 
gressing the  moral  code,  the  legal  code,  the  contract,  is 
wrong.  The  people  who  commit  it  may  be  strong, 
irresistibly  strong,  learned,  wearisomely  learned,  osten- 
tatiously pious,  may  make  many  excuses,  explanations, 
what  not — they  stand  a  transgressor  and  a  criminal  in 
the  face  of  Almighty  God — or  there  is  no  Almighty  God. 

With  Might  as  the  determining  principle,  the 
stronger  nation  demands  what  it  desires,  the  weaker 
temporises  and  ultimately  gives  up  what  it  must  or  has 
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that  taken  from  it  irrespective  of  the  rights  and  wrongs. 
The  stronger  is  the  ultimate  and  final  judge  of  what  it 
is  to  receive. 

Where  Right  prevails,  the  matter  in  controversy  may 
become  a  subject  for  diplomatic  consideration  indeed, 
and  the  question  is  not  uncommonly  apparently  only 
"  How  little  can  I  get  off  with  giving  up?"  but  the  sub- 
stance always  is  "  How  much  should  I  in  justice  give?" 
Might  takes.  Right  gives.  With  two  nations  actuated  by 
the  law  of  Right,  most  matters  can  be  adjusted  without 
much  difficulty;  if  diplomacy  fail,  the  matter  in  dispute 
may  be  determined  by  some  tribunal. 

This  method  is  wholly  inconsistent  with  the  prin- 
ciple boldly  and  baldly  laid  down  in  some  quarters  that 
"  to  a  State  a  favourable  verdict  by  a  Court  of  Arbitra- 
tion can  never  be  equivalent  to  a  victory  won  by  war." 
Such  a  principle  is  at  bottom  based  upon  the  hypothesis 
that  war  is  a  good  in  itself — a  hypothesis  supposed  to 
be  founded  in  the  immutable  laws  of  nature — and  human 
nature. 

We  have  in  these  days  seen  it  stated,  "  War  is  in 
itself  a  good  thing.  It  is  a  biological  necessity." 
**  Efforts  for  peace  would,  if  they  attained  their  goal, 
lead  to  general  degeneration,  as  happens  everywhere  in 
nature  where  the  struggle  for  existence  is  eliminated." 
*'  The  State  is  justified  in  making  conquests  whenever 
its  own  advantage  seems  to  require  additional  territory." 
"In  fact,  the  State  is  a  law  unto  itself.  Weak  nations 
have  not  the  same  right  to  live  as  powerful  and  vigorous 
nations." 

The  propositions,  repugnant  as  they  are  toour  sense 
of  right,  are  wholly  intelligible  as  is  the  principle  which 
necessarily  flows  from  them,  a  principle  also  most  un- 
flinchingly advanced,  that  the  individual  exists  for  the 
State,  not  the  State  for  the  individual — a  recrudescence 
of  the  ancient  and  outworn  theory  of  the  Greek  to  which 
many  of  us  thought  that  modern  civilization  had  given 
its  quietus. 

■It  seems  to  me  that  the  course  of  dealing  between 
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the  United  States  and  Britain — amongst  the  English- 
speaking  peoples — shows  that  the  rules  by  which  they 
have  governed  themselves  in  their  international  relation- 
ships are  those  prescribed  by  the  laws  of  justice  and 
right.  I  do  not  at  all  mean  that  in  every  case  this  was 
so.  Humanum  err  are  est;  homo  politicus  is  not  always 
homo  sapiens;  in  too  many  cases,  patriotism,  always 
unjust,  has  misled  the  statesman  on  one  side  or  the  other; 
"My  country,  right  or  wrong,"  is  a  convenient  rule  to 
follow  in  peace  as  in  war,  and  those  in  authority  have 
not  always  been  "  too  bright  and  good  for  human 
nature's  daily  food."  And,  too,  while  our  methods  of 
choosing  rulers  are  as  good  as  any  yet  devised,  popular 
opinion  is  fallible,  mistakes  are  made,  the  fool  ye  have 
always  with  you,  and  one  fool  can  do  more  mischief  in 
five  minutes  than  ten  man  can  set  right  in  a  year. 

Sometimes,  indeed,  mistakes  have  been  made  by 
reason  of  the  pace  with  which  operation  must  neces- 
sarily be  carried  on  in  time  of  war.  Sometimes  the 
rights  of  the  belligerent  have  been  placed  a  little  too 
high,  those  of  the  neutral  a  little  too  low. 

Outside  of  my  window  at  Osgoode  Hall  are  drill- 
ing day  by  day  from  dawn  to  dark  the  flower  of  the 
youth  of  Canada,  destined  to  become  the  target  of  can- 
non, shot  and  shell.  Many  of  these  I  know,  many  are 
the  sons  of  my  best  friends,  they  are  mine  own  people, 
mine  own  flesh  and  blood;  and  when  I  see  them  prepar- 
ing themselves  for  a  struggle  which  must  to  many  mean 
wounds  and  agony  and  to  no  few  death,  even  I,  judge  as 
I  am,  cannot  look  with  too  critical  an  eye  upon  means 
which  may  shorten  that  struggle  and  save  these  young 
heroes  for  their  country  even  if  a  neutral  may  not  make 
quite  so  much  money  as  he  otherwise  would  or  might. 

It  may  be  that  the  present  generation  of  Americans 
cannot  enter  into  these  feelings;  a  former  generation 
could  and  fully.  Sixty  years  ago  the  people  of  this 
nation  listened  with  amazement  hardening  into  con- 
tempt to  the  complaint  of  England  over  her  lost  cotton 
imports,  for  that  generation  fighting  a  desperate  fight 
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for  human  liberty  had  no  patience  with  complaints  over 
the  loss  of  a  little  money  and  no  respect  for  those  who 
to  make  a  profit  would  not  hesitate  to  embarrass  their 
struggling  brethren.  If  that  generation  of  Americans 
made  mistakes  in  international  law — and  they  did 
exercise  a  right  against  the  assertion  of  which  by 
Britain,  Jefferson  and  Madison,  Pinkney  and  Marshall 
protested  and  almost  if  not  quite  threatened  war — if 
they  did  make  mistakes  I  for  one  will  not  blame  them. 

If  you  in  the  stress  and  strain  of  the  Civil  War  did 
some  things  not  strictly  warranted  by  International  Law, 
so  we  in  the  struggle  against  an  Emperor  who  a  hundred 
years  ago  fought  for  mastership  of  the  world  went  be- 
yond the  warrant  given  to  belligerents.  In  a  struggle 
for  national  existence  a  mere  question  of  dollars  and 
cents  and  neutrals'  profits  becomes  of  infinitesimal  im- 
portance. If  to  bring  a  war  to  a  successful  termination, 
neutral  trade  must  be  made  to  suffer,  it  will,  in  most 
cases,  be  made  to  suffer.  Blood  is  thicker  than  water, 
but  it  is  also  heavier  than  gold. 

I  do  not  assert  that  either  nation  has  always  been 
blameless  in  its  conduct  toward  the  other.  Still  less  do 
I  say  that  in  dealing  with  other  nations  either  you  or  we 
have  always  been  actuated  by  the  highest  or  even  by 
proper  motives,  that  we  have  always  been  free  from 
the  sin  of  coveting  what  is  our  neighbor's  or  that  all  our 
wars  were  just.  I  am  as  little  inclined  to  boast  of  the 
Opium  Wars  as  you  of  the  Mexican  Expedition  seventy 
years  ago. 

But  ex'ceptis  exclpiendis  and  speaking  generally,  I 
have  no  hesitation  in  saying  that  both  nations  have,  in 
their  dealings  with  each  other,  sought  the  right;  the 
right  whether  declared  by  the  law  of  God  or  the  interna- 
tional law  of  human  convention  or  determined  by  pre- 
vious agreement.  A  scrap  of  paper  where  a  name  was 
set  we  have  held  "  as  strong  as  honour's  pledge  or  duty's 
debt." 

Unless  I  am  wholly  mistaken,  it  is  precisely  this 
conception  of  international  conduct  which  has  preserved 
for  us  the  peace  for  a  hundred  years. 
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It  should  not  be  forgotten  that  the  peace  had  pre- 
viously been  kept  for  a  generation — and  that  through 
the  same  rule  of  conduct. 

The  substantive  Treaty  of  Peace,  September  3rd, 
1873,  had  laid  down  as  one  boundary  the  River  St. 
Croix.  No  lines  were  drawn  on  the  map  to  indi- 
cate what  river  this  was;  no  note  made  by  the 
Commissioners  as  to  what  they  meant;  and  at  least 
two  rivers  might  reasonably  be  held  to  bear  the  name. 
In  the  United  States,  the  feeling  was  as  strong  then 
as  now  that  "  no  foot  of  American  soil  can  pass  from 
under  the  starry  flag  " ;  Britain  had  for  generations  said 
as  she  now  says,  "  What  we  have,  we  hold."  All  the 
/elements  existed  for  "  a  just  and  necessary  war  " ;  but 
the  two  nations  thought  it  a  question  of  fact  to  be  deter- 
mined by  judges,  and  so,  most  tamely — some  fire-eaters 
said,  most  ignominiously — restrained  their  armed  forces 
and  submitted  the  matter  to  three  lawyers.  David 
Howell,  Judge  of  the  Supreme  Court  of  Rhode  Island, 
and  Thomas  Barclay,  of  Annapolis,  Nova  Scotia,  a 
pupil  of  John  Jay's,  were  chosen.  They  two  selected 
as  the  third,  Egbert  Benson,  formerly  a  judge  of  the 
Supreme  Court  of  New  York,  and  afterwards  judge  of 
the  Circuit  Court  of  the  United  States,  because  he  was 
"  cool,  sensible  and  dispassionate." 

Can  you  not  see  the  indignation,  hear  the  outraged 
cry  of  true  patriots  on  either  side  of  the  Atlantic  at  this 
"mollycoddle"  way  of  determining  a  question  of 
national  territory?  For  how  could  any  true  lover  of  his 
country  bear  to  have  her  rights  determined  by  anyone 
who  is  "cool,  sensible  and  dispassionate"?  Why  not 
adopt  the  easy  code:  "  I  wanted  that  land  and  I  took 
it"? 

Other  disputes  were  about  the  same  time  left  to 
Boards  of  Arbitrators  appointed  by  the  two  nations; 
how  much  the  United  States  should  pay  British  credi- 
tors; how  much  Britain  should  pay  American  citizens 
for  the  illegal  seizure  during  the  Napoleonic  Wars. 

As  to  the  former  the  Treaty  of  1783  had  stipulated 
that  creditors  on  either  side  should  meet  no  lawful 
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impediment  to  the  recovery  of  the  full  value  in  sterling 
money  of  all  bona  fide  debts  theretofore  contracted. 
Some  of  the  States  refused  to  implement  this  agree- 
ment, and  British  creditors  were  deprived  of  their  honest 
claims.  The  United  States  could  not  coerce  the  States, 
but  they  did  not  therefore  repudiate  the  clause  in  the 
treaty — did  not  say,  "  We  thought  we  could  have  this 
agreement  carried  out,  but  we  cannot,  accordingly  we 
do  not  consider  ourselves  bound."  What  was  said  was, 
"  We  cannot  compel  the  States  to  do  the  honest  thing 
and  the  thing  agreed  to  by  us,  but  we  will  pay  out  of 
our  own  funds."    And  they  did. 

So,  too,  Britain  did  not  say,  "  Necessity  knows  no 
law,  we  had  to  seize  your  ships  to  save  our  nation,  and 
we  will  not  pay."  What  was  said  was,  "  What  we  did 
we  did  in  our  bitter  need,  but  we  had  no  right  to  do  it, 
and  we  will  pay  the  damages." 

Britain  indeed  absolutely  refused  the  demand  of 
Washington  that  she  should  pay  for  some  3,000  negro 
slaves  taken  away.  "These,"  she  said,  "ceased  to  be 
slaves  when  they  reached  the  British  lines,  and  neither 
by  God's  law,  international  law  nor  agreement  are  we 
ibound  to  pay  for  them."  And  she  did  not.  Nor  did 
the  United  States  go  to  war  to  try  to  compel  her  to 
do  so. 

Then  came  the  fratricidal  war  of  1812-14.  This  is 
not  the  time  or  place  to  consider  how  far  it  was  justifi- 
able or  reasonably  necessary.  Dignified  in  advance  as 
the  Second  War  of  Independence,  in  its  inception  it 
nearly  clove  the  Union  in  two  and  it  ended  inconsequent, 
leaving  nothing  decided  for  which  it  had  ostensibly  been 
begun  and  carried  on.  It  left  behind  it  a  legacy  of  hate 
not  yet  wholly  spent,  in  my  Province  it  put  back  for 
more  than  a  quarter  of  a  century  her  progress,  and  if 
it  did  good  to  anybody  other  than  a  few  contractors  and 
Government  employees,  I  have  not  been  able  to  discover 
an  instance. 

Inconsequent  as  it  was,  the  sound  judgment  of  both 
peoples  insisted  on  it  coming  to  an  end  and  peace  be- 
gan, never,  please  God,  to  end. 
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In  the  Treaty  of  Peace,  the  Commissioners  agreed 
to  the  terms  of  the  status  quo  ante  bellum.  There  were, 
however,  a  few  matters  in  dispute  which  they  were  not 
able  to  determine  and  which  should  be  determined  in  the 
interests  of  peace.  Thereafter  the  international  rela- 
tions of  the  two  peoples  are  largely  a  commentary  on 
the  Treaty  of  Peace,  the  Treaty  of  Ghent  and  the  later 
Treaty  of  Washington  of  1871. 

The  precise  position  of  the  boundary  line  has 
been  in  controversy  more  than  once.  Down  in  Pas- 
samaquoddy  Bay  there  were  some  islands  claimed  by 
both  the  Province  of  Nova  Scotia  and  the  State  of  Mas- 
sachusetts, a  splendid  chance  for  war  for  "  inalienable 
national  territory."  The  true  ownership  depended  upon 
the  interpretation  of  the  Treaty  of  1783,  and  the  two 
Governments  determined  to  leave  the  matter  to  two 
lawyers.  Thomas  Barclay  was  one — him  we  have 
already  met;  the  other,  John  Holmes,  who  had  served 
s'everal  terms  in  the  Massachusetts  Legislature,  and 
who  was,  when  in  1820  Maine  was  admitted  as  a 
State  of  the  Union,  selected  to  represent  her  in  the 
United  States  Senate.  These  two,  like  sensible  men, 
gave  up  each  a  part  of  his  individual  opinion,  and 
divided  the  islands,  giving  Moose,  Dudley  and  Fred- 
erick Islands  to  the  United  States  and  the  rest  along 
with  the  Grand  Manan  to  Nova  Scotia. 

Then  the  boundary  of  the  Great  Lakes  was  not  quite 
certain;  and  again  Commissioners  were  appointed  to 
settle  it.  Anthony  Barclay  (son  of  Thomas,  whom  we 
have  met  and  shall  meet  again),  took  the  part  of  British 
Commissioner  in  the  place  of  John  Ogilvy,  who  died 
at  Amherstburg,  Upper  Canada,  from  a  fever  contracted 
in  the  discharge  of  his  duties.  Peter  Buel  Porter,  who 
had  been  a  very  competent  commander  in  the  war  and 
was  to  be  Secretary  for  War  in  John  Quincy  Adams' 
Cabinet,  was  the  other.  They  made  an  award  at  Utica, 
in  1822,  wholly  satisfactory  then  and  now  to  all  parties. 

A  very  difficult  question  of  boundary  still  remained, 
"The  Northeastern  Boundary."    The  Treaty  of  1783 
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spoke  of  the  "  Highlands,"  and  the  two  nations  could 
not  agree  on  where  the  "  Highlands  "  were.  Thomas 
Barclay  and  Cornelius  P.  Van  Ness,  afterwards  Chief 
Justice  and  Governor  of  Vermont,  who  were  appointed 
Commissioners,  were  unable  to  agree,  and  the  question 
was  left,  in  1827  to  William,  King  of  the  Netherlands. 
His  award  in  1831  was  not  satisfactory  to  the  United 
States,  and  Britain  agreed  not  to  insist  upon  it.  After 
considerable  negotiation,  Lord  Ashburton  and  Daniel 
Webster  agreed  upon  a  line  (in  1842)  which  has  been 
acted  upon  ever  since.  This  line  was  and  is  exceedingly 
awkward  for  Canada,  an  elbow  of  Maine  sticks  up  into 
her  ribs,  and  her  Intercolonial  Railway  has  been  com- 
pelled to  make  a  long  detour  to  avoid  American  territory, 
while  there  is  no  corresponding  advantage  to  the  United 
States.  But  the  line  was  agreed  upon  and  the  matter 
is  settled. 

This  controversy  illustrates,  it  seems  to  me,  odr 
manner  of  thought.  The  boundary  as  defined  by  the 
Treaty  of  1783  neither  party  at  any  time  attempted  to 
get  away  from.  When  it  was  found  that  the  words 
employed  were  not  sufficiently  definite  to  make  clear 
the  precise  boundary  intended,  there  was  still  no  threat 
of  war,  much  less  forcible  entry.  Two  commissioners 
were  selected,  lawyers  of  eminence,  to  find  out  exactly 
what  was  meant.  They  disagreed — a  disagreement 
which  might  quite  naturally  arise  from  national  feel- 
ings and  prejudice:  it  was  left  to  a  foreigner — and  a  for- 
eigner in  such  high  position  that  no  thought  of  corruption 
or  dishonesty  could  arise.  His  award  was  claimed  by  the 
United  States  as  not  having  been  made  on  the  proper 
basis.  Britain,  in  view  of  this  claim,  instead  of  insist- 
ing on  the  award,  as  technically  she  might,  agreed  to 
disregard  it.  I  have  thought  that  her  conduct  on  this 
occasion  may  well  be  likened  to  that  of  the  United 
States  but  last  year.  Britain  claimed  that  the  United 
States  had  bound  itself  not  to  give  any  advantage  to 
its  own  ships  in  the  Panama  Canal;  the  United  States 
took  another  view  of  the  Treaty  and  made  regulations 
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by  which  certain  ships  of  the  United  States  had  an 
advantage.  But  on  consideration  of  the  view  taken  by 
Britain  of  the  Treaty,  it  reversed  its  action  and  without 
assenting  to  the  validity  of  the  British  contention, 
acceded  to  it  because  the  other  party  to  the  treaty 
thought  that  was  what  the  Treaty  meant;  nor  was  the 
plea  of  change  of  circumstances,  earnestly  pressed  as 
it  was,  even  listened  to.  May  I,  as  one  who  loves  the 
American  people,  say  that  to  my  mind  they  never  rose 
to  a  higher  plane  of  international  good  faith  than  when 
they  said  to  Britain,  "  You  thought  we  meant  that,  so 
let  it  be"?  But  as  a  Briton  I  venture  to  point  to  a 
precedent  for  this  action,  eighty-five  years  before,  little 
known  and  little  thought  of. 

One  school  of  politicians  would  say  that  both  the 
nations  were  fools.    What  say  you? 

This  was  by  no  means  the  end  of  the  territorial 
disputes. 

The  international  boundary  was,  as  we  have  seen, 
settled  by  Commissioners,  at  the  East  and  through  the 
Great  Lakes  and  international  rivers  through  the  Lake  of 
the  Woods.  In  1818  from  the  Lake  of  the  Woods  to  the 
Rocky  Mountains  the  parallel  of  49"*  N.L.  was  agreed 
upon  through  diplomatic  means ;  but  West  of  the  Rockies 
the  line  was  in  dispute.  The  Convention  of  1818  allowed 
the  citizens  of  each  nation  to  settle  in  the  disputed  terri- 
tory. Attempts  were  made  in  1823  and  1826  to  fix  the 
line,  but  in  vain.  In  1827  the  arrangement  as  to  settle- 
ment by  either  people  was  renewed  indefinitely.  Britain 
claimed  as  far  south  as  the  mouth  of  the  Columbia 
River,  between  46°  and  47°  N.L.,  the  United  States  as 
far  north  as  54°  40'.  Polk's  election  was  fought  on  the 
slogan  "  Fifty  four  forty  or  fight."  Polk  was  elected,  but 
no  fight  came  on,  although  Britain  firmly  refused  to  assent 
to  fifty-four  forty;  both  parties  thought  it  better  to  com- 
promise and  (in  1846)  they  agreed  that  the  line  of  49'' 
N.L.  should  be  extended  to  the  Pacific.  Of  course  the 
jingoes  on  either  side  were  outraged,  each  government 
was  charged  with  craven  submission  to  unjust  demands 
of  the  other;  true  national  feeling  was  again  dead  and 
the  doom  of  the  Empire — or  the  Republic — was  sealed. 
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The  troubles,  however,  were  not  over.  Some  British 
subjects  had  peaceably  settled  in  the  territory  south  of 
this  line, and  for  land  and  improvements  of  which  they 
were  deprived,  they  asked  to  be  paid.  The  United 
States  cheerfully  agreed  to  pay,  and  to  determine  the 
amount,  two  Commissioners  were  appointed.  These 
were  such  unpatriotic  men  that  they  (in  1869)  agreed 
upon  the  amount  without  even  troubling  the  umpire, 
Benjamin  R.  Curtis. 

Even  yet  the  whole  matter  was  not  got  rid  of.  The 
Convention  of  1846  had  fixed  the  line  at  49°  to  the 
middle  of  the  channel  which  separates  the  continent  from 
Vancouver  Island  and  thence  southerly  through  the 
middle  of  this  channel  and  of  Fuca  Strait  to  the  Pacific 
Ocean.  Geography  has  a  way  of  laughing  at  diplomacy. 
There  were  three  channels,  any  of  which  might  fairly 
be  called  the  main  channel.  Britain  claimed  that  near- 
est the  mainland,  the  United  States  that  nearest  Van- 
couver Island,  and  the  intervening  islands  were  the  bone 
of  contention.  In  1869  it  was  arranged  to  leave  the 
dispute  to  the  determination  of  the  President  of  Switzer- 
land, but  the  Senate  refused  to  agree — the  irritation 
which  arose  during  the  Civil  War  had  not  been  allayed. 
British  subjects  settled  in  San  Juan  Island;  General 
Harney  landed  an  armed  force  and  took  possession  of 
it  for  the  United  States;  Britain  had  men-of-war  avail- 
able and  only  prudence  and  forbearance  prevented  an 
armed  conflict.  But  there  was  no  war;  a  peaceful  joint 
occupation  was  agreed  upon,  and  in  1871  the  Emperor 
of  Germany  was  asked  to  decide  the  channel.  This  he 
did  the  following  year  in  favor  of  the  United  States,  and 
Britain  withdrew. 

Then  came  the  last  dispute  as  to  territory.  The 
boundary  of  Alaska  was  for  some  time  in  doubt.  Joint 
surveys  agreed  upon  in  1892  did  not  satisfactorily  deter- 
mine the  true  line,  for  it  was  not  a  matter  of  surveying. 
At  length  in  1903  the  determination  of  the  boundary 
was  left  to  six  "  impartial  jurists  of  repute  "  who  made 
an  award  in  the  same  year.    The  award  was  jiot  received 
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with  much  favour  in  Canada;  much  complaint  was  made 
that  some  of  the  American  Commissioners  were  not 
"  impartial,"  and  that  the  award  was  not  in  fact  judicial. 
But  there  never  was  a  thought  of  disputing  its  validity 
or  of  refusing  to  be  bound  by  it. 

So  we  have  fixed  our  four  thousand  miles  of  bound- 
ary without  a  fight,  without  the  effusion  of  one  drop  of 
blood,  without  scarcely  the  lingering  remains  of  a  tem- 
porary irritation. 

The  rights  of  fishing  have  also  been  in  controversy. 
By  the  Treaty  of  Peace,  1783,  certain  rights  were  given 
to  American  citizens  in  the  Atlantic  fisheries.  These 
were  not  as  much  as  mentioned  in  the  Treaty  of  Ghent 
of  1814  (the  story  is  a  curious  one,  but  too  long  to  be 
entered  upon  here) ;  it  was  claimed  by  Britain  that  after 
the  War  of  1812  Americans  had  no  right  to  fish  in 
British  territory,  and  a  rather  dangerous  dispute  arose. 
In  1818,  however,  the  matter  was  arranged  by  diplo- 
macy, and  the  limits  within  which  Americans  might  fish 
were  laid  down.  When  the  Reciprocity  Treaty  was  made 
in  1854,  the  advantages  given  up  in  1818  by  the  Ameri- 
cans were  restored  so  long  as  that  treaty  should  be  in 
force,  and  an  international  commission  was  provided  for 
which  should  lay  off  the  limits  within  which  Americans 
should  have  the  right  to  fish.  In  1866  the  United 
States  denounced  the  Reciprocity  Treaty  and  these 
rights  were  lost.  But  who  ever  heard  of  a  fisherman 
who  was  content  to  fish  only  in  his  own  waters  and  to 
give  up  fishing  where  he  had  been  accustomed?  Not 
unnaturally  the  American  fishermen  trespassed,  and 
this  caused  no  little  irritation  'between  the  two  peoples. 
In  1871,  by  the  Treaty  of  Washington,  the  amount  to 
be  paid  by  the  United  States  for  this  improper  and 
illegal  fishing  was  referred  to  three  arbitrators,  and 
they,  in  1877,  made  an  award  at  Halifax.  The  amount, 
five  and  a  half  million  dollars,  rather  startled  the  United 
States  but  it  was  paid  within  the  time  allowed  by  the 
Treaty. 

The  convention  of  1818  had  given  to  American  citi- 
zens certain  rights  of  drying  and  curing  fish,  etc.,  not 
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very  definitely  expressed;  and  constant  friction  arose 
over  these  matters.  Then  there  were  questions  concern- 
ing the  right  of  the  British  Colonies  to  make  regulations 
as  to  fishing,  bait,  etc.;  and  generally  the  "fishing  on 
the  Banks  "  was  a  perpetual  subject  of  diplomatic  cor- 
respondence and  controversy,  charges  and  counter- 
charges of  wrongdoing  and  unreasonableness.  At 
length  it  was  decided  to  leave  the  whole  matter  to  a 
tribunal  chosen  from  the  members  of  the  Permanent 
Court  at  the  Hague — an  American  and  a  Canadian 
Judge,  an  Austrian  professor  of  Law,  a  Dutchman  and 
an  Argentine,  all  "  jurists  of  repute."  Their  award  in 
1910  was  so  satisfactory  that  both  parties  were  trium- 
phant, each  hailed  the  decision  as  a  victory  for  its  side, 
and  for  once  no  one  thought  of  "  cursing  the  Court." 

All  these  questions,  it  will  be  seen,  depended  upon 
the  interpretation  of  written  documents,  agreements 
made  between  the  parties  which  neither  party  tried  to 
repudiate  but  which  were  interpreted  differently.  There 
was,  however,  another  matter  not  unlike  the  fishing  dis- 
pute which  did  not  depend  on  agreements  but  upon  rules 
of  international  law  involving  dominion  over  the  open 
sea.  Russia's  attempt  at  ownership  of  the  Behring  Sea 
had  been  protested  against  by  both  Britain  and  the 
United  States;  but  shortly  after  the  acquisition  of  this 
territory  by  the  United  States,  legislation  was  passed  at 
Washington  which  appeared  to  assert  jurisdiction  simi- 
lar to  that  which  had  been  claimed  by  Russia.  This  had 
for  its  avowed  object  the  preservation  of  the  fur  seal  in 
Behring  Sea.  Even  more  definite  claims  of  ownership 
of  this  sea  were  soon  made  by  the  United  States.  Cana- 
dian vessels  repudiated  the  authority  of  the  United 
States  and  continued  sealing  in  that  part  of  the  sea 
in  which  they  had  been  accustomed.  Some  ships 
were  seized,  some  Canadians  imprisoned,  some  turned 
adrift  in  California.  When  we  remember  that  the  seizures 
were  sixty  miles  from  land,  the  serious  nature  of  the 
claim  to  territorial  sovereignty  is  apparent.  This  state 
of  affairs  was  intolerable:  Canadians  would  seal,  Ameri- 
can cruisers  would  capture  their  ships  and  men.     At 
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length  in  1869  the  matter  was  left  to  a  Board  of  two 
Americans,  one  Englishman,  one  Canadian,  and  one 
from  each  of  the  countries  France,  Italy  and  Norway, 
Their  award  was  made  in  Paris  in  1893  and  proved  gen- 
erally satisfactory.  The  amount  of  damages  to  be  paid 
Canadians,  etc.,  was  fixed  by  two  judges,  one  an  Ameri- 
can, the  other  a  Canadian;  no  umpire  was  necessary,  and 
the  amount,  nearly  half  a  million,  was  paid  without  a 
murmur. 

Mere  money  claims  have  sometimes  rested  on  posi- 
tive agreement,  sometimes  on  the  rules  of  international 
law. 

A  very  curious  dispute  arose  over  one  of  the  terms  of 
the  Treaty  of  Ghent.  By  Article  I  it  was  agreed  that  all 
territory  taken  should  be  restored,  without  carrying 
away  of  slaves  or  other  private  property.  Many  slaves 
had  come  within  the  British  lines,  attracted  by  a  pro- 
clamation which  virtually  promised  them  freedom.  (It 
may  be  remarked  en  passant  that  it  was  this  conduct 
of  the  British  commanders  which  came  in  for  the  bit- 
terest comment  by  Americans,  especially  those  of  the 
South.)  These  quondam  slaves  had  accompanied  or 
preceded  the  British  forces  in  their  abandonment  of 
American  soil,  and  it  was  demanded  that  they  should 
be  returned  or  paid  for.  The  British  claim  was  a  perfect 
example  of  legal  hair-splitting  and  worthy  of  a  special 
pleader;  but  it  was;  in  favorem  libertatis,  and  a  plea  of 
that  kind,  like  a  plea  in  favorem  vitae,  has  always  been 
looked  upon  with  favour  in  English-speaking  courts. 
There  was  never  any  thought  of  delivering  up  the 
poor  blacks,  but  the  question  of  obligation  to  pay  for 
them  was  an  open  one.  It  was  finally  left  to  the  Czar 
of  Russia,  and  he  determined  in  favor  of  the  contention 
of  the  United  States. 

Partly  by  ai^bitration  of  four  commissioners,  and 
partly  by  diplomacy,  the  amount  was  fixed  at  about  a 
million  and  a  quarter  dollars.  That  sum  Britain  paid 
and  kept  the  negro. 

After  the  Treaty  of  Ghent  many  claims  were  made 
by  American  citizens  against  Britain  for  illegal  seizures 
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of  ships,  etc.,  and  by  British  subjects  against  the  United 
States  for  the  same  causes  of  complaints,  for  arrest  of 
British  subjects,  and  the  like.  These  were  in  1853 
referred  to  a  Board  of  three  commissioners.  Britain 
chose  Edmund  Hornby  a  lawyer  of  standing,  who  was 
afterwards  Judge  of  British  Courts  in  Constantinople 
and  Hong  Kong;  the  United  States,  Nathaniel  G. 
Upham,  for  some  years  a  Judge  of  the  Supreme  Court 
of  New  Hampshire.  These  two  tried  to  induce  Martin 
Van  Buren,  ex-President  of  the  United  States,  to  act  as 
umpire,  but  he  declined,  and  they  then  chose  Joshua 
Bates,  a  member  of  the  London  banking  firm  of  Baring 
Bros,  and  Co.,  but  an  American  by  birth,  education  and 
allegiance.  As  matters  turned  out  each  nation  got  an 
award  about  equal  to  that  of  the  other. 

Another  and  a  very  serious  dispute  arose  later,  which 
could  not  be  determined  by  any  pre-existing  agreement 
nor  even  by  the  rules  of  international  law :  there  was  no 
such  agreement,  and  the  parties  did  not  agree  as  to  the 
law.  A  claim  was  made  by  the  United  States  for 
damage  due  directly,  and  for  still  more  damage  due 
indirectly,  to  Britain's  conduct  during  the  Civil  War  in 
allowing  Confederate  cruisers  to  be  fitted  up  in  her 
waters  and  to  escape  to  destroy  American  shipping. 
A  most  unpleasant  and  dangerous  controversy  arose, 
inflamed  beyond  a  doubt  by  the  anger  in  the  United 
States  against  the  Old  Land  for  the  conduct  of 
her  governing  classes  during  the  crucial  struggle  for 
human  liberty.  War  was  in  the  air  more  than  once;  but 
both  parties  wished  for  what  was  right;  neither  thought 
it  would  be  better  to  obtain  what  was  right  by  means  of 
war;  and  it  ended  by  the  two  peoples  (in  1871 )  agree- 
ing between  themselves  upon  the  principles  which  they 
should  adopt  as  the  law  governing  the  case  and  leaving 
the  determination  of  the  amount  to  a  tribunal  of  five — an 
English  Chief  Justice,  an  American  publicist,  an  Italian 
judge,  a  Swiss  advocate  and  a  Brazilian  professor  of 
law  constituted  the  Bench;  and  their  award,  dissented 
from  as  it  was  by  the  British  representative,  was  paid 
without  demur. 
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By  the  same  treaty  (that  of  Washington,  1871)  a 
Board  was  formed  of  three — an  English  and  an  Ameri- 
can judge,  with  an  Italian  diplomat — to  pass  upon  cer- 
tain claims  arising  from  what  was  considered  the 
unneutral  conduct  of  Canada,  also  upon  certain  claims 
by  British  subjects  for  improper  seizure  and  detention 
of  ships,  illegal  arrests,  destruction  of  property,  etc.,  by 
the  United  States.  None  of  the  American  claims  was 
allowed;  about  two  million  dollars  of  the  British  claims 
were  held  valid. 

How  do  we  stand  at  present?  In  the  first  place,  we 
have  made  it  impossible  to  have  immediate  naval  warfare 
on  our  Lakes.  As  far  back  as  1817  it  was  agreed  that 
there  should  be  no  ships  of  war  upon  the  international 
waters.  Then  the  United  States  and  Canada  have  an 
agreement  dating  back  to  1909  whereby  a  permanent 
Board  is  formed,  composed  of  six  members,  three 
appointed  by  the  United  ^tates,  three  by  Canada.  This 
Commission  has  jurisdiction  over  all  cases  involving  the 
use,  obstruction  or  diversion  of  the  international  waters; 
but  also  all  matters  of  difference  between  the  countries 
involving  the  rights,  obligations  or  interests  of  either  in 
relation  to  the  other,  or  the  inhabitants  of  the  other, 
along  the  frontier  are  to  be  referred  to  this  commission 
for  enquiry  and  report.  Moreover,  any  matter  or  ques- 
tion of  difference  involving  the  rights,  obligations  or 
interests  of  the  United  States  or  Canada,  either  in  rela- 
tion to  each  other  or  to  their  respective  inhabitants,  may 
be  referred  to  it  for  decision.  This  commission  I  have 
more  than  once  called  "  a  miniature  Hague  Tribunal  of 
our  own,  just  for  us  English-speaking  nations  of  the  con- 
tinent of  North  America." 

I  need  not  speak  of  the  general  treaty  of  1908  nor 
of  the  recent  treaty  which  is  meant  to  delay  military 
operations  and  to  give  the  nations  a  chance  to  consider 
their  dispute  in  all  its  bearings. 

It  is  plain — he  who  runs  may  read — that  we  have 
been  so  satisfied  with  the  Century  of  Peace  that  we  are 
making  every  effort  for  its  continuance  ad  multos  annos. 
In  every  way  peace  has  paid.    Let  no  one  persuade  him- 
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self  that  the  war  of  one  hundred  years  ago  did  anything 
to  teach  the  peoples  respect  for  each  other  or  to  bring 
them  into  harmony.  Whatever  may  have  been  its  effect, 
if  any,  in  welding  the  Union  together,  internationally  it 
was  wholly  evil,  and  its  evil  effects  still  continue.  It  was 
the  peace,  the  ways  of  peace,  which  brought  us  together 
and  made  us  almost  one.  What  American  but  finds  him- 
self at  home  in  my  Canada,  what  Canadian  considers 
himself  a  foreigner  or  an  alien  in  the  United  States? 

What  of  the  future? 

I  read  that  Maxim,  the  great  inventor,  says  that 
after  the  present  war  the  United  States  must  fight 
the  victor.  I  confess  scepticism  about  the  United  States 
being  forced  to  go  to  war  with  any  people.  I  have  heard 
many  times  of  its  being  obliged  to  fight  Britain:  not 
many  years  ago,  war  with  Germany  was  inevitable  (over 
some  nitrates,  I  think,  and  later  in  the  interests  of  Stand- 
ard Oil) :  Mexico  has  been  its  predestined  victim  dozens 
of  times;  and  when  no  other  antagonist  is  above  the 
horizon,  Japan  invariably  appears. 

But  Maxim  may  be  right.  He  is  undoubtedly  right 
if  that  victor,  be  it  which  nation  it  may,  hold  as  a  car- 
dinal doctrine  of  international  conduct  that  war  is  good 
in  itself,  that  war  is  necessary  for  the  highest  develop- 
ment of  a  nation,  or  the  like  accursed  creed.  Any  nation 
which  believes — and  does  not  simply  say  that  it  believes 
— that  "  the  living  God  will  see  to  it  that  war  shall 
always  recur  as  a  terrible  medicine  for  mankind,"  will 
not  fail  itself  to  play  the  physician  and  administer  the 
prescription  if  the  Almighty  seems  not  sufficiently  atten- 
tive to  His  duty. 

And  if  the  victor  live  the  doctrine.  Might  makes 
Right,  the  time  will  surely  come  when  Right  will  be 
made  by  Might;  while  in  the  meantime  this  Republic, 
to  which  countless  thousands  have  fled  for  the  chance 
to  breathe  without  the  load  of  military  conscription  and 
tax,  must  in  the  meantime  be  ever  prepared,  paying  for 
that  preparation  the  inevitable  price  in  money,  anxiety 
and  the  brain  and  brawn  of  her  sons — her  sons  who  will 
thus  learn,  as  no  otherwise  could  they  learn,  what  is 
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meant  by  the  principle,  "  The  citizen  exists  for  the  State, 
not  the  State  for  the  citizen."  If  the  victor  be  a  nation 
which  loves  peace,  which  will  seek  peace  and  ensue  it, 
which  acknowledges  that  there  are  other  and  higher 
rights  than  such  as  may  be  given  by  the  will  of  the 
stronger,  that  the  moral  law  is  of  validity  in  conduct 
towards  other  nations,  that  the  pledged  word  must  be 
kept,  a  nation  that  walketh  uprightly  and  worketh 
righteousness  and  speaketh  truth  in  its  heart,  sweareth 
to  its  own  hurt  and  changeth  not,  then  the  nation  which 
brought  about  the  peace  of  Portsmouth,  which  showed 
its  magnanimity  in  the  Panama  Canal,  its  altruism  in 
the  Spanish  War,  need  fear  no  war — sum  of  all  the 
villainies — for  when  war  begins,  then  hell  openeth. 

In  New  Orleans  the  other  day  I  heard  a  distin- 
guished officer  of  the  American  Army  urge  that  chil- 
dren should  be  taught  to  fi^ht  for  their  rights,  for,  said 
he,  "  if  we  do  not  fight  for  our  rights  we  soon  will  have 
no  rights  to  fight  for."  I  ventured  then,  as  I  venture 
now,  to  say,  God  forbid  that  the  time  should  ever  come 
when  those  of  our  breed  should  need  to  be  taught  to  fight 
for  their  rights.  But  there  never  was  a  time  when  your 
people  or  mine  has  required  to  be  urged  to  fight  for  its 
rights;  we  always  have  been,  are  now  and  always  will 
be,  all  too  ready  to  fight  for  our  rights.  That  is  not  the 
true  difficulty  or  the  matter  of  greatest  importance. 
What  is  important  is  to  determine  what  our  rights  are. 

No  nation,  as  no  individual,  ever  existed  that  can  be 
wholly  trusted  to  determine  its  own  rights ;  impartiality 
is  excluded  in  the  nature  of  things;  and  it  is  the  pugna- 
cious spirit,  the  spirit  which  is  insistent  to  fight  for 
rights,  which  is  the  greatest  danger  in  our  international 
relations-  Any  nation  that  is  looking  for  a  fight  can 
always  be  accommodated.  It  was  the  curbing  of  that 
desire  "  to  fight  for  our  rights,"  and  the  careful  deter- 
mination on  principle  of  what  these  rights  were,  which 
made  possible  the  Century  of  Peace.  There  always  was, 
is  now  and  always  will  be  a  war  party — of  strong  and 
patriotic  men  it  is  composed,  no  weaklings  or  traitors  are 
to  be  found  in  it,  and  yet  it  is  just  such  a  party  which 
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must  be  fought.  The  people  must  be  convinced  that 
while  Might  is  great,  Right  is  greater,  and  it  is  not  valour 
or  prowess  in  arms  but  Righteousness  which  exalteth 
a  nation. 

Of  the  future  of  these  two  nations  I  am  confident; 
but  should  we  not  pray  and  work — for  laborare  est  orare 
— that  their  example  may  show  the  better  way  to  all 
the  nations  of  the  earth  so  that  "  they  shall  beat  their 
swords  into  ploughshares  and  their  spears  into  reaping 
hooks;  nation  shall  not  lift  up  sword  against  nation, 
neither  shall  they  learn  war  any  more." 
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Anatomists  tell  us  that  in  our  bodies  are  many  remains  of 
organs  which  were  beneficial  in  the  earlier  stages  through 
which  our  race  has  come,  but  are  now  not  only  useless  but 
actually  harmful  or  dangerous.  If  it  were  Nature's  way  to 
create  a  species  unoflatu,  arid  if  she  were  to  plan  mankind 
anew,  there  are  many  things  which  she  would  omit,  many  im- 
provements she  would  make ;  appendicitis  would  be  unknown, 
and  the  supra-renal  capsules  would  do  their  work  better. 

But  that  is  not  the  method  of  Nature  (perhaps  you  will 
prefer  to  say,  of  God);  everywhere  in  plant  and  animal  life 
we  find  survivals,  relics,  remains;  and  it  is  well  if  these  are 
only  interesting  but  harmless,  and  not  full  of  peril  to  the 
organism  as  well. 

So,  too,  in  the  institutions  of  civilized  nations  there  are 
everywhere  survivals  from  an  earlier  stage —  the  noble  fam- 
ilies of  Europe,  who  have  a  different  kind  of  blood  from 
ordinary  humanity — and  boast  of  der  Geburtsadel,  which  no 
one  can  acquire,  however  able,  brave  and  successful  in  Ufe — 
the  created  nobihty  of  Britain,  consisting  largely  of  success- 
ful lawyers  and  brewers — the  orders  of  Knighthood  and  Com- 
panionship which  find  their  way  even  beyond  the  seven  seas. 
If  the  United  States  escapes  these  distinctions,  its  people 
more  than  make  up  for  it  in  dubbing  aldermen  and  their 


122     Institute  of  Criminal  Law  and  Criminology. 

like  "Honorable,"  in  the  never  failing  crop  of  Colonels  and 
in  the  gorgeous  array  of  dignitaries  of  the  secret  societies, 
from  the  Supreme  Potentate  of  the  Nobles  of  the  Mystic 
Shrine  to  the  Tyler  of  the  Subordinate  Lodge  of  the  Royal 
and  Select  Sons  of  Ham. 

It  was  once  necessary  that  a  strong  and  wise  man  should 
lead  the  army  and  direct  the  policy  of  the  clan;  it  was  to  be 
expected  that  the  children  of  such  a  man  would  be  more  com- 
petent than  those  of  less  illustrious  birth;  and  so  noble 
families  were  of  use.  But  no  one  would  now,  however  high 
a  Tory  he  might  be,  say  that  "the  son  of  his  father"  is  by 
birth  a  legislator  to  be  desired;  and  the  House  of  Lords  has 
lasted  thus  long  only  from  being  constantly  recruited  from 
the  other  classes  by  the  inclusion  of  able  and  successful  com- 
moners. 

Because  pecuHar  circumstances — perhaps  the  small  size 
of  the  Chapter  House  at  Westminster — brought  about  two 
Houses  of  Parliament  in  England,  the  United  States,  the 
Dominion  of  Canada,  all  the  States  of  the  Union,  and  two  of 
the  nine  provinces  of  the  Dominion  have  two  Houses  in  their 
Legislature;  and  it  is  hard  to  convince  some  Americans  and 
a  few  Canadians  that  this  is  not  the  ideal  state  of  things. 
We  in  Ontario  have  got  along  for  nearly  fifty  years  without 
feeling  the  need  of  an  Upper  House;  but  then,  of  course, 
we  are  Radicals.  Whether  if  any  one  were  set  to  it  to  frame 
a  constitution  for  a  people  who  never  have  had  one,  he  would 
erect  two  houses  of  legislation  to  correct  each  other's  errors, 
each  one  must  decide  for  himself;  we  in  Ontario  want  none 
of  it. 

Law,  which  is  the  direction  laid  down  by  the  community 
for  its  own  governance,  and  which  expresses  the  very  genius 
of  the  people,  could  not  be  exempt  from  the  rule;  whether 
substantive  or  adjective,  it  must  ex  necessitate  smell  of  the 
past.  Not  a  few  of  these  defects  in  the  law  which  are  most 
persistently  and  vehemently  complained  of,  are  due  to  the 
very  nature  of  the  law  itself,  and  are  the  remains  of  organs 
formerly  of  value  but  now  almost  if  not  quite  useless  and,  it 
may  be,  harmful;  these  the  people  in  their  corporate  capacity 
have  not  seen  fit  to  remove,  or  the  courts,  through  their  in- 
stinctive conservatism,  have  not  yet  seen  fit  to  abolish  by  the 
exercise  of  inherent  or  donative  power. 
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Not  only  are  the  courts  conservative,  but  the  common 
people  have  in  all  matters  connected  with  the  courts  the 
same  tendency — what  they  have  been  accustomed  to  is  prima 
facie  right,  and  innovation  must  prove  and  justify  itself. 

The  legislator  must  always  bear  in  mind  the  inertia  of  the 
mass  of  the  community;  the  laissez  faire  method,  the  "Can- 
not it  be  let  alone?"  of  Lord  Melbourne,  is  the  easiest  and 
most  likely  to  cause  public  discontent.  Quieta  non  movera 
is  a  maxim  dear  to  cautious  minds;  and  unless  there  is  a  real 
popular  demand  or  urgent  persistence  of  ardent  reformers  it 
is  apt  to  be  the  governing  principle  of  those  in  authority. 

It  must  never  be  forgotten  that  in  our  system  of  govern- 
ment, legislation  is  not  only  by  the  people,  but  for  the  people, 
and  no  government  can  ^  go  far  in  advance  of  pubHc  senti- 
ment. In  the  administration  of  law,  it  is  a  favorite  saying  of 
mine  that  it  is  almost  as  valuable  that  the  litigants  and  the 
public  generally  believe  that  fair  play  has  been  given  and 
justice  has  been  done  as  that  the  decisions  are  sound  in  law. 
And  I  am  the  more  and  more  convinced  that  the  true  func- 
tion of  a  court  is  not  performed  when  the  decisions  are  abso- 
lutely right  according  to  law  unless  at  the  same  time  the 
public  at  large  believes  in  the  righteousness  of  the  decisions. 

It  nevertheless  may  not  be  without  value  to  consider  what 
criminal  law  and  procedure  would  be  if  one  were  at  liberty 
.to  disregard  established  usages  and  reverence  for  the  past. 
If  I  do  that  mainly  by  considering  the  law  and  practice 
with  which  I  am  most  familiar,  it  will  be  but  natural  and  no 
harm  will  be  done. 

Most  crimes  have  two  distinct  elements,  a  wrong  to  an 
individual  and  a  wrong  to  the  state  but  this  view  is  not  an- 
tique but  comparatively  late.  In  primeval  times  the  tres- 
passer wronged  some  individual — for  the  idea  of  the  state 
had  not  been  developed,  though  we  can  see  it  ever  and  anon 
peeping  through  the  adumbration.  The  wronged  must  vindi- 
cate his  wrong  by  his  own  hand,  and  if  he  was  the  weaker 
he  was  helpless.  When  the  court  was  instituted  to  decide 
rights  the  person  injured  must  come  into  court  and  com- 
plain, and  even  then  in  many  cases  he  must  be  prepared  to 
rely  upon  himself,  for  the  wrongdoer  might  insist  upon  the 
right  to  justify  his  conduct  by  sword  or  club.  When  trial 
by  battle  became  obsolete,  the  necessity  did  not  cease  for  the 
injured  himself  to  take  all  the  labor  and  risk  of  a  lawsuit  to 
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obtain  his  rights.  And  no  English  speaking  people  has  ever 
yet  devised  any  method  of  giving  every  man  his  due,  suum 
cuique  tribuere,  without  forcing  him  to  be  himself  a  litigant. 
Some  day,  some  one  may  destroy  that  appendix  vermiformis. 

It  would  answer  no  good  purpose  to  trace  the  steps  where- 
by the  King's  Court  took  cognizance  of  crime;  but  it  is  not 
unworthy  of  notice  that  except  in  offenses  against  the  state, 
criminal  prosecutions  were  long  left  entirely  in  the  hands  of 
private  prosecutors.  Saying  nothing  of  the  present  practice 
in  England,  crown  prosecutions,  i.  e.,  prosecutions  for  crimes, 
are  on  this  continent  (speaking  generally)  in  the  hands  of 
pubhc  officers  appointed  for  that  purpose,  and  at  least  theo- 
retically, the  person  who  may  have  been  injured  by  a  trespass 
which  is  also  a  crime  has  no  say  in  the  criminal  proceeding. 
This  is  as  it  should  be.  A  crime  is  an  offense  against  the 
people  at  large,  and  the  people  at  large,  the  state,  the  crown, 
should  conduct  all  prosecutions  for  such  offenses. 

In  Ontario  there  are  two  kinds  of  crime  which  the  injured 
person  must  himself  prosecute  (viz.,  criminal  libel  and  nui- 
sance), although  he  is  allowed  to  use  the  name  of  the  crown 
in  such  prosecution.  This  is  an  anomaly  and  should  be 
changed.  There  is  no  more  reason  why  a  person  should  be 
forced  to  prosecute  one  who  has  stolen  his  character  than  one 
who  has  stolen  his  cow.  Some  public  spirited  attorney  gen- 
eral will  one  day  use  the  knife  here. 

While  it  was  admitted  that  a  crime  might  be  a  civil  tres- 
pass, it  was  for  some  time  considered — indefinitely  indeed 
and  without  express  decision — that  the  trespass  was  merged 
in  the  crime  and  gave  no  cause  of  action.  This  has  long 
ceased  to  be  law,  if  it  ever  was  law. 

But  another  legal  proposition  was  advanced  which  has  a 
little  vitality  still  in  some  jurisdictions.  Under  the  Enghsh 
system  of  private  prosecution  it  is  obvious  that  there  were 
many  temptations  to  omit  to  prosecute  where  no  benefit  ex- 
cept that  afforded  by  revenge  for  injury  would  accrue  to  the 
injured.  It  was  upon  this  consideration  that  the  theory 
was  based  that  no  action  would  lie  until  the  injured  had 
prosecuted  the  wrongdoer  criminally.  It  is  more  than  hkely 
that  the  King's  Courts  desired  prosecutions  for  more  mer- 
cenary and  less  laudable  reasons  than  pubhc  justice;  but  the 
theory  just  spoken  of  answered  well  enough. 


Proceedings  of  the  Fifth  Annual  Meeting.    125 

Such  considerations  never  should  have  any  part  in  coun- 
tries in  which  criminal  law  is  administered  by  a  pubhc 
officer;  and  in  any  case  it  is  gross  hardship  on  the  individual 
to  deprive  him  of  redress  until  he  had  given  time  and  money 
to  do  for  the  state  what  the  state  should  do  for  itself. 

In  at  least  one  state  in  the  Union  the  common  law  rule 
still  subsists,  contrar>%  as  I  venture  to  think,  to  the  true 
principles  of  democracy. 

For  reasons  more  or  less  cogent,  more  or  less  satisfactory, 
no  civilized  state  attempts  to  punish  every  instance  of  wrong- 
doing. Some  classes  are  left  in  foro  conscieniiae,  the  liar  can 
lie  with  impunity  so  long  as  his  lie  is  a  lie  simp  lie  iter,  and 
does  not  come  within  the  class  of  forbidden  lie.  Thraso's 
tribe  is  not  yet  extinct,  but  continues  spreading  itself  like  a 
green  bay  tree,  and  Barnum's  mermaid  and  Joyce  Heth  haVe 
numerous  successors. 

So  long  as  the  state  contents  itself  with  punishing  certain 
classes  of  wrongdoing  only,  the  people  are  entitled  to  know 
exactly  what  is  forbidden.  If  there  were  no  direction  in  the 
law  other  than  the  famous  Honeste  vivere,  alienum  non  lae- 
dere,  suum  cuique  tribuere,  there  would  be  no  need  of  any- 
thing but  an  enlightened  conscience  to  enable  every  one  to 
know  when  an  act  was  unlawful.  But  that  rule  never  was  law 
in  the  true  sense  or  anything  else  than  a  glittering  generality. 

For  long  the  judges  in  fact  made  while  pretending  to  de- 
clare the  law:  "es/  judicis  non  dare  sed  dicere  legem"  was 
not  even  approximately  true  till  comparatively  late  in  our 
jurisprudence.  The  English  judges  declaring  the  common 
law  to  be  the  perfection  of  human  reason,  proceeded  to  apply 
their  reason  to  the  case  before  them,  and  what  they  found 
in  their  reason  they  declared  to  be  law.  The  result  was  as 
was  to  be  expected;  the  rulings  as  to  crime  at  the  common 
law  were  anomalous  and  in  many  cases  absurd:  a  thief  of 
twenty  shillings  might  be  hanged,  a  swindler  of  twenty 
pounds  go  scot  free.  The  horrors  of  the  state  trials  are  in  no 
small  measure  due  to  common  law  notions  of  crime.  Legis- 
lation was  necessary,  and  it  must  be  said  it  was  unsparingly 
resorted  to;  scores  of  acts  were  passed,  and  offenses  manu- 
factured almost  without  limit.  The  curious  antipathy  of 
English  legislators  and  lawyers  to  codification  was  manifest 
in  this  field  as  elsewhere;  and  it  was  but  the  other  day  that 
even  partial  codification  was  resorted  to. 
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In  Canada  before  1759-1760,  the  French  law  was  in  force, 
criminal  as  well  as  civil.  At  the  conquest,  the  British  gov- 
ernors introduced  the  English  criminal  law  as  well  as  they 
could;  and  this  was  confirmed  by  the  Royal  Proclamation  of 
1763,  when  Canada  was  ceded  to  Britain.  The  English 
criminal  law  was  brutal  and  bloody  enough  in  all  conscience, 
but  the  French  was  worse,  having  such  choice  proceedings 
as  lettres  de  cachet,  the  rack,  breaking  at  the  wheel  and  the 
like.  The  French-Canadians  made  no  complaint  against  the 
English  criminal  law,  although  they  decidedly  objected  to 
the  English  civil  law;  this  dislocated  their  old  customs,  and 
they  were  never  tired  of  expressing  their  wonder  that  intelli- 
gent people  like  the  English  should  think  their  property 
safer  in  the  determination  of  tailors  and  shoemakers  than  in 
that  of  their  judges;  a  wonder  which  is  still  very  wide- 
spread among  civilized  nations. 

When  the  complaints  of  the  French  Canadians  were  heark- 
ened to  by  the  home  authorities,  and  legislation  passed  to 
change  the  law  to  suit  them,  the  Quebec  Act  of  1774  re-intro- 
duced the  old  civil  law  but  retained  the  Enghsh  criminal  law. 

At  that  time  there  were  very  few  settlers  or  inhabitants  in 
w^hat  afterwards  became  Upper  Cauda; but  after  the  peace 
of  1783,  when  the  independence  of  the  United  States  was 
acknowledged,  many  loyal  subjects  of  the  British  Crown 
gave  up  home  and  country  that  they  might  keep  their  faith, 
the  oath  of  allegiance  which  they  had  taken  and  the  flag 
which  had  covered  them  at  birth  and  through  life.  These 
cavaliers  of  the  new  Revolution  made  their  way  in  great 
numbers  to  the  north,  crossed  the  international  rivers  De- 
troit, Niagara,  St.  Lawrence,  and  peopled  the  wilderness, 
"but  then  'twas  British  wilderness."  They  were  English- 
speaking,  born  under  the  common  law,  and  were  intolerant 
of  any  other;  noluerunt  Angliae  leges  mulare  as  were  the 
barons  centuries  before.  Many  representations  were  made 
to  the  advisers  of  the  King;  the  French  Canadians  would  have 
none  of  the  common  law,  the  English  Canadian  none  but 
the  common  law. 

The  gordian  knot  was  cut  by  forming  two  provinces  and 
allowing  a  legislature  in  each  to  make  such  laws  as  were 
thought  suitable  to  its  own  province.  The  Constitutional  act 
of  1791,  31  Geo.  Ill,  c.  31,  made  two  provinces.  Upper  and 
Lower  Canada,  which  lasted  for  fifty  years. 
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No  immediate  change  was  made  by  either  province  in  the 
criminal  law,  but  Upper  Canada  by  the  very  first  act  of  its 
first  parUament  introduced  the  common  law  of  England  in 
civil  matters.  From  that  time  until  the  Union  in  1841,  the 
two  provinces  from  time  to  time  amended  the  criminal  law. 
Speaking  generally,  these  amendments  followed  pari  passu 
the  amendments  of  the  criminal  law  in  England.  The  two 
provinces  were  again  made  one  in  1841  by  the  Union  Act  of 
July  23,  1840,  3  and  4  Vict.  c.  3y»;  and  thereafter  the  amend- 
ments to  the  criminal  law  were  applicable  to  both. 

The  Provinces  of  Nova  Scotia  and  New  Brunswick  had 
also  their  own  criminal  law  much  the  same  as  that  of  Eng- 
land, so  that  when  in  1867  these  provinces  were  combined 
with  Cauda  to  form  the  new  Dominion  of  Canada,  the  whole 
dominion  had  practially  the  same  criminal  law.  The  Brit- 
ish North  America  Act  gave  the  subject  of  criminal  law  and 
procedure  to  the  dominion,  while  the  constitution  of  the 
courts  was  allotted  to  the  separate  provinces.  Prince  Ed- 
ward Island  and  British  Columbia  afterwards  joined  the 
Dominion,  bringing  in  their  own  criminal  law  nearly  iden- 
tical with  the  law  of  the  original  provinces.  Manitoba,  Sas- 
katchewan and  Alberta  are  new  provinces,  created  by  the 
Dominion,  and  the  Yukon  Territory  has  also  been  organ- 
ized— these  nine  provinces  and  the  Territory  comprising  all 
the  fully  organized  portions  of  the  Dominion. 

After  confederation  there  were  partial  codifications  from 
time  to  time  following  rather  closely  the  like  legislation  in 
the  Mother  Country;  but  there  continued  to  be  many  refer- 
ences to  and  much  consideration  of  the  common  law.  At 
length,  in  1892,  a  complete  codification  was  made  of  criminal 
law  and  practice;  members  on  both  sides  of  the  House  united 
in  a  careful  examination  of  precedents,  and  in  consideration 
of  judicial  opinions  and  of  the  needs  of  the  country;  and 
their  joint  efforts  resulted  in  the  criminal  code  of  1892,  55- 
56  Vict.  c.  29,  which  came  into  force  July  1,  1893,  and  made 
the  criminal  law  substantially  the  same  throughout  the  Do- 
minion. Sir  John  S.  D.  Thompson,  Minister  of  Justice  and 
shortly  after  Prime  Minister  of  the  Dominion,  deserves  most 
of  the  credit  of  this  legislation;  he  had  been  a  justice  of  the 
suprme  court  of  Nova  Scotia  and  understood  the  value  as 
well  as  the  practical  necessity  of  such  an  act. 
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The  code,  which  is  substantially  unaltered,  although  it  has 
been  amen(ied  from  time  to  time,  defines  in  simple  language 
each  of  the  crimes  known  to  the  law.  When  technical  terms 
are  used,  they  are  defined;  the  elements  of  each  offense  are 
set  out  so  that  "he  who  runs  may  read,"  and  no  one  can  have 
the  excuse  that  he  could  not  understand  the  meaning  of  par- 
liament. All  technical  distinctions  are  wiped  out,  there  are 
no  felonies  and  misdemeanors,  but  only  offenses;  justifiable 
and  excusable  homicide  are  the  same;  every  kind  of  stealing 
is  theft,  whether  it  would  be  larceny  at  the  common  law  or 
not,  etc.,  etc. 

All  this  grieved  the  heart  of  the  criminal  lawj'er;  his  mys- 
tery was  not  only  in  danger,  it  was  revealed  to  the  uninitiated; 
but  judges  are  grateful  and  the  administration  of  justice  is 
quickened  and  cheapened  and  the  change  has  proved  wholly 
satisfactory.  Of  course,  as  was  to  be  expected,  there  is  al- 
ready a  body  of  decision  and  there  must  be  still  more.  In 
our  highly  metaphorical  language  it  is  impossible  to  make 
any  statement  (except  of  the  simplest  kind)  which  is  unam- 
biguous, into  which  ingenuity  cannot  read  two  meanings — 
it  is  even  said  that  two  and  two  do  not  always  make  four  but 
sometimes  twenty-two.  So,  too,  imperfections  have  been 
found  and  more  will  be  found  which  must  be  corrected  by 
legislation.    Nothing  is  perfect,  humanum  est  errare. 

I  shall  not  extract  the  definition  of  the  several  crimes: 
they  are  much  as  those  given  in  Bishop  or  Russell. 

What  will  perhaps  be  of  most  interest  to  an  American  law- 
yer is  the  method  of  prosecution.  All  offenses  are  divided 
into  indictable  offenses  and  those  non-indictable.  Non- 
indictable offenses  are  prosecuted  before  one  or  more  justices 
of  the  peace,  the  code  prescribing  with  care  the  number. 

Personally,  I  have  always  thought  that  the  practice  of 
trying  before  justices  of  the  peace  is  a  blot  on  our  system;  it 
is  of  course  historical.  Whatever  may  have  been  the  con- 
servators of  the  peace  at  the  common  law,  our  system  of 
justices  of  the  peace  derives  from  the  statute  of  1  Edw.  Ill, 
from  and  after  which  all  justices  of  the  peace  received  their 
commission  from  the  King.  They  constituted  the  Court  of 
Quarter  Sessions  and  were  given  certain  powers  out  of  ses- 
sions. The  office  was  introduced  into  Canada  with  the  Eng- 
lish criminal  law,  and  justices  of  the  peace  have  been  known 
in  Upper  Canada  before  it  became  Upper  Canada,  and  still 
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continue.  Not  being  judges,  they  are  appointed  by  the  pro- 
vincial government;  they  have  no  civil  jurisdiction  and  their 
criminal  jurisdiction  is  strictly  limited  by  statute.  They  are 
almost  always  laymen,  but  are  saved  from  very  gross  error 
by  their  right  of  consulting  the  county  crown  attorney,  a  pro- 
vincial ofTicer  appointed  for  each  county  to  direct  the  admin- 
istration of  criminal  justice. 

There  are  in  many  counties,  and^in  all  cities  and  in  towns 
of  over  5,000  inhabitants,  police  magistrates,  generally  sal- 
aried officers,  appointed  by  the  province.  These  are  almost 
always  barristers  and,  having  the  powers  of  two  justices  of 
the  peace,  they  do  most  of  the  inferior  judicial  work. 

It  may  seem  anomalous  that  while  a  civil  action  however 
small  must  be  tried  by  a  judge  who  has  been  appointed  by 
the  Dominion  and  who  must  when  appointed  have  been  a 
barrister  of  at  least  seven  years'  standing,  very  grave  crim- 
inal charges  involving  heavy  fines  and  terms  of  imprison- 
ment may  be  tried  by  a  layman  who  perhaps  has  had  no 
training  in  law.  But  we  Canadians  are  a  practical  people,  we 
care  not  a  straw  for  consistency,  and  if  an  institution  works 
well  we  are  apt  to  retain  it,  whatever  strict  logic  would  say. 

To  speak  now  of  the  practice.  One  is  accused  of  a  crime: 
an  information  is  laid  against  him  before  a  justice  of  the 
peace,  a  summons  (or  if  necessary  a  warrant)  is  issued,  and 
he  is  brought  before  the  justice.  It  may  be  an  ofTense  which 
one  justice  may  try;  if  so,  he  tries  it  forthwith  or  on  some 
day  arranged;  or  it  may  be  an  offense  which  requires  two 
justices;  if  so,  he  sends  for  another  magistrate  unless  he  has 
himself  the  power  of  two  justices  of  the  peace;  it  may  be  an 
indictable  ofTense;  the  justice  proceeds  to  hear  all  the  evidence 
against  and  for  the  accused,  and  if  prima  facie  case  is  made 
out,  he  commits  for  trial. 

The  two  jury  courts  with  criminal  jurisdiction  are  the 
Supreme  Court  of  Ontario  and  the  Court  of  General  Ses- 
sions of  the  Peace,  successors  respectively  of  the  Court  of 
King's  Bench  and  the  Court  of  Quarter  Sessions.  There  are 
a  few  kinds  of  crime  which  are  cognizable  only  in  the  Su- 
preme Court,  such  as  murder,  treason,  sedition,  piracy,  judi- 
cial corruption,  etc.,  etc.,  but  all  others  may  be  tried  at  either 
the  Sessions  or  the  Assizes  (as  the  sittings  of  the  Supreme 
Court  is  generally  called),  and  it  is  the  tendency  to  try  all  in 
the  Sessions  which  can  be  tried  there. 
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There  are  not  a  few  cases  in  which  an  accused,  if  he  is 
brought  before  a  poHce  magistrate,  can  elect  to  be  tried  by  the 
pohce  magistrate  at  once.  Some  can  be  so  tried  without  his 
consent.  If  a  person  is  brought  before  a  pohce  magistrate 
charged  with  an  offense  for  which  he  might  be  tried  at  the 
Sessions,  the  offense  not  being  one  for  which  he  may  be  tried 
without  his  consent,  the  magistrate  states  to  him  the  sub- 
stance of  the  charge  and  asks  if  he  consents  to  be  tried  by  the 
magistrate  or  desires  that  the  case  be  sent  for  trial  by  a  jury 
— mentioning  the  date  at  which  probably  the  case  would 
come  up.  If  the  accused  consents  to  trial  by  the  magistrate, 
he  is  tried  accordingly  without  delay.  A  great  majority  of 
the  cases  are  tried  by  the  pohce  magistrate  in  this  way,  and 
not  trivial  offenses,  either — some  are  crimes  calling  for  seven 
years,  fourteen  years,  or  even  a  maximum  of  life  imprison- 
ment. 

If  the  accused  prefer  a  jury,  the  case  is  investigated  before 
the  police  magistrate,  and  if  a  prima  facie  case  is  made  out, 
he  is  committed  for  trial.    Bail  may  be  allowed  or  refused. 

Within  twenty-four  hours  of  the  arrival  of  a  person  in  a 
gaol,  committed  for  trial  for  an  offense  within  the  jurisdic- 
tion of  the  Sessions,  the  sheriff  of  the  county  must  notify  the 
judge  of  the  county  court  (who  acts  as  chairman  of  the  gen- 
eral sessions  of  the  peace)  of  the  name  and  charge,  where- 
upon the  judge  must,  with  as  little  delay  as  possible,  have 
the  prisoner  brought  before  him.  The  judge  then  states  to 
the  prisoner  the  substance  of  the  charge  and  that  he  has  the 
option  of  being  tried  forthwith  before  the  judge  without  a 
jury  or  to  be  tried  in  the  usual  way  by  a  jury.  If  the  prisoner 
elects  trial  by  the  judge,  an  early  day  is  fixed  for  the  trial,  a 
simple  form  of  charge  is  drawn  up  (the  statute  gives  a  form), 
and  the  trial  is  proceeded  with.  I  have  already  said  that  in 
every  county  there  is  a  county  crown  attorney;  he  is  ap- 
pointed for  life.  It  is  his  duty  to  investigate  all  charges  of 
crime  and  to  prosecute  them  before  magistrates  and  judges 
of  all  courts  except  the  supreme  court,  and  he  must  draw 
up  the  charge  and  prosecute  it  before  the  county  court 
judge. 

The  county  court  is  a  court  of  inferior  civil  jurisdiction 
in  each  county;  it  is  presided  over  by  a  judge  appointed  for 
life  by  the  Dominion  government;  the  judge  must  have  been 
a  barrister  of  seven  years'  standing.    In  many  counties  there 
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are  more  than  one  judge  in  the  county  court,  with  the  same 
jurisdiction;  and  they  divide  the  work  amongst  them.  One 
will  take  jury,  another  non-jury  cases,  or  one  will  take  all  the 
county  court  work  and  another  the  division  court  cases,  etc., 
etc.  One  (not  always  the  same)  acts  as  chairman  of  the 
sessions,  and  holds  the  county  judge's, criminal  court  which 
is  now  being  spoken  of. 

The  county  judge,  in  his  criminal  court,  has  all  the  powers 
of  the  sessions,  and  in  practice  weeds  out  most  of  the  sessions 
cases,  including  not  a  few  of  those  in  which  the  prisoner  has 
declined  to  be  tried  by  the  police  magistrate.  Even  after 
electing  a  jury  trial,  when  before  the  county  judge,  the  pris- 
oner may  change  his  mind,  and  unless  the  judge  or  prosecut- 
ing officer  thinks  it  not  in  the  interests  of  justice,  he  may  be 
allowed  to  change  his  election  and  be  tried  by  the  judge, 
while  if  only  one  of  two  or  more  charged  with  the  same 
offense  demands  a  jury,  the  judge  may  send  them  all  to  a 
jury. 

If  an  accused  insists  on  a  right  to  a  jury,  he  must  be 
allowed  his  choice;  and  in  all  cases  in  which  the  sessions  has 
no  jurisdiction  a  jury  must  be  had  (with  negligible  excep- 
tions). 

A  grand  jury  (in  Ontario  of  thirteen  persons)  is  empan- 
eled to  decide  as  to  whether  the  accused  shall  be  put  upon  his 
trial.  In  the  sessions  the  county  crown  attorney  prepares 
the  indictment;  in  the  supreme  court  a  crown  counsel  ap- 
pointed pro  hac  vice  by  the  provincial  administration. 

Perhaps  the  most  valuable  provisions  of  the  code  are  to 
be  found  in  that  part  dealing  with  procedure.  Forms  of  in- 
dictment are  given  which  are  declared  to  be  sufficient;  and 
these  are  of  the  simplest  kind.  I  have  before  me  as  I  write  a 
manuscript  note  book  of  an  eminent  Canadian  judge  of  about 
half  a  century  ago;  in  that  an  indictment  takes  about  three 
foolscap  pages.  I  have  as  crown  counsel  drawn  many  indict- 
ments of  nearly  that  length.  An  indictment  under  the  code 
will  be  a  line  to  two  in  length.    Let  me  copy  a  few: 

"The  jurors  for  our  Lord  the  King  present  that  John  Doe 
murdered  Richard  Roe  at  Toronto  on  May  17th,  1893." 

"The  jurors  for  our  Lord  the  King  present  that  John  Doe 
stole  an  anchor  from  a  ship  called  The  Jane  at  Goburg  on 
April  20th,  1894." 
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"The  jurors  for  our  Lord  the  King  present  that  John  Doe 
obtained  by  false  pretences  from  Richard  Roe  a  horse  at 
Toronto  on  May  16th,  1895." 

All  counts  of  indictments  are  directed  to  contain  and  are 
sufficient  if  they  do  contain  in  substance  a  statement  that  the 
accused  has  committed  an  indictable  offense  therein  specified. 
The  statement  may  be  in  popular  language  and  without  any 
technical  averments,  and  it  is  sufficient  if  it  uses  the  words  of 
the  statute  in  describing  the  offense  or  any  words  sufficient 
to  give  the  accused  notice  of  the  offense  with  which  he  is 
charged.  No  count  is  to  be  deemed  objectionable  because  it 
does  not  give  the  name  of  the  person  injured,  defrauded,  etc., 
or  the  owner  of  property,  or  because  it  does  not  set  out 
any  document  or  w^ords  used,  or  means  by  which  an  offense 
was  committed,  or  does  not  name  or  describe  with  precision 
any  person,  place  or  thing,  etc.,  etc. 

The  substantive  part  of  the  code  has  done  away  with  sub- 
tle hairsplitting  over  definitions  of  crime — whether  the  facts 
of  a  case  show  a  crime  to  have  been  committed  depends 
not  upon  the  ideas  of  Hale  and  Hawkins,  but  upon  the  meaning 
of  certain  words  used  by  parliament.  So  in  procedure,  the 
innumerable  traps  and  pitfalls  in  the  way  of  a  crown  counsel 
which  had  to  be  looked  for  and  avoided  are  all  gone;  the 
pathway  is  clear;  with  the  code  in  his  hand  and  common 
sense  in  his  mind  he  cannot  make  a  mistake. 

I  remember,  when  a  very  young  practitioner,  getting  a 
scoundrel  of  a  client  acquitted  because  the  crown  counsel 
had  unwarily  described  the  offense  as  having  been  "felon- 
iously" committed  whereas  the  statute  did  not  make  it  a 
felony;  and  once,  an  equally  rascally  prisoner  escaped  my 
prosecution  because  I  had  inexactly  called  a  certain  docu- 
ment a  "receipt." 

If  the  accused  cannot  fully  understand  the  charge  against 
him — or  if  his  counsel  says  he  cannot — the  court  may  direct 
particulars  to  be  given.  This  is  an  exceedingly  rare  pro- 
ceeding. The  prehminaries  to  a  trial  by  indictment  almost 
invariably  make  it  perfectly  clear  what  is  meant  by  the  words 
of  the  indictment,  even  if  an  extremely  critical  reading  of  it 
may  find  some  ambiguity.  I  once  heard  a  solicitor  general 
of  the  United  States  say  that  he  never  saw  an  indictment 
which  he  did  not  perfectly  understand  on  the  first  reading, 
and  very  few  in  which  he  could  not  find  ambiguity  and  un- 
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certainty  after  a  few  weeks'  study.  He  would  find  some 
difTiculty,  with  all  his  skill  and  ingenuity,  in  finding  any 
uncertainty  in  the  simple  statement  that  A  murdered  B  at 
Toronto  on  May  17th,  1914.  What  need  is  there  of  anything 
more?  What  difference  does  it  make  w|iether  the  murder 
was  committed  by  poison,  rifle,  revolver  or  club? 

Some  of  our  judges  think  the  grand  jury  should  be  abol- 
ished; it  is  a  third  wheel  to  the  cart,  no  doubt,  and  if  it  had 
no  other  duties  than  passing  upon  bills  of  indictment,  would 
not  be  missed. 

The  crown  witnesses  only  are  heard  by  the  grand  jury  and 
a  bare  majority  may  find  or  ignore  a  bill. 

When  a  bill  is  ignored,  it  may  be  brought  before  any  sub- 
sequent grand  jury  at  the  option  of  the  crown;  if  a  bill  is 
found,  it  is  handed  to  the  judge  in  open  court  and  the  jury 
are  addressed  by  the  clerk:  "You  are  content  that  the  court 
may  amend  all  matters  of  form  altering  no  matter  of  sub- 
stance in  this  bill  you  have  found?" 

The  prisoner  is  arraigned,  dilatory  pleas  are  diposed  of, 
e.  g.,  autrefois  acquit  or  autrefois  convict,  in  the  usual  way. 
Motions  to  quash  the  indictment  or  for  particulars  are  got 
out  of  the  way;  we  have  no  such  things  as  technical  defects, 
and  if  there  is  some  error  in  form  the  court  amends  it  then 
and  there.  In  a  very  active  experience,  I  have  known  of 
but  one  motion  to  quash  an  indictment,  one  plea  of  autrefois 
convict,  and  none  of  autrefois  acquit,  since  the  code  came 
in  force.  The  prisoner  pleads;  if  guilty  the  case  is  over 
unless  the  court  thinks  the  plea  should  not  be  accepted.  We 
shall  assume  the  plea  is  "Not  guilty." 

Four  days  before  the  opening  of  an  assize  or  session,  any 
one  interested  may  have  a  copy  of  the  jury  panel  so  as  to 
make  any  inquiry  he  may  think  proper  concerning  the  jury- 
men. 

Challenges  are  allowed  (as  at  the  common  law),  twenty  in 
capital  cases,  twelve  in  certain  others,  that  is,  those  which  can 
be  punished  by  imprisonment  for  more  than  five  years  and 
four  in  all  other  cases.  These  are  peremptory  challenges. 
Then  there  may  be  unhmited  challenges  for  cause  (I  never 
but  once  saw  one),  on  the  ground  that  the  juror's  name  is 
not  on  the  panel,  that  the  juror  had  been  convicted  of  crime 
for  which  he  was  sentenced  to  death  or  imprisonment  with 
hard  labor  or  exceeding  twelve  months,  that  he  is  an  alien 
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"The  jurors  for  our  Lord  the  King  present  that  John  Doe 
obtained  by  false  pretences  from  Richard  Roe  a  horse  at 
Toronto  on  May  16th,  1895." 

All  counts  of  indictments  are  directed  to  contain  and  are 
sufficient  if  they  do  contain  in  substance  a  statement  that  the 
accused  has  committed  an  indictable  offense  therein  specified. 
The  statement  may  be  in  popular  language  and  without  any 
technical  averments,  and  it  is  sufficient  if  it  uses  the  words  of 
the  statute  in  describing  the  offense  or  any  words  sufficient 
to  give  the  accused  notice  of  the  offense  with  which  he  is 
charged.  No  count  is  to  be  deemed  objectionable  because  it 
does  not  give  the  name  of  the  person  injured,  defrauded,  etc., 
or  the  owner  of  property,  or  because  it  does  not  set  out 
any  document  or  words  used,  or  means  by  which  an  offense 
was  committed,  or  does  not  name  or  describe  with  precision 
any  person,  place  or  thing,  etc.,  etc. 

The  substantive  part  of  the  code  has  done  away  with  sub- 
tle hairsplitting  over  definitions  of  crime — whether  the  facts 
of  a  case  show  a  crime  to  have  been  committed  depends 
not  upon  the  ideas  of  Hale  and  Hawkins,  but  upon  the  meaning 
of  certain  words  used  by  parliament.  So  in  procedure,  the 
innumerable  traps  and  pitfalls  in  the  way  of  a  crown  counsel 
which  had  to  be  looked  for  and  avoided  are  all  gone;  the 
pathway  is  clear;  with  the  code  in  his  hand  and  common 
sense  in  his  mind  he  cannot  make  a  mistake. 

I  remember,  when  a  very  young  practitioner,  getting  a 
scoundrel  of  a  chent  acquitted  because  the  crown  counsel 
had  unwarily  described  the  offense  as  having  been  "felon- 
iously" committed  whereas  the  statute  did  not  make  it  a 
felony;  and  once,  an  equally  rascally  prisoner  escaped  my 
prosecution  because  I  had  inexactly  called  a  certain  docu- 
ment a  "receipt." 

If  the  accused  cannot  fully  understand  the  charge  against 
him — or  if  his  counsel  says  he  cannot— the  court  may  direct 
particulars  to  be  given.  This  is  an  exceedingly  rare  pro- 
ceeding. The  prehminaries  to  a  trial  by  indictment  almost 
invariably  make  it  perfectly  clear  what  is  meant  by  the  words 
of  the  indictment,  even  if  an  extremely  critical  reading  of  it 
may  find  some  ambiguity.  I  once  heard  a  soficitor  general 
of  the  United  States  say  that  he  never  saw  an  indictment 
which  he  did  not  perfectly  understand  on  the  first  reading, 
and  very  few  in  which  he  could  not  find  ambiguity  and  un- 
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certainty  after  a  few  weeks'  study.  He  would  find  some 
difficulty,  with  all  his  skill  and  ingenuity,  in  finding  any 
uncertainty  in  the  simple  statement  that  A  murdered  B  at 
Toronto  on  May  17th,  1914.  What  need  is  there  of  anything 
more?  What  difference  does  it  make  wjiether  the  murder 
was  committed  by  poison,  rifle,  revolver  or  club? 

Some  of  our  judges  think  the  grand  jury  should  be  abol- 
ished; it  is  a  third  wheel  to  the  cart,  no  doubt,  and  if  it  had 
no  other  duties  than  passing  upon  bills  of  indictment,  would 
not  be  missed. 

The  crown  witnesses  only  are  heard  by  the  grand  jury  and 
a  bare  majority  may  find  or  ignore  a  bill. 

When  a  bill  is  ignored,  it  may  be  brought  before  any  sub- 
sequent grand  jury  at  the  option  of  the  crown;  if  a  bill  is 
found,  it  is  handed  to  the  judge  in  open  court  and  the  jury 
are  addressed  by  the  clerk:  "You  are  content  that  the  court 
may  amend  all  matters  of  form  altering  no  matter  of  sub- 
stance in  this  bill  you  have  found?" 

The  prisoner  is  arraigned,  dilatory  pleas  are  diposed  of, 
e.  g.,  autrefois  acquit  or  autrefois  convict,  in  the  usual  way. 
Motions  to  quash  the  indictment  or  for  particulars  are  got 
out  of  the  way;  we  have  no  such  things  as  technical  defects, 
and  if  there  is  some  error  in  form  the  court  amends  it  then 
and  there.  In  a  very  active  experience,  I  have  known  of 
but  one  motion  to  quash  an  indictment,  one  plea  of  autrefois 
convict,  and  none  of  autrefois  acquit,  since  the  code  came 
in  force.  The  prisoner  pleads;  if  guilty  the  case  is  over 
unless  the  court  thinks  the  plea  should  not  be  accepted.  We 
shall  assume  the  plea  is  "Not  guilty." 

Four  days  before  the  opening  of  an  assize  or  session,  any 
one  interested  may  have  a  copy  of  the  jury  panel  so  as  to 
make  any  inquiry  he  may  think  proper  concerning  the  jury- 
men. 

Challenges  are  allowed  (as  at  the  common  law),  twenty  in 
capital  cases,  twelve  in  certain  others,  that  is,  those  which  can 
be  punished  by  imprisonment  for  more  than  five  years  and 
four  in  all  other  cases.  These  are  peremptory  challenges. 
Then  there  may  be  unlimited  challenges  for  cause  (I  never 
but  once  saw  one),  on  the  ground  that  the  juror's  name  is 
not  on  the  panel,  that  the  juror  had  been  convicted  of  crime 
for  which  he  was  sentenced  to  death  or  imprisonment  with 
hard  labor  or  exceeding  twelve  months,  that  he  is  an  alien 
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or  that  he  is  not  indifferent  between  the  King  and  the  ac- 
cused; but  on  no  other  ground. 

The  crown  is  allowed  to  challenge  four  peremptorily,  but 
may  direct  any  number  of  jurors  to  stand  aside  until  all  the 
jurors  have  been  called,  and  of  course  may  challenge  for 
cause. 

I  have  never  seen  it  take  more  than  half  an  hour  to  get 
a  trial  jury  even  in  a  murder  case.  I  have  never  but  once 
heard  a  juror  asked  a  question;  and  it  is  the  rarest  of  cases 
that  the  jury  is  not  obtained  before  the  names  on  the  panel 
have  been  exhausted. 

In  all  courts  but  the  supreme  court,  the  county  crown  at- 
torney prosecutes;  in  the  supreme  court,  at  every  assizes 
there  is  appointed  by  the  attorney  general  of  the  province 
a  barrister,  generally  a  king's  counsel,  to  prosecute  all 
criminal  cases  at  that  sittings.  Almost  invariably  a  barrister 
from  another  part  of  the  province  is  thus  appointed. 

The  crown  counsel,  being  the  county  crown  attorney  in 
the  inferior  courts  and  the  specially  appointed  counsel  in 
the  supreme  court,  prepares  the  indictments  and  lays  them 
before  the  grand  jur>%  with  the  names  of  the  witnesses  to  be 
called.  The  grand  jury  in  our  system  cannot,  propris  motu 
direct  a  bill  to  be  prepared,  but  can  pass  only  on  what  are 
laid  before  them  by  the  crown. 

The  same  counsel  conducts  the  prosecution  before  the 
petty  jury. 

There  is  no  disqualification  of  witnesses  by  reason  of 
interest  or  crime.  Every  one  charged  with  crime  may  give 
evidence  on  his  own  behalf,  but  cannot  be  compelled  to  do  so. 
If  he  fails  to  do  so,  his  failure  can  not  be  made  the  subject 
of  comment  by  judge  or  prosecuting  counsel.  The  wife  or 
husband  of  an  accused  is  competent  but  not  compellable  in 
the  same  way  and  with  the  same  protection. 

In  cases  of  unnatural  offenses,  incest,  indecent  acts,  seduc- 
tion and  hke  offenses,  vagrancy,  neglect  of  duties  tending  to 
preservation  of  life,  rape,  carnal  knowledge  of  a  girl  under 
14,  bigamy,  feigned  marriages,  etc.,  abduction,  husband  and 
wife  are  both  competent  and  compellable  witnesses.  No  dis- 
closure can  be  compelled  of  any  communication  between 
husband  and  wife  during  their  marriage.  No  witness  is  ex- 
cused from  answering  any  question  upon  the  ground  that  an  an- 
swer may  tend  to  criminate  him  or  may  tend  to  estabhsh  a 
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liability  to  a  civil  proceeding.  But  the  answer  is  not  to  be  used 
against  him  in  any  criminal  proceeding  (except  perjury  in 
giving  such  evidence). 

The  witness  may  affirm  if  he  has  conscientious  scruples 
against  taking  an  oath,  or  says  he  has.  If  a  child  does  not 
understand  the  nature  of  an  oath  his  evidence  can  be  taken 
without  an  oath,  but  a  case  must  not  be  decided  against  an 
accused  upon  such  evidence  alone,  it  must  be  corroborated 
by  some  other  material  evidence. 

The  verdict  of  a  petty  jury  must  be  unanimous.  If  the 
jury  cannot  agree,  the  court  may  call  another  forthwith,  or 
may  adjourn  the  second  hearing  to  a  future  court,  admit- 
ting the  accused  to  bail  or  otherwsie  as  the  court  sees  fit. 

Let  us  now  look  at  this  practice  from  an  a  priori  point 
of  view. 

When  the  community  decided  that  for  its  own  sake  the 
whole  burden  of  avenging  wrong  should  not  be  cast  upon  the 
individual,  it  at  the  same  time  and  for  the  same  reason  de- 
cided that  the  alleged  wrongdoer  should  not  be  punished 
except  after  having  been  proved  to  be  guilty.  It  is  not  for 
the  protection  of  the  individual  simply  or  primarily,  but 
for  the  safety  of  the  state  that  all  civilized  nations  forbid  the 
punishment  of  one  accused  of  crime  unless  and  until  he  has 
been  found  guilty  thereof  by  a  court.  It  is  no  privilege  but  a 
right  that  an  accused  has  to  be  tried  by  such  a  tribunal,  and 
if  proof  fail,  to  be  set  free. 

In  like  manner  he  has  a  right  to  know  exactly  what  he  is 
charged  with,  and  to  have  fair  play  in  his  trial.  To  let  him 
know  with  what  he  is  charged,  it  is  right  that  the  charge  be 
put  in  black  and  white  so  that  there  can  be  no  mistake  about 
it.  But  surely  the  accused  is  rightfully  entitled  to  nothing 
more  in  the  way  of  a  charge  than  a  document  from  which  he 
may  know  precisely  what  he  is  charged  with. 

There  may  have  been  a  time  in  the  history  of  English  law 
when  there  was  some  advantage  to  be  derived  from  the  long 
and  involved  forms  of  indictment.  They  certainly  were  not 
necessary  to  tell  the  accused  with  what  he  was  charged.  The 
horrible  barbarity  of  the  common  law  at  length  moved  the 
hearts  of  judges  less  brutalized,  and  they  endeavored  to  miti- 
gate the  rigor  of  the  common  law.  If  this  had  resulted  in 
modification  of  the  existing  criminal  law  by  means  of  legisla- 
tion,  it  would  have  been  logical.     But   English-speaking 
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peoples  are  not  much  enamored  of  logic;  they  look  for  a  work- 
ing rule.  The  judges  took  another  tack;  they  laid  hold  of 
trifling  irregularities  or  defects  to  allow  an  accused  to  escape 
a  terrible  punishment.  Everything  was  in  favorem  vitae — 
except  the  substantive  law,  which  was  much  more  in  favorem 
mortis. 

Frankly  I  do  not  know  any  advantage  to  the  state  other 
than  to  allow  a  judge  to  pick  holes  in  the  indictment  and  to 
so  acquit  one  he  did  not  want  to  hang,  that  the  common  law 
indictment  possesses.  When  we  have  gone  into  another  stage 
of  evolution  and  amended  the  cruel  code  of  criminal  law,  why 
should  we  retain  any  of  the  technicalities  and  intricacies  of 
the  formal  indictment?  In  our  practice,  the  accused  has 
almost  always  been  before  a  magistrate  and  heard  the  wit- 
nesses against  him;  and  he  knows  perfectly  well  what  is  the 
accusation  against  him.  What  else  is  he  entitled  to  than  a 
simple  statement  of  the  charge? 

Is  not  the  classical  instance  of  an  accused  being  acquitted 
because  a  lawyer  laid  a  charge  as  "against  the  peace  of  state" 
instead  of  "against  the  peace  of  the  state"  revolting  to  our 
common  sense?  (Do  not  think  I  am  criticising  the  decision, 
it  may  have  been  justified  or  compelled  by  legislation  or 
authority.) 

Is  not  the  indictment  in  some  states  a  relic  of  olden  times 
not  only  useless  but  even  exceedingly  dangerous  to  the  body 
politic? 

The  grand  jurj"^  was  once  a  valuable  organ,  it  stood  be- 
tween the  crown  and  the  individual,  and  often  between  a 
powerful  individual  and  one  less  so.  In  our  own  present  sys- 
tem, an  accusation  may  be  made  by  any  individual  against 
any  other.  If  an  examining  magistrate  thinks  that  a  prima 
facie  case  has  been  made  out,  the  prosecution  is  taken  up  by 
the  crown.  No  one  can  be  prosecuted  in  assize  or  sessions 
without  the  consent  of  the  crown  represented  by  an  officer 
responsible  to  the  government.  A  grand  jury  then  is  not 
now  needed  to  stand  between  a  more  and  a  less  powerful 
person.  To  stand  between  the  person  and  the  crown  meant 
something  when  "the  crown"  was  an  individual,  the  King 
or  some  appointee  of  his;  but  where — as  in  our  system — "the 
crown"  means  the  people,  it  savors  of  absurdity  to  think  or 
speak  of  anything  between  crown  and  subject.  If  the  grand 
jury  had  not  other  uses,  it  does  not  seem  to  me  that  it  could 


Proceedings  of  the  Fifth  Annual  Meeting.    137 

or  should  be  retained.  Where  a  responsible  counsel  certifies 
on  behalf  of  the  people  at  large  that  a  prosecution  should  be 
had,  there  should  be  no  hesitation  in  the  court  to  entertain 
such  a  prosecution.  I  can  see  no  more  reason  for  a  grand 
jury  giving  a  decision  that  a  criminal  proceeding  shall  be 
had,  than  for  such  an  organization  deciding  that  a  civil  pro- 
ceeding shall  be  taken. 

I  am  wholly  incompetent  to  discuss  the  manner  of  selecting 
juries  in  vogue  in  some  of  the  States  of  the  Union;  the  abso- 
lute distrust  of  fellow  citizens  exhibited  by  those  accused  of 
crime  as  well  as  by  those  entrusted  with  the  prosecution  is 
inexplicable  to  me  brought  up  under  another  system.  In 
some  places  much  more  time  is  often  taken  up  in  finding  a 
jury  than  we  take  in  the  trial  of  the  case  itself.  Last  month 
I  said  to  the  Illinois  State  Bar  Association: 

"The  first  time  I  met  your  ex-president,  Mr.  Taft,  he  spoke 
of  the  intolerable  delay  in  criminal  trials  in  the  United 
States.  I  told  him  that  a  short  time  before  I  had  gone  to  a 
Canadian  city  to  hold  the  assizes  on  the  same  day  that  a  few 
hours  further  along  the  same  line  of  rail,  but  across  the  inter- 
national boundary,  a  judge  began  to  get  his  jury  in  a  murder 
case;  that  I  had  tried  four  criminal  cases  and  seven  civil 
cases,  and  was  home  in  Toronto  before  my  American  brother 
had  half  his  jury." 

I  was  once  present  in  a  Buffalo  court  and  saw  two  or  three 
jurors  of  Canadian  birth  challenged  by  a  counsel  who  was 
conducting  a  case  against  an  Englishman.  He  did  not  know 
that  a  Canadian  is  no  more  an  Englishman  than  a  Texan  is  a 
Yankee;  and  seemed  to  imagine  that  a  Canadian  by  birth 
would  tend  to  favor  an  Englishman  born  under  the  same  flag. 
This  kind  of  logic  is  beyond  the  comprehension  of  us  simple 
Canadians  who  beUeve  in  giving  every  man  a  "square  deal." 

Is  the  practice  of  days  being  taken  up  in  getting  a  jury  ad- 
vantageous to  the  state?  That  is  for  the  people  of  each  state 
to  answer. 

Of  course  the  intention  as  avowed  is  that  jurymen  shall  be 
found  who  are  not  prejudiced — and  if  it  is  necessary  to  go 
through  all  this  to  obtain  an  unprejudiced  jury,  Ipresume  the 
game  is  worth  the  candle.  But  is  it  necessary?  Is  this  an 
appendix  vermiformis,  or  a  useful  organ?  Every  community 
must  answer  for  itself. 
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Should  an  accused  be  compellable  to  give  evidence  against 
himself?  No  one  reading  the  state  trials  but  must  be  struck 
with  the  brutality  with  which  those  accused  of  crime  were 
treated  by  both  judge  and  crown  counsel;  and  indeed  the 
judge  was  not  infrequently  counsel  for  the  crown,  in  fact. 
In  those  days  even  a  witness  was  in  great  peril  if  he  did  not 
give  the  evidence  expected  or  desired.  It  might  well  be  un- 
safe to  rely  upon  evidence  given  by  an  accused  in  that  state 
of  affairs.  But  we  are  far  past  that  period.  No  judge  would 
disgrace  himself  by  inhumanity  to  an  accused  (of  counsel  I 
shall  speak  again),  and  why  should  not  an  accused  be  allowed 
to  convict  himself  if  he  sees  fit  to  do-  so?  Evidence  given 
under  compulsion  we  might  well  object  to,  but  why  should 
not  the  state  put  an  accused  in  the  witness  box  and  ask  him 
questions?  If  he  should  see  fit  to  answer,  why  should  not  his 
answers  be  allowed  and  used  as  evidence  against  him?  He 
can  give  evidence  on  his  own  behalf  if  he  wishes,  why  should 
not  the  people  have  the  right  to  require  him  to  go  into  the 
witness  box  for  them. 

In  Civil  cases  it  was  long  the  law  that  no  one  could  give 
evidence  on  his  own  behalf.  About  fifty  years  ago  a  change 
was  made  in  England  by  14  and  15  Vict.,  c.  99,  after  an  ex- 
periment of  allowing  such  evidence  in  certain  courts,  had 
proved  successful,  (1846)  9  and  10  Vic.  c.  95;  the  change 
being  completed  in  1869  by  32  and  33  Vic.  c.  68.  Now  any 
one  may  give  evidence  in  his  own  case  notwithstanding  the 
fears  of  perjury,  etc.,  which  obsessed  the  ancient  lawyers 
and  now  any  litigant  may  give  evidence  on  his  own  behalf, 
but  his  antagonist  may  insist  that  he  shall  go  into  the  wit- 
ness box  for  him.  No  real  reason  can  be  given  why  one 
accused  of  crime  should  not  be  allowed  to  give  evidence  on 
his  own  behalf,  and  yet  it  was  but  the  other  day  that  this 
was  possible. 

And  why  provide  that  the  failure  to  give  evidence  on  his 
own  behalf  shall  not  be  made  a  matter  of  comment?  Every 
juryman  knows  the  accused  can,  if  he  likes,  testify  on  his 
own  behalf;  and  as  in  a  civil  case  the  failure  to  testify  on  his 
own  behalf  of  a  party  who  must  know  the  facts,  may  be  and 
generally  is  the  subject  of  unfavorable  comment  by  judge  and 
counsel,  why  should  this  not  be  allowed  in  criminal  cases 
as  well? 
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One  reason  why  an  accused  should  not  be  compelled  to  give 
evidence  plausible  but  not,  I  think,  sound,  I  can  see.  It  may 
be  that  the  accused  fears  cross-examination  upon  his  story 
and  perhaps  his  past.  This  is  done  in  civil  cases,  and  why  not 
in  criminal  cases?  If  the  credit  of  a  witness  is  to  be  affected 
by  his  life,  what  difference  is  there  in  civil  and  criminal  cases? 

All  this  restriction  is  part  of  or  intimately  connected 
with  the  traditional  law  that  no  one  should  be  compelled  to 
condemn  himself.  There  was  some  semblance  of  reason  in 
such  a  rule  when  the  criminal  was  not  uncommonly  one  who 
had  offended  the  powers  that  were,  and  too  often  it  was  to  be 
feared  that  the  self-condemnation  was  brought  about  by  tor- 
ture. But  now  the  criminal  is  always  the  enemy  of  society, 
of  the  people  and  not  of  the  king  or  government.  No  one  de- 
sires the  destruction  of  the  accused  because  he  is  he,  and 
irrespecitve  of  whether  he  has  committed  a  real  crime.  The 
whole  concern  of  the  prosecution  is  to  investigate  whether  the 
accused  has  committed  an  offense  against  the  people;  not 
only  does  the  law  not  desire  the  punishment  of  an  innocent 
man,  it  does  not  desire  the  punishment  of  a  man  who  can- 
not be  proved  guilty. 

Is  there  any  sound  reason  for  preventing  the  state  from 
asking  an  accused  his  version  of  the  facts? 

So,  too,  in  the  case  of  husband  and  wife :  the  same  reason- 
ing apphes  subject  to  the  right  of  husband  or  wife  to  decHne 
to  answer,  and  also  the  provision  that  no  communication 
during  marriage  shall  be  disclosed.  This  last  provision  is  in- 
troduced for  ethical  reasons.  It  is  probably  better  that  there 
should  be  full,  free  and  frank  disclosure  and  discussion  be- 
tween spouses  than  that  in  cases  of  alleged  crime  one  should 
be  compelled  to  disclose  any  such  communication  to  the 
prejudice  of  the  other.  No  doubt  the  rule  comes  from  the 
common  law  doctrine  that  husband  and  wife  are  one;  if  it 
should  ever  be  that  marriage  is  considered  just  the  same  as 
any  other  contract  and  voidable  at  the  option  of  the  parties 
much  of  the  reason  of  the  rule  would  disappear,  and  com- 
munications between  husband  and  wife  would  perhaps  be- 
come hke  those  between  solicitor  and  client,  discloseable 
when  they  compel  husband  and  wife  to  testify  against  the 
other  in  certain  crimes,  why  not  in  all? 

I  have  spoken  of  the  prosecuting  counsel.  Much  of  the 
dignity  and  propriety  of  a  criminal  trial  must  depend  on  him. 
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In  our  law,  the  theory  is  that  counsel  for  the  crown,  whether 
the  permanent  officer,  the  county  crown  attorney,  or  the  tem- 
porary, appointed  for  a  particular  assize  or  a  particular  case 
represents  the  people,  in  our  terminology',  the  crown.  It  is  his 
duty  to  lay  before  the  court  and  jury  all  the  facts  no  matter 
how  they  may  tell;  he  must  bring  out  those  which  may  ex- 
onerate as  well  as  those  which  onerate  the  accused.  Of 
course  he  is  not  to  allow  himself  to  be  hoodwinked  by  those 
who,  while  affecting  to  tell  the  truth,  are  really  twisting  facts 
to  help  the  prisoner,  and  equally  of  course,  he  must  cross- 
examine  the  witnesses  for  the  defense  to  fmd  out  how  far  they 
are  to  be  rehed  upon;  but  when  he  has  brought  out  all  the 
facts  and  summed  them  up  fairly  for  the  trial  tribunal,  his 
duty  is  done,  and  he  has  no  concern  with  the  verdict.  Con- 
cealment or  suppression  of  facts,  undue  severity  in  cross- 
examination,  unfair  summing  up,  pressing  for  a  conviction 
are  bad  form  and  against  the  ethics  of  the  profession;  they 
are  quite  certain  to  meet  the  disapprobation  of  the  profession 
and  the  public  (including  the  jury),  and  are  more  than  likely 
to  call  down  upon  the  offender  the  rebuke  of  the  trial  judge. 
In  the  existing  state  of  humanity  the  ardour  of  battle  is  to  be 
expected  now  and  then  to  cause  conflicting  counsel  to  trans- 
gress, but  I  can  say  from  a  long  and  varied  experience  that  the 
instances  are  exceedingly  few  in  which  the  prisoner  can  re- 
sonably  complain  of  the  conduct  of  the  crown  counsel. 

This  is  a  reasn  for  changing  the  old  practice  whereby  the 
accused  cannot  be  asked  to  enter  the  witness  box. 

If,  indeed,  his  standing  at  the  bar  or  before  the  pubUc,  if 
the  probabihty  of  his  continuing  to  occupy  an  office  of  dignity 
and  importance, — if  not  of  great  emolument, — depended 
upon  success  in  procuring  convictions,  it  could  easily  be 
understood  that  a  prosecuting  counsel  would  naturally  strain 
every  nerve  for  a  conviction,  right  or  wrong.  This,  however, 
could  only  be  under  an  essentially  vicious  system. 

The  former  theory  that  a  person  who  had  once  been  con- 
victed of  a  crime,  or  at  least  of  perjury,  should  not  be  allowed 
to  testify,  we  have  got  rid  of,  as  you  have  in  Wisconsin;  and 
now  none  so  poor  a  lawyer  as  to  do  it  reverence.  That  rehc 
of  a  former  state  of  law  the  surgeon's  knife  of  legislation 
has  removed  forever. 

Expert  witnesses  we  have;  but  they  are,  except  by  leave  of 
the  court,  restricted  in  number  to  five  on  each  side.    We  keep 
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them  well  in  order,  and  confine  the  evidence  to  the  exact 
point  upon  which  they  are  to  give  an  opinion.'^  For  example, 
the  defense  of  insanity  is  available  only  to  one  who  at  the 
time  of  the  alleged  offense  was  "laboring  under  natural  im- 
becility or  disease  of  mind  to  such  an  extent  as  to  render  him 
incapable  of  appreciating  the  nature  and  quality  of  the  act 
or  omisson,  and  of  knowing  that  such  an  act  or  omission  is 
wrong."  A  medical  expert  is  called  to  prove  or  disprove  in- 
sanity. He  is  not  allowed  to  express  an  opinion  as  to  what 
should  be  done  with  the  accused,  whether  he  is  likely  to  re- 
cover, whether  he  is  "legally  insane,"  or  anything  but  the 
neat  questions,  "1 — Was  he  capable  of  appreciating  the  na- 
ture and  quality  of  the  act  or  omission?  2 — Was  he  capable 
of  knowing  that  it  was  wrong,  i.  e.,  wrong  in  the  sense  of  be- 
ing contrary  to  law?"  Reasons  for  the  opinion  of  the  expert 
may  be  and  generally  are  asked;  but  in  most  instances  the 
expert  evidence  takes  up  little  time.  Perhaps  I  may  add 
that  in  my  experience  it  has  little  influence  with  the  jury 
occasionally,  indeed,  less  than  with  the  judge.  We  have  a 
hard  headed  lot  to  deal  with  on  our  jury-panels,  not  much 
given  to  sentiment  and  with  a  decided  antipathy  to  homicide . 

The  result  is  that  our  criminal  trials  are  not  very  long. 
I  have  known  but  one  lasting  more  than  four  days,  most  do 
not  last  two,  none  before  me  has  lasted  for  more  than  a  day 
and  a  half. 

We  still  retain  the  requirement  that  the  jury  must  be 
unanimous  in  criminal  matters.  Why  we  should  not  be  satis- 
fied with  the  verdict  of  ten  as  we  are  in  civil  matters  but 
insist  on  a  verdict  of  the  whole  twelve,  I  cannot  say.  In  civil 
matters  it  is  the  Province,  in  criminal,  the  Dominion  which 
prescribes  the  practice.  It  may  be  that  Ontario  has  made  an 
advanced  step  ahead  of  the  Dominion,  or  it  may  be  that  the 
determination  of  the  Dominion  stare  super  vias  antiquas  is 
wise  conservatism. 

Our  Ontario  system  of  requiring  only  ten  jurors  was  in- 
troduced to  prevent  the  disagreement  of  a  jury  by  the  un- 
reasonable conduct  of  one  or  perhaps  two  jurors.  It  has 
now  been  in  force  for  about  twenty  years  (since  1895,  58 
Vic.  c.  16,  s.  1),  and  no  one  would  think  of  going  back  to 
the  old  system.  Most  of  the  inconvenience  that  might  other- 
wise result  from  disagreements  in  criminal  cases  is  obviated 
by  a  not  uncommon  practice  of  calling  a  new  jury  at  once  and 
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proceeding  forthwith  with  the  new  trial.  I  have  never  known 
this  to  fail  in  bringing  about  a  verdict.  No  such  disad- 
vantage has  arisen  from  the  present  practice  as  to  produce 
any  popular  demand  for  its  modification;  I  cannot  say  that 
there  is  any  body  of  judicial,  professional  or  popular  opinion 
looking  toward  a  change. 

It  does  not  seem  to  be  quite  settled  how  far  at  the  com- 
mon law  a  proceeding  in  the  nature  of  an  appeal  could  be 
taken  in  criminal  cases.  That  one  tried  for  his  life  should 
have  no  redress  when  the  judge  in  a  court  of  oyer  and  ter- 
miner made  a  mistake  or  where  the  verdict  was  clearly 
against  the  evidence,  while  in  a  case  involving  a  few  shillings 
he  might  take  the  opinion  of  the  full  court  and  perhaps  of  the 
highest  court  in  the  land,  was  undoubtedly  anomalous. 

For  a  time  we  had  in  Canada  the  convenient  practice  of  the 
trial  judge  reserving  a  case  for  the  opinion  of  a  Court  in 
Banc  upon  matters  of  law  arising  during  a  trial.  This  had, 
however,  the  disadvantage  that  there  was  no  means  of  com- 
pelling the  judge  to  reserve  a  case,  and  while  I  never  knew  a 
judge  to  refuse  to  state  a  case  when  desired  to  do  so,  there  was 
always  danger  of  injustice  being  done.  Our  present  system  is 
for  the  judge  to  state  a  case  on  any  question  of  law  either  on 
request  of  crown  or  defense  or  propria  moiu.  This  case  so 
stated  comes  at  once  before  an  Appellate  Division  of  five 
judges.  One  Appellate  Division  or  the  other  is  always  in 
session  and  consequently  there  is  no  delay;  and  a  ven*-  few 
days  will  suffice  to  have  the  matter  heard  and  disposed  of. 
(The  Chief  Justice  of  the  State  across  the  Lake  from  Ontario 
is  reported  to  have  declined  to  sit  to  hear  the  Becker  case 
because  the  decision  might  not  be  ready  before  his  term  ex- 
pired, some  months  later.  This  would  be  impossible  under 
our  system.) 

If  the  trial  judge  refuses  to  state  a  case,  an  application 
may  be  made  to  the  Appellate  Division  to  compel  him  to  do 
so.  If  the  Appellate  Division  think  a  case  should  be  stated, 
sometimes  the  application  is  treated  as  the  case  which  should 
have  been  stated  and  judgment  given  accordingly — this  was 
done  in  a  murder  case  in  which  I  refused  to  state  a  case;  a 
new  trial  was  ordered.  Or  an  order  is  made  for  a  case  and 
the  trial  judge  states  a  case  which  is  argued  and  disposed  of 
without  delay.  The  case  may  be  amended  during  argument; 
the  prisoner  is  not  present  and  technicalities  are  ignored. 
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The  court  may  confirm  the  ruling,  order  a  new  trial,  pass  the 
proper  sentence,  direct  the  discharge  of  the  accused,  or  "make 
such  other  order  as  justice  requires."  No  conviction  can 
be  set  aside  for  improper  admission  or  rejection  of  evidence 
or  misdirection  or  other  thing  not  according  to  law  unless, 
in  the  opinion  of  the  court  some  substantial  wrong  or  mis- 
carriage has  thereby  been  occasioned  at  the  trial.  If  the 
wrong  or  miscarriage  affect  some  count  only  of  the  indict- 
ment, the  court  may  give  separate  directions  as  to  each 
count  and  pass  sentence  on  any  count  not  affected  which 
stands  good.  If  the  Appellate  Division  should  not  be  unan- 
imous, the  convicted  person  may  appeal  to  the  Supreme 
Court  of  Canada — a  very  rare  proceeding.  In  theory  also, 
any  subject  has  the  right  to  appeal  to  his  majesty  in  council 
— ^which  is  still  rarer,  and  indeed  negligible. 

The  trial  judge  may  also  give  leave  to  a  convicted  person 
to  apply  to  the  appellate  division  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 
I  know  of  but  one  instance  of  the  kind,  and  that  unsuccessful. 

We  have  known  no  more  formahty,  technicality  or  "frills" 
in  criminal  appeals  than  in  any  other;  they  are  disposed  of 
with  speed  and  on  the  same  principles  and  footing  as  civil 
appeals. 

It  may  be  of  interest  to  know  that  the  option  given  to  an 
accused,  in  most  instances,  of  trial  by  a  judge  without  a  jury 
is  very  commonly  taken  advantage  of.  In  Toronto,  in  1913, 
there  were  nine  criminal  cases  tried  in  the  supreme  court, 
118  in  the  sessions  and  371  in  the  county  judge's  criminal 
court.  It  has  been  estimated  that  two-thirds  of  the  cases 
triable  at  the  sessions  which  come  before  the  police  magistrate 
in  Toronto  are  tried  by  him;  and  a  large  percentage  of  those 
who  before  him  elect  a  jury  trial  change  their  mind  and  are 
tried  by  the  county  court  judge. 

In  our  civil  practice  we  are  trying  most  cases  without  a 
jury.  In  the  lowest  court,  the  division  court,  less  than  one- 
fifth  of  one  per  cent  are  so  tried.  This  may  be  due  in  part 
to  the  fact  that  in  this  court  any  litigant  desiring  a  jury 
must  deposit  in  court  the  probable  cost  (about  ten  dollars 
on  the  average),  this  expense  forms  part  of  his  judgment  if 
he  is  successful.  In  the  intermediate  court — the  county 
court — in  Toronto  in  1913  eighteen  per  cent  were  tried  by  a 
jury;  in  the  Supreme  Court  about  twenty-six  per  cent.     In 
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neither  of  these  courts  do  the  litigants  pay  for  the  jury. 
Year  by  year  we  are  trying  fewer  and  fewer  cases  with  a 
jury. 

It  requires  no  argument  to  convince  any  thinking  man  that 
the  two  quaUties  of  certainty  and  speed  are  of  much  greater 
value  than  severity  of  punishment  as  a  deterrent.  If  every 
lyncher  were  certain  to  get  ten  years  in  the  penitentiary 
and  that  within  a  year  of  his  crime,  lynching  would  become 
most  unpopular;  it  would  almost  disappear.  We  have  never 
had  a  lynching,  and  our  mining  camps  never  produced  a 
Bret  Harte  hero.  A  reasonable  certainty  of  ten  years  im- 
prisonment beginning  within  one  year  of  the  offense  would 
be  more  deterrent  than  a  reasonable  certainty  of  twenty  years 
beginning  five  years  after  the  offense,  and  either  much  more 
effective  than  a  mere  chance  of  hanging.  Is  not  any  system 
vicious  which  lends  itself  to  delay?  And  is  not  a  speedy 
system  vastly  preferable  to  one  in  all  other  respects  equal, 
but  dilatory?  With  us,  as  I  told  your  Illinois  brethren  the 
other  day,  "we  think  in  the  Dominion,  if  a  Canadian  mur- 
derer is  not  hanged  within  a  year  of  his  crime,  he  is  justified 
in  complaining  of  being  deprived  of  his  just  rights,  given 
him  by  Magna  Charta" — Nulli  *  *  *  differemus  rectum 
aut  justitiam. 

And  why  should  one  accused  of  crime  be  set  free  because  a 
lawyer  has  made  a  blunder  in  putting  something  on  paper 
or  in  omitting  to  put  something  on  paper?  If  he  has  had 
full  notice  of  the  charge  against  him,  full  opportunity  of 
seeing  and  hearing  the  witnesses,  of  producing  witnesses  on 
his  o\Mi  behalf  and  giving  his  own  version  if  he  wished  to  do 
so,  then  if  the  case  is  satisfactorily  proved  against  him,  what 
more  should  he  have?  Why  should  a  trifling  error  in  form 
or  in  procedure,  not  affecting  the  merits  and  not  doing  any 
real  harm,  be  sufficient  to  enable  a  rascal  to  escape  just  pun- 
ishment? 

As  has  already  been  suggested,  most  of  the  rules  which  in 
some  jurisdictions  give  effect  to  trifling  defects  have  their 
origin  in  the  dark  times  of  the  law  when  death  was  the  pen- 
alty for  a  trifling  theft.  Humane  judges  in  favorem  vitae 
seized  every  means  and  availed  themselves  of  ever>'  loophole 
to  let  an  accused  escape  from  a  too  severe  punishment,  even 
if  that  involved  letting  him  escape  from  all  punishment. 
Can  there  be  any  good  reason  why  such  a  course  should  be 
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followed  now  when  the  law  is  humane  and  the  punishment  is 
made  to  fit  the  crime? 

Notwithstanding  all  due  care  and  desire  to  do  the  right, 
the  courts  must  admit  that  they  are  not  perfect — the  com- 
mon failings  of  humanity  are  not  at  once  put  to  flight  on 
receipt  of  a  patent.  Circumstances  may  come  to  light  which 
show  that  a  fair  trial  has  not  been  had.  In  our  system  the 
Minister  of  Justice  is  given  the  power  to  direct  a  new  trial. 
This  has  been  done  at  least  once  upon  the  discovery  of  new 
evidence.  Or  although  the  convict  has  such  a  degree  of 
mental  soundness  as  to  come  within  the  law,  he  may  be  so 
insane  that  it  would  be  unwise  to  punish  him  by  death.  The 
Minister  of  Justice  may  (and  where  there  is  any  ground  to 
think  there  may  be  insanity,  almost  invariably  does)  cause 
him  to  be  examined,  and  if  he  is  really  insane  may  recom- 
mend commutation,  including  imprisonment  in  the  Crim- 
inal Lunatic  Asylum. 

During  the  French  Revolution  the  power  to  commute  pun- 
ishment duly  directed  by  the  court  was  taken  away  from  the 
authorities.  One  very  celebrated  and  very  horrible  case  oc- 
curred in  which  the  condemned  was  certainly  innocent  and 
yet  he  must  suffer  because  no  one  could  interfere  with  the 
sentence  of  the  court.  That  instance  was  enough  (even  if 
such  an  example  had  been  needed)  to  show  the  necessity  of 
vesting  in  some  authority  the  power  to  commute  punishment. 
This  power  is  given  to  some  one  in  every  civilized  state,  gen- 
erally to  the  executive  head. 

In  our  system,  the  judge  before  whom  a  criminal  trial  is 
had,  must,  if  the  sentence  of  death  is  imposed,  send  forth- 
with to  the  secretary  of  state  a  report  of  the  case.  He  sends 
a  transcript  of  the  shorthand  notes  of  the  trial,  with  such 
other  material  as  may  be  necessary.  This  goes  to  the  Min- 
ister of  Justice  whose  duty  it  is  to  examine  the  proceedings 
and  to  advise  commutation  or  otherwise.  In  any  other  case 
the  judge  may  report  if  he  sees  fit,  and  in  any  case  he  may 
make  recommendations  to  the  Minister.  So,  too,  in  the  case 
of  any  one  under  sentence,  however  light  or  severe,  the  Min- 
ister may,  and  upon  request  always  does,  make  inquiry  into 
the  case,  obtaining  a  report  from  the  trial  judge,  etc.  Our 
Minister  of  Justice,  it  will  be  seen,  has  the  functions  of  the 
Home  Secretary  in  London. 
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I  do  not  think  it  well  to  say  anything  of  the  substantive 
law. 

If  I  were  to  be  asked  to  give  the  salient  points  of  difference 
of  our  practice  and  that  of  the  ordinary  state  of  the  Union, 
I  would  say: 

1 — The  abolition  of  the  old  and  useless  distinction  be- 
tween felony  and  misdemeanor. 

2 — The  privilege  given  an  accused  (except  in  the  case  of  a 
very  few  crimes)  of  being  tried  without  a  jur^^  by  a  judge. 

3 — The  abolition  of  all  technicality  in  indictments  and  in 
all  other  proceedings,  and  generally  the  minimizing  of  form. 

4 — The  speed  with  which  a  jur^^  is  had,  a  trial  held,  an 
appeal  disposed  of,  and  punishment  begun. 

Every  state  must  choose  for  itself  what  it  prefers.  We 
have  made  our  choice,  and  find  it  answers  our  conditions.  I 
do  not  presume  to  advise  any  other  people,  but  may  be  al- 
lowed to  say  to  you  what  I  said  to  another  gathering  of 
lawyers  a  few  weeks  ago.  After  speaking  of  the  former  con- 
dition of  criminal  law  in  England,  I  continued : — 

"Accordingly,  the  prosecution  of  an  alleged  offender  be- 
came a  kind  of  sport.  The  prisoner  had  so  much  of  a  start; 
so  many  proceedings  were  forbidden  to  his  pursuers;  he 
might  double  and  dodge  and  in  the  end,  in  spite  of  facts 
wholly  proved,  might  escape.  It  was  a  kind  of  glorified  fox 
hunt,  the  quarr^'^  having  a  much  greater  chance  than  a  fox. 

"This  was  about  the  condition  of  the  law  in  England  when 
the  United  States  branched  off  and  when  Upper  Canada  was 
given  legislative  independence.  Both  took  the  law  with 
them.  The  rights  of  the  accused,  the  protection  of  the  ac- 
cused, gave  the  watchword;  and  some  courts  have  not  for- 
gotten it  yet.  In  not  a  few  courts  the  prisoner  has  so  many 
and  so  sacred  rights  that  no  one  else  has  any,  the  state  in- 
cluded. Instead  of  its  being  a  solemn  inquiry  by  the  state 
into  a  crime  alleged  to  have  been  committed  against  it,  a 
criminal  trial  is  apt  to  degenerate  into  a  game,  a  play,  a 
spectacle  for  the  curious,  a  subject  for  lurid  newspaper 
writing.  The  provision  made  by  the  state  for  its  own  pro- 
tection that  no  one  shall  be  punished  until  convicted  by  a 
competent  court  is  made  a  cloak  to  shelter  those  who  have 
undoubtedly  committed  crime;  the  pettiest  of  all  petty 
technicalities  are  invoked  as  though  they  were  the  most 
profound  of  principles,  on  the  violation  of  which  the  heavens 
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should  fall.  Time  seems  not  to  be  considered  of  importance 
in  many  jurisdictions;  and  in  one,  the  members  of  the  Bar 
say  openly  that  a  conviction  for  murder  is  but  the  begin- 
ning of  the  criminal  trial. 

"Solemnity  and  formality  in  a  criminal  trial  have  great  in- 
fluence upon  the  criminal  classes.  Severe  punishment  has 
not  at  all  the  same  deterrent  effect  as  certain  and  speedy 
punishment.  Many  a  degenerate  or  wilfully  wicked  person 
would  be  willing  to  be  made  the  central  feature  of  an  eight 
days'  or  eight  weeks'  show  with  a  good  chance  of  evading 
punishment.  Is  all  this  good  for  the  state?  *  *  *  if  the 
people  really  want  that  sort  of  thing  they  must  have  it; 
but  do  the  people  really  want  it?  Of  course  the  criminal 
classes,  the  potential  criminal,  the  lawyer  who  is  paid  by  the 
length  of  time  he  can  make  a  case  last,  or  who  seeks  glory 
from  technical  ingenuity  or  florid  rhetoric,  the  yellow  and 
near  yellow  journal  and  its  readers,  all  are  in  favor  of  it. 
But  the  man  who  has  to  pay  for  it,  the  sober  minded  citizen 
who  takes  an  interest  and  a  pride  in  his  country,  who  is 
jealous  of  her  honor  and  reputation — what  of  him?  And  is 
he  not  to  be  considered? 

"If  a  criminal  trial  is  a  game,  well  and  good.  The  fox 
hunter  who  was  expostulated  with  on  the  cruelty  of  his  sport 
said,  'The  men  like  it,  the  horses  like  it,  and  nobody  can  be 
certain  that  the  fox  does  not  like  it.'  But  even  fox  hunters 
pay  for  their  game  out  of  their  own  pocket,  and  if  a  fox  does 
get  away  now  and  then,  there  is  no  great  harm.  We  in 
Canada  are  too  poor  to  be  willing  to  pay  for  such  a  sport, 
too  busy  to  be  willing  to  waste  weeks  on  an  investigation  for 
which  days  or  even  hours  are  ample.  *  *  *  When  a  trial 
is  set,  we  insist  on  it  being  proceeded  with,  with  due  diligence 
and  reasonable  speed." 

When  the  people  want  a  criminal  trial  to  take  the  place 
of  a  free  theatrical  performance,  they  will  prefer  one  method. 
When  they  want  it  to  be  a  serious  and  dignified  investigation 
by  the  state  into  an  alleged  offense  against  the  state^ — the 
people — they  may  prefer  another.  Every  country  has  the. 
law  it  deserves. 
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Aiiatriiiists  tt'll  iifs  that  in  <nir  Ixxlies  arc  many  remains  of 
organs  which  wore  henefieial  in  the  earlier  stages  tlirongh 
which  onr  race  has  come,  but  are  now  uol  only  useless  but 
actually  harmful  or  dangerous.  If  it  were  Nature's  way  to 
create  a  species  uno  fJatu,  and  if  she  were  to  plan  mankind 
anew,  there  are  many  things  whicli  she  would  omit,  many  im- 
provements she  w(mld  make;  apjx'iidicitis  would  be  unkno\vn, 
and   the  supra-renal   capsules  would   do  their  work  better. 

But  that  is  not  the  method  of  Xature  (perhaps  you  will 
prefer  to  say,  of  God)  ;  everywhere  in  ])lant  and  animal  life 
we  find  sunnvals,  relics,  remains;  and  it  is  well  if  ther<e  are 
only  interesting  but  harmless,  and  in»t  full  of  peril  to  the 
organism  as  well. 

So,  too,  in  the  institutions  of  civilized  nations  there  are 
everywhere  survivals  from  an  earlier  stage — the  noble  fam- 
ilies of  Eurojie,  who  have  a  different  kind  of  blood  from 
ordinary  humanity— and  l)oast  of  dcr  Gehuvtsadel,  which  no 
one  can  acquire,  however  able,  brave  and  successful  in  life — 
the  created  nobility  of  Britain,  consisting  largely  of  success- 
ful lawyers  and  brewers— the  orders  of  Knighthood  and  Com- 
panionship which  find  their  way  even  beyond  the  seven  seas. 
If  the  Ignited  States  escapes  these  distinctions,  its  people 
more  than  make  up  for  it  in  dubbing  aldermen  and  their 
like  "Honorable,"  in  the  never  failing  crop  of  Colonels  and 
in  the  gorgeous  array  of  dignitaries  of  the  secret  societies, 
from  the  Supreme  Potentate  of  the  Xobles  of  the  Mystic 
Shrine  to  the  Tyler  of  the  Subordinate  Lodge  of  the  Royal 
and  Select  Sons  of  Ham. 

It  was  r.'uce  necessary  that  a  strong  and  wise  man  should 
load  the  army  and  direct  tlie  policy  of  the  clan ;  it  was  to  be 
expected  that  the  children  of  such  a  man  Avould  lie  more  com- 
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pcteut  than  those  «>1  less  illustrious  birth;  aud  so  noble 
families  were  ol'  use.  But  no  one  would  now,  however  high 
a  Torv  he  niiiiht  l>e,  say  that  '^'the  son  of  his  father"  is  by 
birth  a  legislator  to  be  desired;  and  the  House  of  Lords  has 
lasted  thus  long:  only  from  being  constantly  recruitetl  from 
the  other  classes  by  the  inclusion  of  able  and  successful  com- 
moners. 

Because  jKculiar  circumstances — -})erha]is  the  small  size 
ef  the  Cha])ter  House  at  Westminster — brought  about  two 
Houses  of  Parliament  in  England,  the  United  States,  the 
Dominion  of  Canada,  all  the  States  of  the  Union,  and  two  of 
the  nine  i)rovinces  ()f  the  Dominion  have  two  Houses  in  their 
I^egislatnre ;  and  it  is  hard  to  convince  some  Americans  and 
a  few  Canadians  that  this  is  not  the  ideal  state  of  things. 
We  in  Ontario  have  got  along  for  nearly  fifty  years  without 
feeling  the  need  of  an  Upper  Honse ;  but  then,  of  course, 
we  are  Radicals.  Whether  if  any  one  were  set  to  it  to  frame 
a  constitution  for  a  people  who  never  have  had  one,  he  would 
erect  tw<»  houses  of  legislation  to  correct  each  other's  errors, 
each  one  must  decide  for  himself;  we  in  Ontario  want  none 
of  it. 

Law,  which  is  the  direction  lai<l  down  by  the  community 
for  its  owTi  governance,  and  which  ex]>resses  the  very  genius 
of  the  ]K'oj)le,  c<ndd  not  be  exem])t  from  the  rule;  whether 
substantive  or  adjective,  it  must  ex  necessitate  smell  of  the 
past.  Xot  a  few  of  these  defects  in  the  law  which  are  most 
])ersistently  and  vehemently  complained  of,  are  due  to  the 
very  nature  of  the  law  itself,  and  are  the  remains  of  organs 
fonuerly  of  value  but  now  almost  if  not  quite  useless  aridj'it 
may  be,  harmful ;  these  the  ]>eople  in  their  corporate  capacity 
have  not  seen  fit  to  remove,  or  the  courts,  through  their  in- 
stinctive con<servatism,  have  not  yet  seen  fit  to  abolish  by  the 
exercise  of  inherent  or  donative  jx)wer. 

Not  only  are  the  courts  conservative,  but  the  common  peo- 
])le  have  in  all  matters  connected  with  the  courts  the  same 
tendency — what  they  have  l)een  accustojued  to  is  prima  facie 
right,  an  innovation  must  prove  and  justify  itself. 

The  legislator  must  always  bear  in  mind  the  inertia  of  the 
mass  of  the  community;  the  laissez  faire  method,  the  ''Cannot 
it  be  let  alone  V'  of  Lord  ^[ellKmnie,  is  the  easiest  and  most 
likely  to  cause  ])ublic  discontent.  Qniefa  iron  morera  is  a 
maxim  dear  to  cautious  minds ;  and  unless  there  is  a  real 
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p<)l)iilar  (Icniaiul  or  urgent  jHTsistenec  of  ardent  reformers  it 
i.^  apt  to  Ix^  tlic  governing  i)rinci])le  of  those  in  authority. 

It  must  never  Ix'  forgotten  that  in  our  systom  of  goveni- 
iiK'Ut,  legislation  is  not  only  by  the  p<'ople,  but  for  the  people, 
iiml  no  government  ean  go  far  in  advance  of  public  senti- 
ment. In  the  administration  of  law,  it  is  a  favorite  saying  of 
mine  that  it  is  almost  as  valuable  that  the  litigants  and  the 
l)ublie  generally  believe^  that  fair  ])lay  has  been  given  and 
justice  has  been  done  as  that  the  decisions  are  sound  in  law. 
And  I  am  the  more  and  more  convinced  that  the  true  func- 
tion of  a  court  is  not  ix^rformed  when  the  decisions  are  abso- 
lutely right  according  to  law  unless  at  the  same  time  the 
)>ublic  at  large  believes  in  the  I'ighteousness  of  the  decisions. 

Jt  nevertheless  may  not  be  without  value  to  consider  what 
criminal  law  and  procedure  would  be  if  one  were  at  liberty 
to  disregard  established  usages  and  reverence  for  the  ])ast. 
If  I  do  that  mainly  by  considering  the  law  and  practice 
with  which  I  am  most  familiar,  it  will  be  but  natural  and  no 
harm  will  be  done. 

^lost  crimes  have  two  distinct  elements,  a  wrong  to  an 
individual  and  a  wrfnig  to  the  state  but  this  view  is  not  an- 
tique but  coinjjaratively  late.  In  ]>rimeval  times  the  tres- 
j)asser  wronged  some  individual — for  the  idea  of  the  state 
had  not  been  develo])ed,  though  we  can  see  it  ever  and  anon 
pee})ing  through  the  adumbration.  The  wronged  must  vindi- 
cate his  wrong  by  his  own  hand,  and  if  he  was  the  weaker 
he  was  hel])less.  When  the  court  was  instituted  to  decide 
rights  the  person  injured  must  come  into  court  and  com- 
plain, and  even  then  in  many  cases  he  must  be  i)re])ared  to 
rely  upon  himself,  for  the  wrongdoer  .might  insist  upon  the 
right  to  justify  his  conduct  by  sword  or  club.  When  trial 
by  battle  became  obsolete,  the  necessity  did  not  cease  f(U'  the 
injured  himself  to  take  all  the  labor  and  risk  of  a  lawsuit  to 
obtain  his  rights.  And  no  English  speaking  ])eople  has  ever 
yet  devised  any  method  of  giving  every  man  his  due,  suinn 
cuiqvye  trihuere,  without  forcing  him  to  be  himself  a  litigant. 
Some  day,  some  oue  may  destroy  that  a])])endix  vermiformis. 

It  would  answer  no  good  ])ur])ose  to  trace  the  stei)s  where- 
by the  King's  CouTt  took  cognizance  of  crime;  but  it  is  not 
unworthy  of  notice  that  except  in  oflFenses  against  the  state, 
criminal  prosecutions  were  long  left  entirely  in  the  hands  of 
])rivate  prosecutors.    Saying  nothing  of  the  present  practice  in 
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England,  crown  prosecutions,  i.  e.,  prosecutions  for  crimes, 
aire  on  this  continent  (speaking  generally)  in  the  hamls  of 
public  officers  appointed  for  that  purpose,  and  at  least  theo- 
retically, the  ])erson  who  may  have  been  injured  by  a  trespass 
which  is  also  a  crime  has  no  say  in  the  criminal  proceeding. 
This  is  as  it  shoidd  be.  A  crime  is  an  offense  against  the 
]>cople  at  large,  and  the  i)eople  at  large,  the  state,  the  crown, 
should  conduct  all  prosecutions  for  such  offenses. 

In  Ontario  there  are  two  kinds  of  crime  which  the  injured 
l>erson  must  himself  prosecute  (viz.,  criminal  lilxd  and  nui- 
sance), although  he  is  alloAved  to  use  the  name  of  the  croA^ni 
in  such  prosecution.  This  is  an  anomaly  and  should  lie 
changed.  There  is  no  more  reason  why  a  person  should  lie 
forced  to  prosecute  one  who  has  stolen  his  character  than  one 
who  has  stolen  his  cow.  Some  public  spirited  attorney  gen- 
eral will  one  day  use  the  knife  here. 

While  it  was  admitted  that  a  crime  might  Ix*  a  civil  tres- 
pass, it  was  for  some  time  considered — indefinitely  indeed 
and  without  exju'css  decision — tiiat  the  trespass  Avas  merged 
in  the  crime  and  gave  no  cause  of  action.  This  has  long 
ceased  to  be  law.  if  it  ever  was  law. 

But  another  legal  proposition  was  advanced  which  has  a 
little  vitality  still  in  some  jurisdictions.  Under  the  English 
system  of  jirivatc  prosecution  it  is  obvious  that  there  wei*e 
many  temptations  to  omit  to  prosecute  where  no  benefit  except 
that  afforded  by  revenge  for  injury  Avould  accrue  to  the 
injured.  It  was  upon  this  consideration  that  the  theory 
was  based  that  no  action  woidd  lie  until  the  injured  had 
prosecuted  the  wrongdoer  criminally.  It  is  morc  than  likeh' 
that  the  King's  Coui'ts  desired  prosecutions  for  more  mer- 
cenary and  less  laudable  reasons  than  public  justice ;  but  the 
theory  just  sjK>ken  of  answered  well  enough. 

Such  considerations  never  shoidd  have  any  part  in  coun- 
tries in  Avhich  criminal  law  is  administered  by  a  public 
officer;  and  in  any  case  it  is  gross  hardshij)  on  the  individual 
to  deprive  him  of  redress  until  he  had  given  time  and  money 
to  do  for  the  state  what  the  state  should  do  -for  itself. 

In  at  least  one  state  in  the  Union  the  common  law  rule 
still  subsists,  contrary,  as  I  venture  to  think,  to  the  true 
principles  of  democracy. 

For  reasons  more  or  less  cogent,  more  or  less  satisfactory, 
no  civilized  state  attempts  to  ])unish  every  instance  of  wrong- 
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doinji'.  Some  classes  nvo  left  in  foro  ronsclcniiac,  the-  liar  can 
Ho  with  iinpunity  so  loiio;  as  his  lie  is  a  lie  sitnpliciier,  aud 
dors  not  c-onie  witliin  the  class  of  forbidden  lie.  Thraso's 
tril)e  is  not  yer  extinct,  but  continues  s])reading'  itself  like  a 
jxreen  bay  tree,  and  !»arniinrs  niernuiid  and  .I(»yce  Ileth  have 
numerous  successors. 

So  long  as  the  state  contents  itself  with  punishing  certain 
classes  of  NS'i-ongdoing  only,  the  people  are  entitle<l  to  know 
exactly  what  is  forbidden.  If  there  were  no  direction  in  the 
law  other  than  the  famous  Ifonoste  rircrc,  aJicnum  uon  lae- 
dere,  suuni  cukjue  tribiiere,  there  would  Ix;  no  need  of  any- 
thing but  an  enlightened  conscience  to  enable  every  one  to 
know  when  an  act  was  unlawful.  But  that  rule  never  was  law 
in  the  true  sense  or  anything  else  than  a  glittering  generality. 

For  long  the  judges  in  fact  made  while  pretending  to  de- 
clare the  law:  "est  judicis  non  dare  sed  dtcere  legem"  was 
not  even  approximately  true  till  cniu]iaratively  late  in  our 
jurisprudence.  The  English  judges  declaring  the  common 
law  to  be  the  perfection  of  human  reason,  proceeded  to  apply 
their  reason  to  the  case  before  them,  and  what  they  found 
in  their  reason  they  declared  to  be  law.  The  result  was  as 
was  to  be  expected ;  the  rulings  as  to  crime  at  the  common 
law  were  anomalous  and  in  many  cases  absurd:  a  thief  of 
twenty  shillings  might  be  hanged,  a  swindler  of  twenty 
pounds  go  scot  free.  The  horrors  of  the  state  trials  are  in  no 
small  measure  due  to  common  law  notions  of  crime.  Legis- 
lation was  necessary,  and  it  must  be  said  it  was  unsparingly 
resorted  to;  scores  of  acts  were  ]>assed,  and  offenses  manu- 
factured almost  without  limit.  The  curious  antipathy  of 
English  legislators  and  lawyers  to  codification  was  manifest 
in  this  field  as  elsewhere ;  and  it  was  but  the  other  day  that 
even  partial  codification  was  resorted  to. 

In  Canada  Ixifore  1759-1760,  the  French  law  was  in  force, 
criminal  as  well  as  civil.  At  the  conquest,  the  British  gov- 
ernors introduced  the  English  criminal  law  as  well  as  they 
could ;  and  this  was  confirmed  by  the  Royal  Proclamation  of 
1703,  when  Canada  was  ceded  to  Britain.  The  English 
criminal  law  was  brutal  and  bloody  enough  in  all  conscience, 
but  the  French  was  worse,  having  such  choice  proceedings 
as  letires  de  cachet,  the  rack,  breaking  at  the  wdie<'l  and  the 
like.  The  French-Canadians  made  no  complaint  against  the 
English  criminal  law,  although  they  decidedly  objected  to 
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the  English  civil  law;  this  tlishx-ated  their  old  enstoms,  and 
they  were  never  tired  of  expressing;  their  wonder  that  intelli- 
gent people  like  the  English  slionld  think  their  proj^erty 
safer  in  the  determination  of  tailors  and  shoemakers  than  in 
that  of  their  jndges;  a  wonder  which  is  still  very  wide- 
spread among  civilized  nations. 

When  the  complaints  of  the  Erenoh  Canadians  were  heark- 
ened to  l>v  the  home  anthoritics,  and  legislation  passed  to 
change  the  law  to  snit  them,  the  Quebec  Act  of  1774  re-intro- 
dnced  the  old  civil  law  bnt  retained  the  English  criminal  law. 

At  that  time  there  were  very  few  settlers  or  inhabitants  in 
what  afterwards  lxH»ame  U]>per  Canada ;  but  after  the  peace 
of  1783,  when  the  indej^endence  of  the  United  States  was 
acknowledged,  many  loyal  subjects  of  the  British  Crown 
gave  up  home  and  country  that  they  might  ket^p  their  faith, 
the  oath  of  allegiance  which  they  had  taken  and  the  flag  which 
had  covered  them  at  birth  and  through  life.  These  cavaliers 
of  the  new  Revoluticm  made  their  way  in  great  numbers  to 
the  north,  crossed  the  international  rivers  Detroit,  Xiagara 
St.  Lawrence,  and  people<l  the  wilderness,  "but  then  'twas 
British  wilderness.''  They  were  English-s})eaking,  born  un- 
der the  common  law,  and  were  intolerant  of  any  other;  nol- 
uerunf  Angliac  leges  midare  as  were  the  barons  centuries 
before.  ^lany  representations  were  made  to  the  advisers  of 
the  King;  the  French  Canadians  would  have  none  of  the  com- 
mon law,  the  English  Canadian  none  but  the  common  law. 

The  gordian  knot  was  cut  by  forming  two  provinces  and 
allowing  a  legislature  in  each  to  make  such  laws  as  w«re 
thought  suitable  to  its  own  province.  The  Constitutional  act 
of  1791,  31  Geo.  Ill,  c.  31,  made  two  provinces,  Upper  and 
Lower  Canada,  which  lasted  for  fifty  years. 

Xo  immediate  change  was  made  by  either  province  in  the 
criminal  law,  bnt  Up]>er  Canada  by  the  very  first  act  of  its 
first  ]>arliament  introduced  the  common  law  of  England  in 
civil  matters.  From  that  time  until  the  Union  in  1841,  the 
two  provinces  from  time  to  time  amended  the  criminal  law. 
Speaking  generally,  these  amendments  followed  pari  passu 
the  amendments  of  the  criminal  law  in  England.  The  two 
])rovinces  were  again  made  one  in  1841  by  the  Union  Act  of 
Juh'  23,  1840,  3  and  4  Vict.  c.  35 ;  and  thereafter  the  amend- 
ments to  the  criminal  law  were  applicable  to  both. 
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The  Provinces  of  Xova  Scotia  and  Xoav  Brunswick  had 
also  their  own  criminal  law  much  the  same  as  that  of  Eng- 
land, so  that  when  in  1867  these  provinces  were  combined 
with  Canada  to  form  the  new  Dominion  of  Canada,  the  Avhole 
dominion  had  practically  the  same  criminal  law.  The  Brit- 
ish North  America  Act  gave  the  subject  of  criminal  law  and 
procedure  to  the  dominion,  while  the  constitution  of  the 
courts  was  allotted  to  the  separate  provinces.  Prince  Ed- 
ward Island  and  British  Columbia  afterwards  joined  the 
Dominion,  bringing  in  their  own  criminal  law  nearly  iden- 
tical with  the  law  of  the  original  provinces.  Manitoba,  Sas- 
katchewan and  Alberta  are  new  provinces,  created  by  the 
Dominion,  and  the  Yukon  Territory  has  also  been  organ- 
ized— these  nine  provinces  and  the  Territory  comprising  all 
the  fully  organized  portions  of  the  Dominion. 

After  confederation  there  were  partial  codifications  from 
time  to  time  following  rather  closely  the  like  legislation  in 
the  Mother  Country;  but  there  continued  to  be  many  refer- 
ences to  and  much  consideration  of  the  common  law.  At 
length,  in  1892,  a  complete  codification  was  made  of  criminal 
law  and  practice ;  members  on  both  sides  of  the  House  united 
in  a  careful  examination  of  precedents,  and  in  consideration 
of  judicial  opinions  and  of  the  needs  of  the  country ;  and 
their  joint  efforts  resulted  in  the  criminal  code  of  1892,  55- 
56  Vict.  c.  29,  which  came  into  force  July  1,  1893,  and  made 
the  criminal  law  substantially  the  same  throughout  the  Do- 
minion. Sir  John  S.  D.  Thompson,  Minister  of  Justice  and 
shortly  after  Prime  Minister  of  the  Dominion,  deserves  most 
of  the  credit  of  this  legislation;  he  had  been  a  justice  of  the 
supreme  court  of  Xova  Scotia  and  understood  the  value  as 
well  as  the  practical  necessity  of  such  an  act. 

The  code,  which  is  substantially  unaltered,  although  it  has 
been  amended  from  time  to  time,  defines  in  simple  language 
each  of  the  crimes  known  to  the  law.  When  technical  terms 
are  used,  they  are  defined ;  the  elements  of  each  offense  are 
set  out  so  that  "he  who  runs  may  read,"  and  no  one  can  have 
the  excuse  that  he  could  not  understand  the  meaning  of  par- 
liament. All  technical  distinctions  are  wiped  out,  there  are 
no  felonies  and  misdemeanors,  but  only  offenses;  justifiable 
and  excusable  homicide  are  the  same;  every  kind  of  stealing 
is  theft,  whether  it  would  be  larceny  at  the  common  law  or 
not,  etc.,  etc. 
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All  this  grieved  the  heart  of  the  criminal  lawyer ;  his  mys- 
tery was  not  only  in  danger,  it  was  revealed  to  the  nniniated ; 
but  judges  are  grateful  and  the  administration  of  justice  is 
quickened  and  cheapened  and  the  change  has  proved  wholly 
satisfactory.  Of  course,  as  was  to  be  expected,  there  is  al- 
ready a  body  of  decision  and  there  must  be  still  more.  In 
our  highly  metaphorical  language  it  is  impossible  to  make 
any  statement  (except  of  the  simplest  kind)  which  is  unam- 
biguous, into  which  ingenuity  cannot  read  two  meanings — 
it  is  even  said  that  two  and  two  do  not  always  make  four  but 
sometimes  twenty-two.  So,  too,  imperfections  have  been 
found  and  more  will  be  found  which  must  be  corrected  by 
legislation.     Xothing  is  perfect,  humanum  est  errare. 

I  shall  not  extract  the  definition  of  the  several  crimes: 
they  are  much  as  those  given  in  Bishop  or  Russell. 

What  will  perhaps  be  of  most  interest  to  an  American  law- 
yer is  the  method  of  prosecution.  All  offenses  are  divided 
into  indictable  offenses  and  those  non-indictable,  i^on-indict- 
able  offenses  are  prosecuted  before  one  or  more  justices  of 
the  peace,  the  code  prescribing  with  care  the  number. 

Personally,  I  have  always  thought  that  the  practice  of 
trying  before  justices  of  the  peace  is  a  blot  on  our  system ;  it 
is  of  course  historical.  Whatever  may  ha'^'e  been  the  conserv- 
ators of  the  peace  at  the  common  law,  our  system  of  justices 
of  the  peace  derives  from  the  statute  of  1  Edw.  Ill,  from 
and  after  which  all  justices  of  the  peace  received  their  com- 
mission from  the  King.  They  constituted  the  Court  of  Quar- 
ter Sessions  and  were  given  certain  powers  out  of  sessions. 
The  office  was  introduced  into  Canada  with  the  English 
criminal  law,  and  justices  of  the  peace  have  been  known  in 
Upper  Canada  before  it  became  Upper  Canada,  and  still 
continue.  ^K^ot  being  judges,  they  are  appointed  by  the  pro- 
vincial government;  they  have  no  civil  jurisdiction  and  their 
criminal  jurisdiction  is  strictly  limited  by  statute.  They  are 
almost  always  laymen,  but  are  saved  from  very  gross  error 
by  their  right  of  consulting  the  county  crown  attorney,  a  pro- 
vincial officer  appointed  for  each  county  to  direct  the  admin- 
istration of  criminal  justice. 

There  are  in  many  counties,  and  in  all  cities  and  in  towns 
of  over  5,000  inhabitants,  ]X)lice  magistrates,  generally  sal- 
aried officers,  appointed  by  the  province.     These  are  almost 
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always  barristers  and,  Imvinc,-  tho  powers  of  two  justices  of 
the  peace,  they  do  most  of  tlie  inferior  jndicial  work. 

It  may  seem  anomalous  that  while  a  civil  action  however 
small  must  be  tried  by  a  judge  who  has  been  appointed  by 
the  Dominion  and  who  must  when  api:)ointed  have  been  a  bar- 
rister of  at  least  seven  years'  standing,  very  grave  criminal 
charges  involving  heavy  fines  and  terms  of  imprisonment 
may  be  tried  by  a  layman  who  perhaps  has  had  no  training 
in  law.  But  we  Canadians  are  a  practical  people,  we  care 
not  a  straw  for  consistency,  and  if  an  institution  works  well 
we  are  apt  to  retain  it.  whatever  strict  logic  would  say. 

To  speak  now  of  the  practice.  One  is  accused  of  a  crime ;  an 
information  is  laid  against  him  before  a  justice  of  the  peace, 
a  summons  (or  if  necessary  a  warrant)  is  issued,  and  he  is 
brought  before  the  justice.  It  may  be  an  offense  which  one 
justice  may  try;  if  so,  he  tries  it  forthwith  or  on  some  day 
arranged  ;  or  it  may  be  an  offense  which  requires  two  justices ; 
if  so,  he  sends  for  another  magistrate  unless  he  has  himself 
the  power  of  two  justices  of  the  peace;  it  may  be  an  indict- 
able offense;  the  justice  proceeds  to  hear  all  the  evidence 
against  and  for  the  accused,  and  if  a  prima  facie  case  is 
made  out,  he  commits  for  trial. 

The  two  jury  courts  with  criminal  jurisdiction  are  the 
Supreme  Court  of  Ontario  and  the  Court  of  General  Ses- 
sions of  the  Peace,  successors  respectively  of  the  .Court  of 
King's  Bench  and  the  Court  of  Quarter  Sessions.  There  are 
a  few  kinds  of  crime  which  are  cognizable  only  in  the  Su- 
preme Court,  such  as  murder,  treason,  sedition,  piracy,  judi- 
cial corruption,  etc.,  etc.,  but  all  others  may  be  tried  at  either 
the  Sessions  or  the  Assizes  (as  the  sittings  of  the  Supreme 
Court  is  generally  called),  and  it  is  the  tendency  to  try  all  in 
the  Sessions  which  can  be  tried  there. 

There  are  not  a  few  cases  in  which  an  accused,  if  he  is 
brought  before  a  police  magistrate,  can  elect  to  be  tried  by  the 
police  magistrate  at  once.  Some  can  be  so  tried  without  his 
consent.  If  a  person  is  brought  before  a  police  magistrate 
charged  with  an  offense  for  which  he  might  be  tried  at  the 
Sessions,  the  offense  not  being  one  for  which  he  may  be  tried 
without  his  consent,  the  magistrate  states  to  him  the  substance 
of  the  charge  and  asks  if  he  consents  to  be  tried  by  the  magis- 
trate or  desires  that  the  case  be  sent  for  trial  by  a  jury — men- 
tioning the  date  at  which  probably  the  case  would  come  up. 
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If  the  accused  consents  to  trial  by  the  magistrate,  he  is  tried 
accordingly  without  delay.  A  great  majority  of  the  cases  are 
tried  by  the  police  magistrate  in  this  way,  and  not  trivial 
oifenses,  either — some  are  crimes  calling  for  seven  years,  four- 
teen years,  or  even  a  maximum  of  life  imprisonment. 

If  the  accused  prefer  a  jury,  the  case  is  investigated  before 
the  police  magistrate,  and  if  a  prima  facie  case  is  made  out, 
he  is  committed  for  trial.    Bail  may  be  allowed  or  refused. 

Within  twenty-four  hours  of  the  arri\'al  of  a  person  in  a 
gaol,  committed  for  trial  for  an  oifense  within  the  jurisdic- 
tion of  the  Sessions,  the  sheriff  of  the  county  must  notify  the 
judge  of  the  county  court  (who  acts  as  chairman  of  the  gen- 
eral sessions  of  the  peace)  of  the  name  and  charge,  where- 
upon the  judge  must,  with  as  little  delay  as  jwssible,  have 
the  prisoner  brought  before  him.  The  judge  then  states  to  the 
prisoner  the  substance  of  the  charge  and  that  he  has  the  option 
of  being  tried  forthwith  before  the  judge  without  a  jury  or  to 
be  tried  in  the  usual  way  by  a  jury.  If  the  prisoner  elects 
trial  by  the  j-udge,  an  early  day  is  fixed  for  the  trial,  a  simple 
form  of  charge  is  drawn  up  (the  statute  gives  a  form),  and 
the  trial  is  proceeded  with.  I  have  already  said  that  in  every 
county  there  is  a  county  croAm  attorney;  he  is  apjwinted  for 
life.  It  is  his  duty  to  investigate  all  charges  of  crime  and  to 
prosecute  them  before  magistrates  and  judges  of  all  courts 
except  the  supreme  court,  and  he  must  draw  up  the  charge 
and  prosecute  it  before  the  county  court  judge. 

The  county  court  is  a  court  of  inferior  civil  jurisdiction 
in  each  county ;  it  is  presided  over  by  a  judge  appointed  for 
life  by  the  Dominion  government ;  the  judge  must  have  been 
a  barrister  of  seven  years'  standing.  In  many  counties  there 
are  more  than  one  judge  in  the  county  court,  with  the  same 
jurisdiction;  and  they  divide  the  work  amongst  them.  One 
will  take  jury,  another  non-jury  cases,  or  one  will  take  all  the 
county  court  work  and  another  the  division  court  cases,  etc., 
etc.  One  (not  always  the  same)  acts  as  chairman  of  the 
sessions,  and  holds  the  county  judge's  criminal  court  which 
is  now  being  spoken  of. 

The  county  judge,  in  his  criminal  court,  has  all  the  powers 
of  the  sessions,  and  in  practice  weeds  out  most  of  the  sessions 
cases,  including  not  a  few  of  those  in  which  the  prisoner  has 
declined  to  he  tried  by  the  police  magistrate.  Even  after 
electing  a  jury  trial,  when  before  the  county  judge,  the  pris- 
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oner  may  chaiige  his  mind,  and  unless  the  judge  or  prosecut- 
ing officer  thinks  it  not  in  the  interests  of  justice,  he  may  be 
allowed  to  change  his  election  and  be  tried  by  the  judge, 
while  if  only  one  of  two  or  more  charged  with  the  same 
offense  demands  a  jury,  the  judge  may  send  them  all  to  a  jury. 

If  an  accused  insists  on  a  right  to  a  jury,  he  must  be» 
allowed  his  choice;  and  in  all  cases  in  which  the  sessions  has 
no  jurisdiction  a  jury  must  be  had  (with  negligible  excep- 
tions). 

A  grand  jury  (in  Ontario  of  thirteen  persons)  is  empan- 
eled to  decide  as  to  whether  the  accused  shall  be  put  upon  his 
trial.  In  the  sessions  the  county  crown  attorney  prepares 
the  indictment ;  in  the  supreme  court  a  crown  counsel  appoint- 
ed pro  ha^  vice  by  the  provincial  administration. 

Perhaps  the  most  valuable  provisions  of  the  code  are  to 
be  found  in  that  part  dealing  with  procedure.  Forms  of  in- 
dictment are  given  which  are  declared  to  be  sufficient ;  and 
these  are  of  the  simplest  kind.  I  have  before  me  as  I  write  a 
manuscript  note  book  of  an  eminent  Canadian  judge  of  about 
half  a  century  ago ;  in  that  an  indictment  takes  about  three 
foolscap  pages.  I  have  as  crown  counsel  drawn  many  indict- 
ments of  nearly  that  length.  An  indictment  under  the  code 
will  be  a  line  or  two  in  length.    Let  me  copy  a  few*. 

"The  jurors  for  our  Lord  the  King  present  that  John  Doe 
murdered  Richard  Roe  at  Toronto  on  May  17th,  1893." 

"The  jurors  for  our  Lord  the  King  present  that  John  Doe 
stole  an  anchor  from  a  ship  called  The  Jane  at  Coburg  on 
April  20th,  1804." 

"The  jurors  for  our  Lord  the  King  present  that  John  Doe 
obtained  by  false  pretences  from  Richard  Roe  a  horse  at 
Toronto  on  May  16th,  1895." 

All  counts  of  indictments  are  directed  to  contain  and  are 
sufficient  if  they  do  contain  in  substance  a  statement  that  the 
accused  has  committed  an  indictable  offense  therein  specified. 
The  statement  may  be  in  popular  language  and  without  any 
technical  averments,  and  it  is  sufficient  if  it  uses  the  words  of 
the  statute  in  describing  the  offense  or  any  words  sufficient 
to  give  the  accused  notice  of  the  offense  with  which  he  is 
charged.  Xo  count  is  to  be  deemed  objectionable  because  it 
does  not  give  the  name  of  the  person  injured,  defrauded,  etc., 
or  the  o\vner  of  property,  or  because  it  does  not  set  out 
anv  document  or  words  used,  or  means  by  which  an  offense 
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was  committed,  or  does  not  name  or  describe  witli  precision 
any  person,  place  or  thing,  etc.,  etc. 

The  substantive  part  of  the  code  has  done  awav  with  subtle 
hairsplitting  over  definitions  of  crime^ — whether  the  facts 
of  a  case  show^  a  crime  to  have  been  committed  depends 
upon  the  ideas  of  Hale  and  Hawkins,  but  upon  the  meaning 
of  certain  words  used  by  parliament.  So  in  procedure,  the 
innumerable  traps  and  pitfalls  in  the  way  of  a  crown  counsel 
which  had  to  be  looked  for  and  avoided  are  all  gone;  the 
pathway  is  clear;  with  the  code  in  his  hand  and  common 
sense  in  his  mind  he  cannot  make  a  mistake. 

I  remember,  when  a  very  young  practitioner,  getting  a 
scoundrel  of  a  client  acquitted  because  the  crown  counsel 
had  unwarily  described  the  offense  as  having  been  ^'felon- 
iously"  committed  whereas  the  statute  did  not  make  it  a 
felony:  and  once,  an  equally  rascally  prisoner  escaped  my 
prosecution  because  I  had  inexactly  called  a  certain  document 
a  "receipt." 

If  the  accused  cannot  fully  understand  the  charge  against, 
him — or  if  his  counsel  says  he  cannot — the  court  may  direct 
particulars  to  be  given.  This  is  an  exceedingly  rare  pro- 
ceeding. The  preliminaries  to  a  trial  by  indictment  almost 
invariably  make  it  perfectly  clear  what  is  meant  by  the  words 
of  the  indictment,  even  if  an  extremely  critical  reading  of  it 
may  find  sonie  ambiguity.  I  once  heard  a  solicitor  general 
of  the  United  States  say  that  he  never  saw  an  indictment 
which  he  did  not  perfectly  understand  on  the  first  reading, 
and  very  few  in  which  he  could  not  find  ambiguity  and  un- 
certainty after  a  few  weeks'  study.  He  would  find  some 
difficulty,  with  all  his  skill  and  ingenuity,  in  finding  any 
uncertainty  in  the  simple  statement  that  A  murdered  B  at 
Toronto  on  ^fjiy  iTth,  1914.  What  need  is  there  of  anything 
more  ?  What  difference  does  it  make  whether  the  murder 
was  committed  by  poison,  rifle,  revolver  or  club  ? 

Some  of  our  judge's  think  the  grand  jury  should  be  abol- 
ished ;  it  is  a  third  wheel  to  the  cart,  no  doubt,  and  if  it  had 
no  other  duties  than  passing  upon  bills  of  indictment,  would 
not  be  missed. 

The  crown  witnesses  only  are  heard  by  the  grand  jury  and 
a  bare  majority  may  find  or  ignore  a  bill. 

When  a  bill  is  ignored,  it  may  be  brought  before  any  sub- 
sequent grand  jury  at  the  option  of  the  crown ;  if  a  bill  is 
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foimd,  it  is  handed  to  the  judge  in  open  court,  and  the  jury 
are  addressed  by  the  clerk :  *'You  are  content  tliat  the  court 
may  amend  all  matters  of  form  altering  no  matter  of  substance 
in  this  bill  you  have  found  ?" 

The  prisoner  is  arraigned,  dilatory  pleas  are  disposed  of, 
e.  g,,  autrefois  acquit  or  autrefois  convict,  in  the  usual  way. 
Motions  to  quash  the  indictment  or  for  particulars  are  got 
out  of  the  way ;  we  have  no  such  things  as  technical  defects, 
and  if  there  is  some  error  in  form  the  court  amends  it  then 
and  there.  In  a  very  active  experience,  I  have  known  of 
but  one  motion  to  quash  an  indictment,  one  plea  of  autrefois 
convict,  and  none  of  autrefois  acquit,  since  the  code  came 
in  force.  The  prisoner  pleads;  if  guilty  the  case  is  over 
unless  the  court  thinks  the  plea  should  not  be  accepted.  We 
shall  assume  the  plea  is  "Not  guilty." 

Four  days  before  the  opening  of  an  assize  or  session,  any 
one  interested  may  have  a  copy  of  the  jury  panel  so  as  to 
make  any  inquiry  he  may  think  proper  concerning  the  jury- 
men. 

Challenges  are  allowed  (as  at  the  common  law),  twenty  in 
capital  cases,  twelve  in  certain  others,  that  is,  those  which  can 
be  punished  by  imprisonment  for  more  than  five 'years  and 
four  in  all  other  cases.  These  are  peremptory  challenges. 
Then  there  may  be  unlimited  challenges  for  cause  (I  never 
but  once  saw  one),  on  the  ground  that  the  juror's  name  is 
not  on  the  panel,  that  the  juror  had  been  convicted  of  crime 
for  which  he  was  sentenced  to  death  or  imprisonment  with 
hard  labor  or  exceeding  twelve  months,  that  he  is  an  alien,  or 
that  he  is  not  indifferent  between  the  King  and  the  accused ; 
but  on  no  other  ground. 

I'he  crown  is  allowed  to  cliallenge  four  peremptorily,  but 
may  direct  any  number  of  jurors  to  stand  aside  until  all  the 
jurors  have  l>een  called,  and  of  course  may  challenge  for 
cause. 

T  have  never  seen  it  take  more  than  half  an  hour  to  get 
a  trial  jury  even  in  a  murder  case.  I  have  never  but  once 
heard  a  juror  asked  a  question ;  and  it  is  the  rarest  of  cases 
that  the  jury  is  not  obtained  Ix  fore  the  names  on  the  panel 
have  bpen  exhausted. 

Tn  all  courts  but  the  supreme  court,  the  county  crown  attor- 
ney prosecutes;  in  the  supreme  court,  at  every  assizes  there 
is  appointed  by  the  attorney  general  of  the  province  a  bar- 
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rister,  generally  a  king's  counsel,  to  prosecute  all  criminal 
eases  at  that  sittings.  Almost  invariably  a  barrister  from 
another  part  of  the  province  is  thus  appointed. 

The  crown  counsel,  being  the  countv  crown  attorney  in 
the  inferior  courts  and  the  specially  appointed  counsel  in 
the  supreme  court,  prepares  the  indictments  and  lays  ttieui 
before  the  gi-and  jury,  with  the  names  of  the  witnesses  to  be 
called.  The  grand  jury  in  our  system  cannot,  propris  moiu 
direct  a  bill  to  be  prepared,  but  can  pass  only  on  what  are 
laid  before  them  by  the  crown. 

The  same  counsel  conducts  the  prosecution  before  the  petty 
j^ry. 

Th»-ro  is  no  disqualification  of  witnesses  by  reason  of 
interest  or  crime.  Every  one  charged  with  crime  may  give 
evidence  on  his  own  behalf,  but  camiot  be  compelled  to  do  so, 
If  he  fails  to  do  so,  his  failure  can  not  be  made  the  subject 
of  comment  by  judge  or  'prosecuting  counsel.  The  wife  or 
husband  of  an  accused  is  competent  but  not  compellable  in 
the  same  way  and  with  the  same  protection. 

In  cases  of  unnatural  offenses,  incest,  indecent  acts,  seduc- 
tion and  like  offenses,  vagrancv,  neglect  of  duties  tending  to 
the  preservation  of  life,  rape,  carnal  knowledge  of  a  girl  under 
14,  bigamy,  feigned  marriages,  etc.,  abduction,  husband  and 
wife  are  both  competent  and  compellable  witnesses.  No  dis- 
closure can  be  compelled  of  any  communication  between  hus- 
band and  wife  during  their  marriage.  Xo  witness  is  excused 
from  answering  any  question  upon  the  ground  that  an  answer 
may  tend  to  criminate  him  or  may  tend  to  establish  a  liability 
to  a  civil  proceeding.  But  the  answer  is  not  to  be  used 
against  him  in  any  criminal  proceeding  (except  perjury 
in  giving  such  evidence). 

The  witness  may  affirm  if  he  has  conscientious  scruples 
against  taking  an  oath,  or  says  he  has.  If  a  child  does  not 
understand  the  nature  of  an  oath  his  evidence  can  be  taken 
without  an  oath,  but  a  case  must  not  be  decided  against  an 
accused  upon  such  evidence  alone,  it  must  be  corroborated 
by  some  other  material  evidence. 

The  verdict  of  a  petty  jury  must  l)e  unanimous.  If  the 
jury  cannot  agree,  the  court  may  call  another  forthwith,  or 
may  adjourn  the  second  hearing  to  a  future  court,  admit- 
ting the  accused  to  bail  or^otherwise  as  the  court  sees  fit. 
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Let  us  now  look  at  this  practice  from  an  a  prion  point 
of  view. 

When  the  community  decided  that  for  its  own  sake  the 
whole  burden  of  avenging-  Mrong  should  not  be  cast  uj)on  the 
individual,  it  at  the  same  time  and  for  the  same  reason  de- 
cided that  the  alleged  wrongdoer  should  not  be  punished 
except  after  having  been  proved  to  be  guilty,  It  is  not  for 
the  protection  of  the  individual  simply  or  primarilv,  but 
for  the  safety  of  the  state  that  all  civilized  nations  forbid  the 
punishment  of  one  accused  of  crime  unless  and  until  he  has 
been  found  guilty  thereof  by  a  court.  It  is  no  privilege  but  a 
right  that  an  accused  has  to  be  tried  by  such  a  tribunal,  and 
if  proof  fail,  to  be  set  free. 

In  like  manner  he  has  a  right  to  know  exactly  what  he  is 
charged  with,  and  to  have  fair  play  in  his  trial.  To  let  him 
know  with  what  he  is  charged,  it  is  right  that  the  charge  be 
put  in  black  and  white  so  that  there  can  be  no  mistake  about 
it.  But  surely  the  accused  is  rightfully  entitled  to  nothing 
more  in  the  way  of  a  charge  than  a  document  from  Mdiich  he 
may  know  precisely  what  he  is  charged  with. 

There  may  have  been  a  time  in  the  history  of  English  law 
when  there  Avas  some  advantage  to  be  derived  from  the  long 
and  involved  forms  of  indictment.  They  certainly  were  no^ 
necessary  to  tell  the  accused  with  what  he  was  charged.  The 
horrible  barbarity  of  the  common  law  at  length  moved  the 
hearts  of  judges  less  brutalized,  and  they  endeavored  to  mit- 
igate the  rigor  of  the  common  law\"  If  this  had  resulted  in 
modification  of  the  existing  criminal  law  bv  means  of  legisla- 
tion, it  would  have  Wh  logical.  But  English-speaking  peo- 
ples are  not  much  enamored  of  logic ;  they  look  for  a  working 
rule.  The  judges  took  another  tack ;  they  laid  hokl  of  trifling 
irregularities  or  defects  to  allow  an  accused  to  escape  a  ter- 
rible punishment.  Everything  was  in  favorem  vitae—€xce])t 
the  substantive  law,  which  was  much  more  in  favorem  mortis. 
Frankly  I  do  not  know  any  advantage  to  the  state  other 
than  to  allow  a  judge  to  pick  holes  in  the  indictment  and  to 
so  acquit  one  he  did  not  want  to  hang,  that  the  common  law 
indictment  possesses.  When  we  have  gone  into  another  stage 
of  evolution  and  amended  the  cruel  code  of  criminal  law,  whv 
should  we  retain  any  of  the  technicalities  and  intricacies  of 
the  formal  indictment?  In  our  practice,  the  accused  has 
almost  always  been  before  a  magistrate  and  heard  the  wit- 


16  Address 

iiesses  against  him ;  and  he  knows  perfectly  well  what  is  the 
accusation  against  him.  What  else  is  he  entitled  to  than  a 
simple  statement  of  the  charge  ? 

Is  not  the  classical  instance  of  an  accused  being  acquitted 
because  a  lawyer  laid  a  charge  as  ''against  the  peace  of  state" 
instead  of  ''against  the  peace  of  the  state"  revolting  to  our 
common  sense  (  (Do  not  think  I  am  criticising  the  decision,  it 
may  have  been  justified  or  compelled  by  legislation  or  au- 
thority.) 

Is  not  the  indictment  in  some  states  a  relic  of  olden  times 
not  only  useless  but  even  exceedingly  dangerous  to  the  body 
politic  ? 

The  grand  jury  was  once  a  valuable  organ,  it  stood  be- 
tween the  crown  and  the  individual,  and  often  between  a 
powerful  individual  and  one  less  so.  In  our  own  present  sys- 
tem, an  accusation  may  be  made  by  any  individual  against 
any  other.  If  an  examining  magistrate  thinks  that  a  prima 
facie  case  has  been  made  out,  the  prosecution  is  taken  up  by 
the  crown.  Xo  one  can  be  prosecuted  in  assize  or  sessions 
without  the  consent  of  the  crown  represented  by  an  officer 
responsible  to  the  government.  A  grand  .jui*y  then  is  not 
now  needed  to  stand  between  a  more  and  a  less  ]X)werful 
person.  To  stand  between  the  jjerson  and  the  crown  meant 
scmething  when  ''the  crown"  was  an  individual,  the  King  or 
some  appointee  of  his ;  but  where — as  in  our  system — "the 
crown"  means  the  people,  it  savors  of  absurdity  to  think  or 
speak  of  anything  between  croMTi  and  subject.  If  the  grand 
jury  had  not  other  uses,  it  does  not  seem  to  me  that  it  could 
or  should  be  retained.  Where  a  responsible  counsel  certified 
on  behalf  of  the  ])eople  at  large  that  a  prosecution  should  be 
had,  there  should  be  no  hesitation  in  the  court  to  entertain 
such  a  prosecution.  I  can  see  no  more  reason  for  a  grand 
jury  giving  a  decision  that  a  criminal' pn^eeding  shall  be  had, 
than  for  such  an  organization  deciding  that  a  civil  proceeding 
shall  be  taken. 

I  am  wholly  incompetent  to  discuss  the  manner  of  selecting 
juries  in  vogue  in  some  of  the  States  of  the  Union;  the  abso-  . 
lute  distrust  of  fellow  citizens  exhibited  by  those  accused  of 
crime  as  well  as  bv  tho^^e  entrusted  with  the  j^rosecution  is 
inexplicable  to  me  brought  up  under  another  system.  In  some 
places  much  more  time  is  often  taken  up  in  finding  a  jury 
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than  we  take  in  the  trial  of  the  case  itself.     Last  month  I 
said  to  the  Illinois  State  Bar  Association: 

''The  first  time  I  met  yonr  ex-president,  Mr.  Taft,  he  sjxjke 
of  the  intolerable  delay  in  criminal  trials  in  the  United 
States.  I  told  him  that  a  short  time  before  I  had  gone  to  a 
Canadian  city  to  hold  the  assizes  on  the  same  day  that  a  few 
hours  further  along  the  same  line  of  rail,  but  across  the  inter- 
national boundary,  a  judge  began  to  get  his  jury  in  a  murder 
case;  that  I  had  tried  four  criminal  cases  and  seven  civil 
cases,  and  was  home  in  Toronto  before  my  American  brother 
had  half  his  jury." 

1  was  once  present  in  a  Buffalo  court  and  saw  two  or  three 
jurors  of  Canadian  birth  challenged  by  a  counsel  who  was 
conducting  a  case  against  an  Englishman.  He  did  not  know 
that  a  Canadian  is  no  more  an  Englishman  than  a  Texan  is  a 
Yankee;  and  seemed  to  imagine  that  a  Canadian  by  birth 
would  tend  to  favor  an  Englishman  born  under  the  same  flag. 
This  kind  of  logic  is  beyond  the  comprehension  of  us  simple 
Canadians  who  believe  in  giving  every  man  a  "square  deal." 
Is  the  practice  of  days  being  taken  up  in  getting  a  jurv  ad- 
vantageous to  the  State  ?  That  is  for  the  people  of  each  state 
to  answer. 

Of  course  the  intention  as  avowed  is  that  jurymen  shall  be 
found  who  are  not  prejudiced — and  if  it  is  necessary  to  go 
through  all  this  to  obtain  an  unprejudiced  jury,  I  presume  the 
game  is  worth  the  candle.  But  is  it  necessary?  Is  this  an 
appendix  vermiformis,  or  a  useful  organ  ?  Every  community 
must  answer  for  itself. 

Slioiild  an  accused  be  compellable  to  give  evidence  against 
himself  ?  Xo  one  reading  the  state  trials  but  must  be  struck 
with  the  brutality  with  which  those  accused  of  crime  were 
treated  by  both  judge  and  crown  counsel;  and  indeed  the 
judge  was  not  infrequently  counsel  for  the  crown,  in  fact.  In 
those  days  even  a  witness  was  in  great  peril  if  he  did  not 
give  the  evidence  expected  or  desired.  It  might  well  bp  un- 
safe to  rely  upon  evidence  given  by  an  accused  in  that  state  of 
affairs.  But  we  are  far  past  that  period.  Iso  judge  would 
disgrace  himself  by  inhumanity  to  an  accused  (of  counsel  T 
shall  speak  again),  and  why  should  not  an  accused  be  allnwed 
to  convict  himself  if  he  sees  fit  to  do  so  ?  Evidence  given  un- 
der compulsion  we  might  well  object  to,  but  why  should  not 
the  state  put  an  accused  in  the  witness  box  and  ask  him  ques- 
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ticns  i  If  he  should  see  fit  to  answer,  whv  should  not  his  an- 
swers be  allowed  and  used  as  evidence  against  him  {  He  can 
g-ive  evidence  on  his  own  behalf  if  he  wishes,  why  should  the 
people  have  the  right  to  require  him  to  go  into  the  witness  box 
for  them. 

In  Civil  cases  it  was  long  the  law  that  no  one  could  give 
evidence  on  his  own  behalf.  About  fifty  years  ago  a  change 
was  made  in  England  by  14  and  15  Vict.,  c.  99,  after  an  ex- 
periment of  allowing  such  evidence  in  certain  courts,  had 
proved  successful,  (1846)  9  and  10  Vic.  c.  95;  the  change 
being  completed  in  1869  bv  32  and  33  Vic.  c.  68.  Xow  any 
one  may  give  evidence  in  his  own  case  notwithstanding  the 
fears  of  perjury,  etc.,  which  obsessed  the  ancient  lawyers 
and  now  any  litigant  may  give  evidence  on  his  own  l>ehalf, 
but  his  antagonist  may  insist  that  he  shall  go  into  the  witness 
box  for  him.  Xo  real  reason  can  be  given  why  one  accused 
of  crime  should  not  be  allowed  to  give  evidence  on  his  o^vn 
behalf,  and  yet  it  was  but  the  other  day  that  this  Avas  jwssible. 

And  why  provide  that  the  failure  to  give  evidence  on  his 
own  behalf  shall  not  be  made  a  matter  of  comment  ?  Every 
juryman  knows  the  accused  can,  if  he  likes,  testify  on  his  own 
behalf ;  and  as  in  a  civil  case  the  failure  to  testify  on  his  own 
behalf  of  a  party  who  must  know  the  facts,  may  be  and  gen- 
erally is  the  subject  of  unfavorable  comment  by  judge  and 
counsel,  why  should  this  not  be  allowed  in  criminal  cases  as 
well  ? 

One  reason  why  an  accused  should  not  be  compelled  to  give 
evidence  plausible  but  not,  I  think,  sound,  I  can  see.  It  may 
be  that  the  accused  fears  cross-examination  upon  his  story  aiid 
perhaps  his  past.  This  is  done  in  civil  cases,  and  why  not  in 
criminal  cases  ?  If  the  credit  of  a  witness  is  to  be  affected  by 
his  life,  what  difference  is  there  in  civil  and  criminal  cases? 

All  this  restriction  is  part  of  or  intimately  connected 
with  the  traditional  law  that  no  one  should  be  comjjelled  to 
condemn  himself.  There  was  some  semblance  of  reason  in 
such  a  rule  when  the  criminal  v\'as  not  uncommonly  one  Avho 
had  offended  the  powers  that  were,  and  too  often  it  was  to  be 
feared  that  the  self-condemnation  was  brought  about  by  tor- 
ture. But  now  the  criminal  is  always  the  enemy  of  society, 
of  the  ]oeople  and  not  of  the  king  or  government.  Xo  one  de- 
sires the  destruction  of  the  accused  because  he  is  he,  and 
irrespective  of  whether  he  has  committed  a  real  crime.     The 
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whole  concern  of  the  prosecution  is  to  investigate  whether  the 
accused  has  committed  an  oifense  against  the  people ;  not 
only  does  the  law  not  desire  the  punishment  of  an  innocent 
man,  it  does  not  desire  the  punishment  of  a  man  who  cannot 
be  proved  guilty. 

Is  there  any  sound  reason  for  preventing  the  state  from 
asking  an  accused  his  version  of  the  facts  ? 

So,  too,  in  the  case  of  husband  and  wife :  the  same  reason- 
ing applies  subject  to  the  right  of  husband  or  wife  to  decline 
to  answer,  and  also  to  the  provision  that  no  communication 
during  marriage  shall  be  disclosed.  This  last  provision  is  in- 
troduced for  ethical  reasons.  It  is  probably  better  that  there 
should  be  full,  free  and  frank  disclosure  and  discussion  be- 
tween s})ouses  than  that  in  cases  of  alleged  crime  one  should 
be  com])elled  to  disclose  any  such  communication  to  the  preju- 
dice of  the  other.  Xo  doubt  the  rule  comes  from  the  common 
law  doctrine  that  husband  and  wife  are  one;  if  it  should  ever 
be  that  marriage  is  considered  just  the  same  as  any  other  con- 
tract and  voidable  at  the  option  of  the  parties^  much  of  the 
reason  of  the  rule  would  disapi^ear,  and  communications  be- 
tween husband  and  wife  would  perhaps  become  like  those  be- 
tween solicitor  and  client,  discloseable  when  they  refer  to  in- 
tended wrongdoing.  In  our  law  we  can  com})el  husband  and 
wife  to  testifv  against  the  other  in  certain  crimes,  whv  not  in 
all  ? 

I  have  siwken  of  the  prosecuting  counsel.  Much  of  the 
dignity  and  propriety  of  a  criminal  trial  must  depend  on  him. 
In  our  law,  the  theory  is  that  counsel  for  the  crown,  whether 
the  permanent  officer,  the  county  crown  attorney,  or  the  tem- 
porary, apjxiinted  for  a  particular  assize  or  a  particular  case, 
represents  the  people,  in  our  terminology,  the  crown.  It  is  his 
duty  to  lay  before  the  court  and  jury  all  the  facts  no  matter 
how  they  may  tell ;  he  must  bring  out  those  which  may  ex- 
onerate as  well  as  those  which  onerate  the  accused.  Of 
course  he  is  not  to  allow  himself  to  Ik?  hoodwinked  by  those 
who,  while  aifecting  to  tell  the  truth,  are  really  twisting  facts 
to  help  the  prisoner,  and  equally  of  course,  he  must  cross-ex- 
amine the  witnesses  for  the  defense  to  find  out  how  far  they 
are  to  be  relied  upon ;  but  when  he  has  brought  out  all  the 
facts  and  summed  them  up  fairly  for  the  trial  tribunal,  his 
duty  is  done,  and  he  has  no  concern  with  the  verdict.  Con- 
cealment or  suppression  of  facts,   undue  severity  in  cross- 
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examination,  unfair  summing  np,  pressing  for  a  conviction 
are  bad  form  and  against  the  ethics  of  the  profession ;  they 
are  quite  certain  to  meet  the  disapprobation  of  the  profession 
and  the  public  (including  the  jury),  and  are  more  than  likely 
to  call  do'svn  upon  the  offender  the  rebuke  of  the  trial  judge. 
In  the  existing  state  of  humanity  the  ardour  of  battle  is  to  be 
expected  now  and  then  to  cause  conflicting  counsel  to  trans- 
gress, but  I  can  say  from  a  long  and  varied  experience  that  the 
instances  are  exceedingly  few  in  which  the  prisoner  can  rea- 
sonably complain  of  the  conduct  of  the  crown  counsel. 

This  is  a  reason  for  changing  the  old  practice  whereby  the 
aiCGUsed  cannot  be  asked  to  enter  the  witness  box. 

If,  indeed,  his  standing  at  the  bar  or  before  the  public,  if 
the  probability  of  his  continuing  to  occupy  an  office  of  dignity 
and  importance, — if  not  of  gTeat  emolument, — depended  upon 
success  in  procuring  convictions,  it  could  easily  be  understood 
that  a  prosecuting  counsel  would  naturally  strain  every  ne^^'e 
for  a  conviction,  right  or  wrong.  This,  however,  could  only 
be  under  an  essentially  vicious  system. 

The  former  theory  that  a  person  who  had  once  been  con- 
victed of  a  crime,  or  at  least  of  perjury,  should  not  be  allowed 
to  testify,  we  have  got  rid  of,  as  you  have  in  Wisconsin ;  and 
now  none  so  iX)or  a  lawyer  as  to  do  it  reverence.  That  relic 
of  a  former  state  of  law  the  surgeon's  knife  of  legislation 
ha?  removed  for  ever. 

Expert  witnesses  we  have ;  but  they  are,  except  by  leave  of 
the  court,  restricted  in  number  to  five  on  each  side.  We  keep 
them  well  in  order,  and  confine  the  evidence  to  the  exact 
point  upon  which  they  are  to  give  an  opinion.  For  example, 
the  defense  of  insanity  is  available  only  to  one  who  at  the 
time  of  the  alleged  offense  was  "laboring  under  natural  im- 
becility or  disease  of  mind  to  such  an  extent  as  to  render  him 
incapable  of  appreciating  the  nature  and  quality  of  the  act 
or  omission,  and  of  knowing  that  such  an  act  or  omission  is 
wrong."  A  medical  expert  is  called  to  prove  or  disprove  in- 
sanity. He  is  not  allowed  to  express  an  opinion  as  to  what 
should  be  done  with  the  accused,  whether  he  is  likely  to  re- 
cover, whether  he  is  "legally  insane,"  or  anything  but  the  neat 
questions,  "1 — -Was  he  capable  of  appreciating  the  nature 
and  quality  of  the  act  or  omission?  2 — ^^Vas  he  capable  of 
knowing  that  it  was  wrong,  i.  e.,  wrong  in  the  sense  of  being 
contrary  to  law  ?"  Reasons  for  the  opinion  of  the  expert  may 


Hon.  William  Ken  wick  Kiddkll  21 

be  and  g(  nerally  are  asked ;  but  in  most  instances  the  exjxirt 
evidence  takes  up  little  time.  Perhajis.l  may  add  that  in  my 
experience  it  has  little  influence  with  the  jury  occasionally, 
indeed,  less  than  with  the  jud2;c.  We  have  a  hard  headed  lot 
to  deal  with  on  our  jury-panels,  not  much  p^iven  to  sentiment 
and  with  a  decided  antipathy  to  homicide. 

The  result  is  that  our  criminal  trials  are  not  very  long. 
I  have  known  but  one  lasting  more  than  four  days,  most  do  not 
laet  two,  none  before  me  has  lasted  for  more  than  a  dav  and 
a  half. 

We  still  retain  the  requirement  that  the  jury  must  be  unan- 
imous in  criminal  matters.  Why  w'e  should  not  be  satisfied 
with  the  verdict  of  ten  as  we  are  in  civil  matters  but  insist  on 
a  verdict  of  the  whole  twelve,  I  cannot  say.  In  civil  matters 
it  is  the  Province,  in  criminal,  the  Dominion  which  prescribes 
the  practice.  It  may  be  that  Ontario  has  made  an  advanced 
step  ahead  of  the  Dominion,  or  it  may  be  that  the  determina- 
tion of  the  Dominion  stare  super  vias  antiquas  is  wise  con- 
servatism. 

Our  Ontario  system  of  requiring  only  ten  jurors  was  in- 
troduced to  prevent  the  disagreement  of  a  jury  by  the  im- 
reasonable  conduct  of  one  or  perhaps  two  jurors.  It  has 
now  been  in  force  for  about  twenty  years  (since  1895,  58 
Vic.  c.  16,  s.  1),  and  no  one  would  think  of  going  back  to 
the  old  system.  Most  of  the  inconvenience  that  might  other- 
wise result  from  disagreements  in  criminal  cases  is  obviated 
by  a  not  uncommon  practice  of  calling  a  new  jury  at  once  and 
proceeding  forthwith  with  the  new  trial.  I  have  never  known 
this  to  fail  in  bringing  alx)ut  a  verdict.  Xo  such  disadvantage 
has  arisen  from  the  present  practice  as  to  produce  any  ix)pular 
demand  for  its  modification ;  I  cannot  say  that  there  is  any 
body  of  judicial,  professional  or  popular  opinion  looking 
toward  a  change. 

It  does  not  seem  to  be  quite  settled  how  far  at  the  com- 
mon law  a  proceeding  in  the  nature  of  an  appeal  could  be 
taken  in  criminal  cases.  That  one  tried  for  his  life  should 
have  no  redress  when  the  judge  in  a  court  of  oyer  and  ter- 
miner made  a  mistake  or  where  the  verdict  was  clearly  against 
the  evidence,  while  in  a  case  involving  a  few  shillings  he 
might  take  the  opinion  of  the  full  court  and  perhaps  of  the 
highest  court  in  the  land,  was  undoubtedly  anomalous. 
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Fcr  a  time  we  had  in  Canada  the  convenient  practice  of  the 
trial  judge  reserving  a  case  for  the  opinion  of  a  Court  in 
Banc  upon  matters  of  law  arising  during  a  trial.  This  had, 
however,  the  disadvantage  that  there  was  no  means  of  com- 
pelling the  judge  to  reserve  a  case,  and  while  I  never  knew  a 
judge  to  refuse  to  state  a  case  when  desired  to  do  so,  there  was 
always  danger  of  injustice  being  done.  Our  present  system  is 
for  the  judge  to  state  a  case  on  any  question  of  law  either  on 
request  of  crown  or  defense  or  proprio  motu.  This  case  so 
stated  comes  at  once  before  an  Appellate  Division  of  five 
judges.  One  Appellate  Division  or  the  other  is  always  in 
session  and  consequently  there  is  no  delay ;  and  a  very  few 
days  will  suffice  to  have  the  matter  heard  and  disposed  of. 
(The  Chief  Justice  of  the  State  across  the  Lake  from  Ontario 
is  reported  to  have  declined  to  sit  to  hear  the  Becker  case 
because  the  decision  might  not  be  ready  before  his  terra  ex- 
pired, some  months  later.  This  would  be  impossible  under  our 
system.) 

If  the  trial  judge  refuses  to  state  a  case,  an  application 
may  be  made  to  the  Appellate  Division  to  compel  him  to  do 
so.  If  the  Appellate  Division  think  a  case  should  be  stated, 
sometimes  the  application  is  treated  as  the  case  which  should 
have  been  stated  and  judgment  given  accordingly — this  was 
done  in  a  murder  case  in  which  I  refused  to  state  a  case;  a 
new  trial  was  ordered.  Or  an  order  is  made  for  a  case  and 
the  trial  judge  states  a  case  which  is  argued  and  disposed  of 
without  delay.  The  case  may  be  amended  during  argument ; 
the  prisoner  is  not  present  and  technicalities  are  ignored. 
The  court  may  confirm  the  ruling,  order  a  new  trial,  pass  the 
proper  sentence,  direct  the  discharge  of  the  accused,  or  "make 
8uch  other  order  as  justice  requires,''  Xo  conviction 
can  be  set  aside  for  improper  admission  or  rejection  of  evi- 
dence or  misdirection  or  other  thing  not  according  to  law 
unless,  in  the  opinion  of  the  court  some  substantial  wrong  or 
miscarriage  has  thereby  been  occasioned  at  the  trial.  If  the 
wrong  or  miscarriage  affect  some  count  only  of  the  indict- 
ment, the  court  may  give  separate  directions  as  to  each 
count  and  pass  sentence  on  any  count  not  affected  whicli 
stands  good.  If  the  Apjjellate  Division  should  not  be  unan- 
imous, the  convicted  person  may  appeal  to  the  Supreme  Court 
of  Canada — a  very  rare  proceeding.     In  theory  also,  any  sub- 
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ject  lias  tho  right  to  a])]K'al  to  his  iiiajestv  in  coiincil — whicli 
is  still  rarer,  and  indeed  neglii»i)>le. 

The  trial  judge  may  also  give  leave  to  a  convicted  person 
to  a])i)ly  to  the  a])])ellate  division  for  a  new  trial  on  the 
ground  that  the  vevdiet  was  against  the  weight  of"  evidence.  I 
know  of  but  one  instance  of  the  kind,  and  that  unsuccessful. 

We  have  known  no  more  fonnality,  technicality  or  ''frills" 
in  criminal  a])]K'als  than  in  any  other;  they  are  disposed  of 
with  s])eed  and  on  the  same  ])rinciples  and  footing  as  civil 
appeals. 

It  may  lx>  of  interest,  to  know  that  the  option  given  to  an 
accused,  in  most  instances,  of  trial  by  a  judge  without  a  jury 
is  very  commonly  taken  advantage  of.  In  Toronto,  in  1913, 
there  were  nine  criminal  cases  tried  in  the  supreme  court, 
118  in  the  sessions  and  371  in  the  connty  judge's  criminal 
court.  It  has  been  estiniated  that  two-thirds  of  the  cases 
triable  at  the  sessions  which  come  Ix'fore  the  police  magistrate 
in  Toronto  are  tried  by  him ;  and  a  large  jiercentago  of  those 
who  before  him  elect  a  jnry  trial  change  their  mind  and  are 
tried  by  the  connty  court  judge. 

In  our  civil  practice  we  are  trying  most  cases  without  a 
jury.  In  the  lowest  court,  the  division  court,  less  than  one- 
fifth  of  one  per  cx^nt.  are  so  tried.  This  may  be  due  in  part 
to  the  jf act  that  in  this  court  any  litigant  desiring  a  jury 
must  deposit  in  court  the  probable  cost  (about  ten  dollars 
on  the  average),  this  expense  forms  part  of  his  judgment  if 
he  is  snccessful.  Tn  the  intermediate  court — the  county 
court — in  Toronto  in  1J)13  eighteen  per  cent,  were  tried  by  a 
jury ;  in  the  Snpreme  CV>urt  about  twenty-six  per  cent.  In 
neither  of  these  conrts  do  the  litigants  pay  for  the  jury. 
Year  by  year  we  are  trying  fewer  an<l  fewer  cases  with  a 
jury. 

It  requires  no  argument  to  convince  any  thin,king  man  that 
the  two  qualities  of  certainty  and  s])eed  are  of  much  greater 
value  than  severity  of  ]innishment  as  a  deterrent.  If 
every  lyncher  were  certain  to  get  ten  years  in  the  penitentiary 
and  that  within  a  year  of  his  crime,  lynching  would  become 
most  unpopular;  it  would  almost  disappear.  We  have  never 
ha'd  a  lynching,  and  our  mining  camps  never  produced  a 
Bret  Ilarte  hero.  A  reasonable  certainty  of  ten  years  im- 
prisonment beginning  within  one  year  of  tlie  offense  would 
be  more  deterrent  than  a  reasonable  certainty  of  twenty  years 
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begiiiniiiir  five  y(ar3  after  the  uifeuse,  and  either  miieli  more 
oifeetive  than  a  mere  chance  of  hanging.  Is  not  any  system 
vicious  which  lends  itself  to  delay  i  And  is  not  a  speedy 
system  vastly  preferable  to  one  in  all  other  respects  equal, 
l)iit  dilatory  i  With  us,  as  I  told  your  Illinois  brethren  the 
other  day,  'Sve  think  in  the  Dominion,  if  a  Canadian  mur- 
derer is  not  hanged  within  a  year  of  his  crime,  he  is  justified 
in  complaining  of  being  deprived  of  his  just  rights,  given 
him  by  ^lagna  Charta" — NuUi  *  *  *  dijferemus  rectum 
aid  jiistitiam. 

And  why  should  one  accused  of  crime  be  set  free  because  a 
lawyer  has  made  a  blunder  in  putting  something  on  paper 
or  in  omitting  to  put  something  on  pajwr  (  If  he  has  had 
full  notice  of  the  charge  against  him,  full  opportunity  of 
seeing  and  hearing  the  witnesses,  of  producing  witnesses  on 
his  own  behalf  and  giving  his  own  version  if  he  wished  to  do 
so,  then  if  the  case  is  satisfactorily  proved  against  him,  what 
more  should  he  have  (  Why  should  a  trifling  error  in  form 
or  in  procedure,  not  affecting  the  merits  and  not  doing  any 
real  harm,  be  sufficient  to  enable  a  rascal  to  escape  just  pun- 
ishment ? 

As  has  already  been  suggested,  most  of  the  rules  which  in 
some  jurisdictions  give  effect  to  trifling  defects  have  their 
origin  in  the  dark  times  of  the  law  when  death  was  the  j^n- 
alty  for  a  trifling  theft.  Humane  judges  in  favorem  riiae 
seized  every  means  and  availed  themselves  of  every  loophole 
to  let  an  accused  escape  from  a  too  severe  punishment,  even 
if  that  involved  letting  him  escape  from  all  punishment. 
Can  there  be  any  good  reas(ni  why  such  a  course  should  be 
follf>w(d  now  when  the  law  is  humane  and  the  ])unishment  is 
made  to  fit  the  crime? 

Xotwithstanding  all  due  care  and  desire  to  do  the  right, 
the  courts  must  admit  that  they  are  not  perfect— the  common 
failings  of  humanity  are  not  at  once  put  to  flight  on  receipt 
of  a  patent.  Circumstances  may  come  to  light  which  show 
that  a  fair  trial  has  not  l)een  had.  In  our  system  the  Minister 
•  if  Justice  is  given  the  ])ower  to  direct  a  new  trial.  Tiiis  has 
been  d<me  at  least  once  u]>on  the  discovery  of  new  evidence. 
Or  although  the  convict  has  such  a  degree  of  mental  sound- 
ness as  to  come  within  the  law,  he  may  be  so  insane  that  it 
would  be  unwise  t<>  ]umish  him  by  death.  The  ^linister  of 
Justice  maN'   (and  where  there  is  any  groimd  to  think  there 
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may  Im*  iiisaTiitv,  almost  invariably  does)  causo  him  to  W\ 
cxaminod,  and  if  he  is  really  insane  may  recommend  com- 
iimtation,  iiiclndinfi-  impri-jonmmt  in  the  Criminal  l.nnatie 
Asyhim. 

l)nrin<i'  the  French  Revolntion  the  ])o\ver  to  connnnte  ])un- 
ishment  dnly  directed  by  the  conrt  was  taken  away  from  the 
authorities.  One  very  celebrated  and  very  horrible  case  oc- 
curred in  which  the  condennu'd  was  certainly  innocent  and 
yet  he  mnst  snflFer  l)ecanse  no  one  conld  interfere  with  the 
sentence  of  the  court.  That  instance  was  enona;h  (even  if 
snch  an  example  had  been  needed)  to  show  the  necessity  of 
vestinir  in  some  anthority  the  power  to  commute  punishment. 
This  i)ow(M'  is  given  to  some  one  in  every  civilized  state,  gen- 
craly  to  the  executive  head. 

In  our  system,  the  judge  Ix-fore  whom  a  criminal  trial  is 
had,  mnst,  if  the  sentence  of  death  is  imposed,  send  forth- 
with to  the  secretary  of  state  a  report  of  the  case.  He  sends 
ii  tianscri])t  of  the  shorthand  notes  of  the  trial,  with  snch 
o\\\rv  material  as  may  be  necessary.  This  goes  to  the  ^lin- 
ister  of  Jnstice  whose  duty  it  is  to  exanrine  the  proceedings 
and  to  advise  commutation  or  otherwise.  Tn  any  other  case 
ih<^  judge  may  report  if  he  sees  fit,  and  in  any  case  he  may 
make  rcconnneridations  to  the  ^linister.  So,  too,  in  the  case 
<!f  any  one  nnder  sentence,  however  light  or  severe,  the  ^lin- 
ister  may,  and  ujMm  request  always  does,  make  inquiry  into 
the  case,  obtaining  a  report  from  the  trial  judge,  etc.  Our 
Minister  of  Jnstice,  it  will  be  seen,  has  the  functions  of  the 
Ilonie  Secretary  in  London. 

I  do  not  think  it  well  to  say  anything  of  the  substantive 
law. 

Tf  I  were  to  he  asked  U)  give  the  salient  points  <if  difference 
of  onr  ])ractice  and  that  of  the  ordinary  state  of  the  Union, 
r  would  say : 

1 — The  abolition  of  the  old  and  useless  distinction  be- 
tween felony  and  misdemeanor. 

'2 — The  ])rivilege  given  an  awused  (except  in  the  case  of  a 
very  few  crimes)  of  iK'ing  tried  withemt  a  jury  by  a  judge. 

'3 — The  alx)lition  of  all  te>chnicality  in  indictments  and  in 
all  other  proceedings,  and  generally  the  minimizing  of  form. 

4 — The  s]khh1  with  Avhich  a  jury  is  had,  a  trial  held,  an 
appeal  disposed  of,  and  ])unishment  begun. 
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Every  state  must  ehoose  for  itself  what  it  prefers.  We 
have  made  our  choicx^,  and  find  it  answers  our  conditions.  I 
do  not  presume  to  advise  any  otlier  people,  but  may  Ix^  al- 
lowed to  say  to  you  what.  I  said  to  another  gathering  of 
lawyers  a  few  w(('ks  a<ro.  After  s])eaking-  df  the  former  con- 
dition of  criminal  law  in  England,  I  continued: — 

"Accordingly,  the  ])rosecution  of  an  alleged  oifender  be- 
came a  kind  of  sport.  The  ])risoner  had  so  much  of  a  start; 
so  luauy  ])roceedings  were  forbidden  t<>  his  ])ursuers;  he 
might  dcuble  and  dodge  and  in  the  end,  in  spite  of  facts 
wholly  j)r(>ved,  might  escajjc.  It  was  a  kind  of  glorified  fox 
hunt,  the  ipiarry  having  a  nnich  greater  chance  than  a  fox. 

"This  was  alxmt  the  condition  of  the  law  in  England  when 
the  Enited  States  branched  oif  and  when  Ep])er  Canada  was 
given  legislative  inde[)endence.  Both  took  the  law  with  them. 
The  rights  of  the  accused,  the  ])rotection  <jf  the  accused,  gave 
tlie  watchword ;  {"jid  some  courts  have  not  forgotten  it  yet. 
In  not  a  few  c<mrts  the  i)risoner  has  so  many  and  so  sacred 
rights  that  no  one  else  has  any,  the  state  included.  Instead 
of  its  being  a  solemn  inquiry  by  the  state  into  a  crime  alleged 
to  have  b.en  committed  against  it.  a  criminal  trial  is  apt  to 
degenerate  into  a  game,  a  ])lay,  a  s])ectacle  for  the  curious, 
a  subject  for  lurid  newspa])er  writing.  The  provision  made 
by  the  state  for  its  own  protectiou  that  no  one  shall  be  pun- 
ished until  convicted  by  a  comjietent  court  is  made  a  cloak 'to 
shelter  those  who  have  undoubtedly  coiumitted  crime;  the 
pettiest  of  all  petty  technicalities  are  invoked  as  though  they 
were  the  most  ])rofound  of  principles,  on  the  violation  of 
which  the  heavens  should  fall.  Time  seems  not  to  l)e  con- 
sidered of  importance  in  many  jurisdietious ;  and  in  one,  the 
members  of  the  Bar  say  openly  that  a  conviction  for  murder 
is  but  the  b-^ginning  of  the  criminal  trial. 

"Solemnity  and  fornudity  in  a  criminal  trial  have  great  in- 
fluence upon  the  criminal  edasses.  Severe  punishment  has 
not  at  all  the  same  deterrent  effect  as  certain  and  speedy 
[(unishment.  ^lany  a  degenerate  or  wilfully  wicked  person 
would  be  willing  to  be  uuide  the  central  feature  of  an  eight 
days'  or  eight  weeks'  show  with  a  good  chance  of  evading 
punishment.  Is  all  this  good  for  the  State  ?  *  *  *  If  the  )K?ople 
really  want  that  sort  of  thing  they  must  have  it;  but  do  the 
people  really  want  it  i  Of  course  the  criminal  classes,  the 
potential  criminal,  the  lawyer  who  is  ])aid  by  the  length  of 
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tiiiic  lie  can  make  a  case  last,  or  who  seeks  ^lory  ivom  tecli- 
iiical  injieiniity  or  florid  rhetoric,  the  yellow  and  near  yellow 
j(»nrnal  and  its  readers,  all  are  in  favor  of  it.  l^nt  the  man 
who  has  to  pay  for  it,  the  sober  minded  citizen  who  takes  an 
interest  and  a  pride  in  his  country,  who  is  jealons  of  her 
honor  and  repntation — what  of  him  ?  And  is  he  not  to  \vt 
considered  'i 

"If  a  criminal  trial  is  a  iiame,  well  and  ^ood.  The  fox 
hnnter  who  was  expostulated  with  on  the  cruelty  o'f  his  sport 
said,  'The  men  like  it,  the  horses  like  it,  and  nobody  can  he 
certain  that  the  fox  does  not  like  it.'  But  even  fox  hunters 
pay  for  their  game  out  of  their  own  [)oeket,  and  if  a  fox  does 
jjet  away  now  and  then,  there  is  no  great  harm.  We. in  (^m- 
ada  are  too  poor  to  be  willing  to  pay  for  such  a  sport,  too  busy 
to  l)e  willing  to  waste  weeks  on  an  investigation  for  which 
days  or  even  hours  are  ani])le.  *  *  *  When  a  trial  is  set,  we 
insist  on  it  being  proceeded  Avith.  with  due  diligence  and  rea- 
sonable sj)eed." 

When  the  i)eople  want  a  criminal  trial  to  take  the  jdace 
of  a  free  theatrical  ])erformance,  they  will  prefer  one  method. 
When  they  want  it  to  be  a  serious  and  dignified  investigation 
by  the  state  into  an  alleged  offense  against  the  state — the 
people — they  may  prefer  another.  Every  country  has  the  la.w 
it  deserves. 
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"CRIMINAL  PROSECUTION." 

THE  HONORABLE  WILLIAM  RENWICK  RIDDELL,  JUSTICE  OP  THE  SUPREME 
COURT  OP  ONTARIO  (APPEIiLATE  DIVISION),  TORONTO,  CANADA. 

An  association  such  as  this  must  be  of  very  great  value  to  the 
State,  composed  as  it  is  of  those  actually  engaged  in  the  work 
of  prisons,  and  not  simply  taking  an  interest  in  it  from  the  outside 
as  a  philosophic  study.  It  is  composed  of  experts  who  have  an 
opportunity  of  putting  their  theories  and  conclusions  to  a  practical 
test,  of  making  that  kind  of  experiment  which  has  made  the  natural 
sciences  what  they  are,  and  who  are  not  compelled  to  be  satisfied 
with  something  evolved  from  their  own  consciousness  like  the  meta- 
physician's camel. 

To  such  the  subject  of  my  address  may  not  at  once  appeal  as 
of  special  interest ;  but  while  in  any  case  they  must  be  affected  at 
least  as  members  of  the  body  politic,  they  should  as  a  special  class 
be  more  interested  in  all  that  affects  the  criminal,  and  not  least 
so  in  the  cause  which  brought  him  into  their  care. 

In  a  recent  murder  case  I  said  in  a  judgment :  ' '  The  commission 
of  the  act  does  not  in  itself  subject  the  actor  to  punishment,  it  is  the 
conviction  of  the  offence  which  renders  the  offender  liable  to  pun- 
ishment. Society  has  for  its  own  sake  decreed  that  before  any  one 
can  be  punished  by  the  State,  he  must  be  convicted  in  a  method  pre- 
scribed, (I  speak  generally).  Courts  are  not  given  the  sword  of 
retributive  justice ;  they  can  not  give  to  the  accused  what  they  be- 
lieve he  deser\'^es;  their  powers  are  limited  by  law  and  within 
law.  That  is  for  the  protection  of  the  State,  not  wholly  for  the 
protection  of  the  prisoner."  Rex  v.  Duckworth  (1916),  37  Ont.  L. 
R.  197,  at  pp.  229,  230. 

Let  me  express  my  meaning  in  a  slightly  different  way.  No 
one  in  any  civilized  country  in  a  state  of  peace  and  with  civilized 
jurisprudence  is  punished  simply  when  he  has  committed  a  crime. 
The  crime  in  itself  leads  to  nothing.  For  its  own  sake,  for  its  own 
safety,  the  State  has  decreed  that  before  any  one  can  be  punished 
for  a  crime,  he  must  be  tried  before  some  court  and  convicted 


either  on  his  own  confession  or  on  evidence  satisfactory  to  the  trial 
tribunal.  It  is  that  trial  with  its  incidents,  anterior  and  contem- 
porary, which  we  call  Criminal  Prosecution. 

In  a  civil  action  there  are  (speaking  generally)  a  plaintiff  and 
a  defendant;  there  is  some  one  suing  to  recover  something  from 
another  who  is  resisting.  It  is  unfortunate  that  a  similar  terminol- 
ogy has  been  introduced  into  the  criminal  law,  and  that  a  person  ac- 
cused of  a  crime  is  made  a  party,  corresponding  to  the  defendant 
in  civil  matters,  while  in  name,  at  least,  the  King,  the  State,  the 
People — something  connoting  the  totality  of  society — is  made  a 
prosecutor,  a  plaintiff.  Our  law  papers  are  entitled  ' '  The  King  vs. 
John  Smith,"  "The  People  vs.  John  Smith,"  etc.,  as  though  the 
King,  the  People,  the  State  had  an  interest  in  establishing  some- 
thing, the  establishment  of  which  the  accused  was  resisting.  Now 
it  may  be  said  at  once  that  in  the  early  history  of  the  criminal  law 
in  the  land  from  which  much  of  the  criminal  jurisprudence  of  the 
United  States  and  Canada  is  derived,  there  was  some  reason  for 
the  practice.  Reading  the  "State  Trials"  of  olden  times,  it  is 
but  too  manifest  that  in  very  many  instances,  the  accused  was  for 
some  reason  persona  non  grata  to  the  powers  that  were ;  that  they 
desired  his  removal  from  the  scene;  that  his  guilt  was  a  matter 
of  certainty  to  the  court,  and  every  effort  was  made  not  to  find 
out  the  truth,  but  to  convict  the  prisoner.  He  was  an  enemy  to 
the  King,  and  should,  therefore,  be  convicted:  not  he  was  con- 
victed and  therefore  proved  to  be  an  enemy  of  the  King — the  syl- 
logism was  inverted,  what  should  be  the  conclusion  was  made  the 
premise  and  the  premise  the  conclusion.  Then  every  effort  of  the 
Crown  Counsel  was  bent  to  convict,  as  every  effort  of  the  plain- 
tiff's counsel  in  a  civil  case  is  bent  to  win  a  verdict  for  his  client, 
whether  he  deserves  it  or  not. 

The  custom  of  styling  a  criminal  prosecution  much  as  a  civil 
action  is  styled  has  had  something  to  do  with  the  idea  that  the 
state  prosecutor  is  doing  the  right  thing,  his  plain  duty  and  all 
his  duty  when  he  does  his  best  to  bring  about  a  conviction. 

This  is  an  utterly  false  view  and  as  mischievous  as  it  is  false. 
The  accused  is  a  member  of  the  society  in  which  he  lives  and  it  is 
not  society  setting  itself  against  one  of  its  members  and  endeavoring 


at  all  hazards  to  put  him  away,  temporarily  or  permanently,  which 
we  see  at  a  criminal  trial.  Society  by  its  Parliament,  Congress, 
Legislature,  lays  down  the  rales  by  which  it  is  to  be  governed,  pre- 
scribes the  conduct  of  its  members,  sets  out  with  more  or  less  par- 
ticularity what  acts  it  will  not  ^villingly  permit,  assigns  greater  or 
lesser  punishment  to  follow  the  transgression  of  its  rules. 

In  all  civilized  jurisprudence,  crimes  are  defined  by  the  legis- 
lative body.  It  is  as  much  a  disgrace  to  the  legislators  to  leave 
crimes  ill-defined  or  at  loose  ends,  as  it  would  be  to  follow  the  same 
coui-se  in  the  case  of  the  ownership  of  land  or  other  property,  the 
rules  governing  promissory  notes,  or  the  relative  rights  and  duties 
of  husband  and  wife.  It  is  for  the  legislature  to  give  the  limits 
within  which  conduct,  non-altruistic  conduct,  must  be  confined — in 
a  word,  to  define  crime. 

There  may,  indeed,  be  so  primitive  a  community  as  that  its  needs 
can  be  met  by  the  English  Conunon  Law,  a  fairly  reasonable,  log- 
ical and  consistent  body  of  rules  laid  down  by  judges  of  the  olden 
time.  But  even  in  that  case,  the  legislature  by  doing  nothing  has 
expressed  its  satisfaction  with  a  set  of  definitions,  well  and  widely 
known,  though  found  not  sufficiently  exhaustive  or  otherwise  satis- 
factory for  another  community.  It  is  for  the  court,  the  judge,  to 
interpret  the  words  employed  by  the  legislator.  It  is  impossible 
to  look  into  the  minds  of  men,  and  no  judge  can  say  with  certainty 
what  any  other  man  or  any  body  of  men  have  meant.  All  that  he 
can  do  is  to  take  the  words  employed  by  the  legislator  to  express 
his  thoughts  and  meaning  and  find  out  as  best  he  may  the  meaning 
of  the  words  employed. 

Often  it  is  made  a  reproach  to  courts  that  they  make  a  fool  of 
the  law;  but  all  they  can  do  is  to  find  out  what  the  law  is  (not 
make  it)  and  if  the  law  is  foolish  that  is  the  fault  of  the  fool  of  a 
legislator,  or  if  the  legislator  is  not  a  fool  he  has  not  taken  the 
care  to  see  that  his  words  are  not  foolish.    Nemo  omnibus  Jioris  sapit. 

The  law  laid  down  by  legislators  is  interpreted  where  necessary 
by  the  judge.    So  far  all  are  agreed. 

Then  the  imperative  necessity  arises  to  see  to  it  that  no  one  shall 
transgress  the  law  with  impunity.  That  is,  first,  the  duty  of  the 
police,  and  then  of  every  citizen. 


Assume  now  that  it  is  suspected  that  a  criminal  law  (I  do  not 
stop  to  define  criminal  law)  has  been  broken  and  some  one  is  charged 
with  the  offence,  a  criminal  prosecution  follows. 

A  criminal  prosecution  should  be  an  investigation  into  the 
question  whether  the  accused  has  broken  the  law,  not  an  attempt  to 
prove  at  all  hazards  that  he  has  done  so. 

As  I  have  indicated,  it  is  not  that  the  accused  is  an  enemy  of 
society  and  therefore  should  be  convicted ;  but  it  is  "  did  he  commit 
the  act  and  therefore  is  he  an  enemy  of  society?" 

Accordingly  the  police  have  a  perfect  right,  nay  more,  it  is 
their  duty,  to  find  out  by  questioning  the  accused  what  he  will  tell 
them  of  the  transaction.  That  is  investigation.  They  have  no 
right  to  torture  by  word  or  deed,  no  right  to  threateii,  to  browbeat, 
to  ill  treat,  in  order  to  procure  a  confession — that  is  persecution. 
The  rack  never  was  legal  at  the  English  Common  Law  (although, 
unhappily,  sometimes  employed  extra-legally  in  State  cases  and 
none  of  its  congeners  is  to  be  tolerated  in  any  decent  community, 

"What  is  known  as  the  "Third  Degree"  is  a  villainous  system, 
no  more  to  be  justified  by  its  success  in  uncovering  crime  than  was 
the  rack,  the  boot,  or  other  horror  of  the  Inquisition  or  of  the  perse- 
cution of  the  Scottish  Covenanters. 

It  is  a  pleasure  for  me,  a  Canadian  judge,  to  be  able  to  say 
that  in  an  experience  of  over  thirty  years  at  the  bar  and  on  the 
bench,  I  never  knew  of  a  ease  of  "third  degree"  confession  and 
never  even  heard  of  more  than  one  with  us  (and  in  that  case  the 
jury  were  so  indignant,  that  in  their  indignation  they  forgot  their 
logic  and  acquitted  the  accused  who  was  almost  certainly  guilty) , 

The  accused  is  entitled  to  know  of  what  he  is  accused.  Com- 
mon sense  tells  lis  that  the  more  simple  and  plain  the  charge  is 
made  the  better.  In  practically  every  case  that  comes  before  the 
courts,  the  prisoner  knows  full  well  what  is  charged  against  him. 
The  police  have  probably  arrested  him  and  talked  about  the  offence 
alleged.  There  probably  has  been  an  investigation  in  his  presence 
before  a  magistrate.  The  case  must  be  rare  in  which  an  accused 
does  not  know  what  the  act  is  of  which  he  is  accused.  But  in 
every  case  he  is  entitled  to  know  what  is  his  siTpposed  crime.  Per- 
haps his  child  is  found  dead.    He  may  be  thought  to  have  neglected 


it  and  so  it  died,  or  to  have  maltreated  it,  or  to  have  slain  it  wil- 
fully. He  should  know  whether  he  is  being  charged  with  murder, 
manslaughter,  assault  and  battery,  neglect — "What  is  the  crime 
you  accuse  me  of?" 

The  answer  to  that  last  question  should  be  in  writing,  not  sub- 
ject to  the  fallibility  of  human  memory  of  spoken  words — littera 
scripta  manet. 

But  when  an  accused  has  a  statement  in  writing  of  the  crime 
with  which  he  stands  charged,  what  need  is  there  of  more?  The 
shameful  length  and  intricacy  of  indictments  in  some  jurisdictions 
is  notorious  and  scandalous.  Our  indictments  in  Canada  are  in 
such  form  as  this:  "The  Jury  of  our  Lord,  the  King,  present  that 
John  Smith,  at  Toronto,  June  the  twentieth,  one  thousand  nine 
hundred  and  sixteen,  murdered  James  Brown."  What  more  is 
needed?  I  once  heard  an  American  lawyer  say  that  he  did  not 
see  what  difference  it  made  to  the  accused  whether  he  was  said 
to  have  murdered  the  man  by  shooting,  choking,  starving  or  fright- 
ening him  to  death.  Suppose,  however,  that  my  friend  went  too 
far,  and  that  particulars  are  required  in  some  cases  of  the  means  by 
which  the  deed  is  said  to  have  been  committed  (and  the  cases  must 
be  exceedingly  rare  in  which  the  accused  does  not  know  this  quite 
well),  power  in  the  judge  to  order  particulars  on  application  will 
be  sufficient  for  every  possible  case. 

The  quashing  of  indictments  for  irregularity  and  the  like  is  a 
reproach  to  civilized  jurisprudence  and  can  only  bring  law  and  the 
administration  of  justice  into  contempt. 

A  Solicitor-General  of  the  United  States  once  said  in  my  pres- 
ence: "I  never  saw  an  indictment  I  did  not  understand  on  the 
first  reading.  I  never  saw  one  in  which  I  could  not  find  something 
not  to  understand  after  I  had  studied  it  a  month  or  so. ' '  He  came 
from  Missouri,  but  I  think  that  probably  even  his  ingenuity  could 
not  find  anything  to  misunderstand  in  a  simple  form  of  indictment 
such  as  I  have  spoken  of. 

An  indictment  should  not  be  a  document  for  the  exercise  of  legal 
ingenuity  at  all,  whether  in  the  drafting  or  the  reading.  It  should 
be  such  a  simple  plain  statement  of  the  offence  charged  as  that  the 
accused  may  fully  understand,  if  he  wants  to,  with  what  crime  he 


is  charged.  Fair  play  aud  the  protection  of  the  State  require  no 
more.    And,  surely,  ''Whatsoever  is  more  cometh  from  evil." 

The  institution  of  the  grand  jury  is  a  peculiar  one — it  is  a  relic 
of  former  times.  Its  history  is  obscure,  its  functions  seem  to  have 
changed  with  the  course  of  time,  but  in  any  case  it  should  not  be  a 
trying  jury ;  it  should  be  a  body  which  will  investigate  far  enough 
to  see  whether  there  is  real  ground  to  believe  that  the  prisoner  has 
committed  a  crime.  Various  views  are  taken  of  the  proper  func- 
tions of  the  grand  jurj^  but  in  no  case  is  the  grand  jury  allowed 
to  convict.  Where  a  grand  jury  has  come  to  the  conclusion  that 
such  facts  exist  as  will  warrant  a  full  investigation  of  an  alleged 
crime,  what  difference  the  grounds  upon  which  it  did  so  think? 
The  finding  of  a  true  bill  is  but  an  incident  in  no  wise  determining 
or  helping  to  determine  guilt.  There  is  no  need  for  society  pro- 
tecting itself  from  itself  by  requiring  that  all  the  proceedings  be- 
fore the  grand  jury  are  regular ;  that  all  the  evidence  taken  before 
the  grand  jury  should  be  such  as  would  be  admitted  in  the  formal 
trial  by  our  rather  technical  rules  of  evidence.  The  grand  jury  does 
not  try ;  it  directs  a  trial  to  be  had,  and  it  seems  to  me  at  least  that 
there  is  no  more  reasons  for  requiring  strictness  of  procedure  and 
evidence  before  a  grand  jury  than  for  requiring  the  prosecuting 
counsel  to  give  his  reasons  for  thinking  an  accused  should  be  tried. 

An  indictment  which  does  not  charge  a  crime  should  be  quashed, 
but  why  one  in  the  finding  of  which  some  trifling  error  has  occurred, 
some  irregularity,  or  some  mistake  in  taking  the  statements  of  wit- 
nesses ? 

Unless  I  am  wholly  wrong  in  my  theory  of  criminal  prosecution, 
namely,  that  it  is  not  a  fight  between  organized  society  on  the  one 
hand  and  some  individual  on  the  other,  but  a  formal  investigation 
and  inquiiy  by  the  State  into  the  question  whether  that  individual 
has  broken  its  law,  the  position  of  prosecuting  counsel  is  clear. 

Representing  the  State  as  he  does,  and  acting  as  its  agent  and 
servant  to  determine  fact,  it  is  as  much  his  duty  to  bring  out  and 
prove  all  the  facts  which  seem  to  show  that  the  accused  is  not  guilty 
as  those  which  have  the  opposite  tendency.  It  should  be  no  honour 
for  a  prosecuting  counsel  to  obtain  a  conviction  in  a  ease  of  real 


doubt,  no  disgrace  to  ''lose"  case  after  case,  so  long  as  he  has  with 
all  due  care  and  skill  placed  and  marshalled  all  the  facts  before 
the  trial  tribunal.  The  jury  must  take  the  responsibility,  and  with 
the  responsibility  the  honour,  of  the  honest  verdict,  the  disgrace  of 
the  dishonest  one. 

To  one  accustomed  to  British  law  it  seems  strange  that  such  an 
office  is  ever  throMm  into  the  political  arena  to  be  scrambled  for, 
term  after  term.  This  seems  to  carry  with  it  the  idea  that  the  man 
who  convicts  in  the  Greater  percentage  of  cases,  or  at  least  of  those 
which  attract  public  attention,  stands  a  better  chance  of  re-election. 
Success  in  convicting  in  cases  of  great  public  interest  and  notoriety 
may  indeed  lead  to  further  political  advancement.  There  is  a  well- 
known  instance  in  one  of  the  Middle  States  of  a  successful  prose- 
cuting attoi*ney  becoming  (largely  for  that  reason)  Governor  of 
his  State,  and  even  favorably  spoken  of  for  the  Presidency. 

I  have  no  criticism  to  make.  Every  nation  has  a  perfect  right 
to  make  its  own  rules  for  its  own  conduct,  and  it  would  be  the 
height  of  impertinence  for  an  outsider  to  offer  any  adverse  com- 
ment.   It  is  none  of  my  business  and  I  do  not  make  it  such. 

The  accused,  having  a  plain  and  simple  statement  of  the  crime 
of  which  he  is  accused,  having  before  him  an  officer  of  the  State 
whose  duty  it  is  to  bring  out  all  the  facts,  is  not  to  be  obliged  to 
put  himself  absolutely  in  the  hands  of  even  that  expert,  impartial 
as  he  should  be.  He  may,  if  he  sees  fit,  himself  have  an  expert  to 
supplement  the  facts  brought  out  by  the  prosecution,  to  argue  on 
the  law  as  few  accused  can  do  with  any  knowledge  and  on  the  facts 
which  I  have  never  seen  an  accused  do  with  effect. 

Then  the  trial  tribunal.  There  does  not  seem  to  be  any  reason 
why,  if  the  accused  prefers  it,  he  may  not  dispense  with  a  jury  en- 
tirely, and  with  a  grand  jury,  too,  and  have  his  case  tried  by  a  judge 
or  magistrate.  More  than  three-fourths  of  our  accused  do,  and  with 
a  great  saving  of  public  time  and  public  money. 

But  suppose  the  prisoner  wants  a  trial  by  jury.  Most,  if  not 
all,  countries  whose  jurisprudence  is  based  upon  the  common  law 
and  many  whose  jurisprudence  is  based  upon  the  civil  law,  allow 
that  claim,  at  least  in  serious  cases.    Some  countries  (Canada  in- 
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eluded)  refuse  to  allow  a  judge  to  try  the  most  serious  offences, 
murder  and  treason,  without  a  jury.  Some  allow  every  offence  to 
be  so  tried  with  the  consent  of  the  accused. 

A  jury  being  allowed,  what  kind  of  a  jury  is  to  be  called  ?  Fair- 
minded  men,  men  who  will  do  the  right  according  to  their  judg- 
ment, are  in  the  vast  majority.  Has  the  accused  a  right  to  more 
than  that?  The  extraordinary  length  of  time  taken  in  some  States 
to  get  a  jury  is  a  matter  of  amazement  to  us  Canadians.  We  can 
not  understand  it.  A  brother  judge  in  my  presence  made  it  this 
summer  a  matter  of  comment  that  in  a  remarkable  criminal  trial 
over  which  he  had  presided,  it  took  two  hours  to  get  a  jury — but  in 
that  case  there  were  several  defendants  and  the  case  was  one  which 
had  excited  great  public  attention  and  newspaper  comment.  I  never 
saw  it  take  more  than  half  an  hour  to  get  a  jury,  and  my  experi- 
ence is  not  short  or  small. 

As  I  shall  never  understand  it,  I  say  no  more  about  it — it's 
none  of  my  business,  anyway. 

I  am  not  sure  whether  it  is  the  latitude  allowed  to  defendant's 
counsel,  of  which  full  advantage  is  taken,  which,  has  made  it  in 
many  cases  apparently  the  duty  of  the  prosecuting  counsel  to  press 
for  a  conviction  or  vice  versa. 

Perhaps,  however,  it  is  the  fact  that  a  criminal  trial  too  often 
is  seen  or  conceived  to  be  a  struggle  of  skill  and  acumen  between 
the  counsel  for  prosecution  and  defence  which  may  account  for 
the  great  length  of  time  a  criminal  trial  will  take  in  some  juris- 
dictions. Whatever  may  be  the  cause  it  is  notorious  that  in  some 
places  a  criminal  trial  will  occupy  a  court  for  days,  weeks,  some- 
times even  months. 

Is  any  possible  public  good  attained  by  such  monstrously  pro- 
longed trials?  That  question  must  be  answered  by  the  people 
themselves,  who  are  the  final  judges  of  what  they  want.  In  your 
system,  as  in  ours,  the  people  must  have  what  they  want,  a  little 
sooner,  a  little  later  in  some  places  than  others,  but  they  are  the 
final  authority.    And  every  people  has  the  law  it  desires. 

I  would  ask  you  to  believe  I  did  not  come  here  to  preach  to  you 
or  lecture  you.  You  know  your  own  business  and  do  not  need  any 
assistance  from  me.    I  only  throw  out  thoughts  which  may  be  of 


some  advantage.  That  they  are  not  random  thoughts  or  expressed 
now  for  the  first  time,  will  be  shown  by  an  address  I  made  before 
the  Illinois  Bar  Association,  extracts  from  which  I  ask  to  be  al- 
lowed to  read : 

The  court  was  made  for  man,  not  man  for  the  court. 
No  considerations  of  dignity,  tradition,  esprit  du  corps 
should  ever  induce  a  judge  to  forget  that  he  is  a  servant 
of  thq  people,  paid  by  the  people  to  do  the  people's  work — 
if  he  fail  to  appreciate  this  elementary  truth  and  to  act 
upon  it,  he  is  apt  to  be  an  unfaithful  servant,  a  dishonest 
I'ecipient  of  wages  paid  for  work  which  he  fails  to  do. 
Fortunately,  this  class  of  judge  is  rare;  there  is  not  "I.  W. 
W."  associations  for  them. 

The  court  does  not  exist  for  the  exhibition  of  the  per- 
sonal dignity  of  the  judge.  Personal  dignity  in  a  judge 
may  be  a  valuable  asset  to  the  community  which  he  serves, 
it  may  help  to  preserve  decorum  and  thereby  advance  pub- 
lic business;  but  it  may  be  a  detriment  if  of  a  certain  kind. 
If  the  back  be  so  stiff  that  it  can  not  bend  itself  to  work, 
and  if  the  business  of  the  court  must  be  delayed  because 
the  judicial  dignity  craves  twenty-three  hours'  rest  of  the 
twenty-four,  the  public  can  very  well  manage  to  get  along 
without  it.  And  the  dignity  which  is  so  concerned  with 
looking  for  slights  and  "contempts  of  court"  that  it  has 
little  time  for  anything  else,  is  better  placed  elsewhere  than 
on  the  bench.  Let  a  judge  do  his  work  faithfully,  promptly 
and  courteously,  and  his  dignity  may  generally  be  left  to 
look  after  itself. 

Tradition  is  sometimes  of  much  value;  but  it  is  tradi- 
tion of  what  is  good  and  useful;  a  traditional  method  of 
doing  business  is  convenient  and  not  infrequently  is  the 
best  available  method;  but  a  tradition,  if  there  be  one,  of 
dilatoriness  or  inefficiency  were  better  forgotten.  What 
is  old  is  not  necessarily  good ;  nor  what  is  new,  necessarily 
wrong. 

But  it  is  never  to  be  forgotten  that  the  courts  belong  to 
the  people,   and  the   wishes — even   the   prejudices — of  the 
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people  must  be  borne  in  mind.  If  for  any  reason  the  body 
of  the  people  were  to  come  to  the  opinion  that  a  judge  trial 
was  not  a  just  trial,  justice  would  not  be  satisfactorily  ad- 
ministered if  that  form  of  trial  were  adopted.  There  I 
leave  the  matter. 

******** 

Law  is  not  a  game  where  the  smartest  man  wins,  it  is 
a  serious  attempt  to  determine  rights,  no  matter  by  whose 
mouth  or  with  what  ingenuity — or  want  of  it — ^they  are 

asked. 

******** 

A  word  or  two  as  to  the  administration  of  criminal 
justice. 

The  abominable  cruelty  of  the  English  law,  whether  the 
common  law  as  interpreted  in  early  times  by  the  high- 
placed  judge  or  made  in  later  times  by  the  high-placed 
member  of  parliament  for  the  governance  of  the  lower 
classes — in  either  case  a  mandate  in  the  vast  majority  of  in- 
stances of  the  superior  to  the  inferior — revolted  the  hu- 
mane. Rules  were  extended  or  invented  to  save  the  shed- 
ding of  blood  for  petty  or  even  serious  offences.  The  law 
was  brutal,  and  its  brutality  was  mitigated  or  evaded  by 
the  ingenuity  of  less  blood-thirsty  judges.  Trifling  de- 
fects, errors  of  form,  omissions  to  prove  immaterial  allega- 
tions, matters  of  no  importance  whatever,  were  laid  hold 
of  to  prevent  a  judicial  murder.  Consequently  the  result 
of  a  prosecution  became  very  much  a  matter  of  chance; 
criminals  looked  upon  a  verdict  of  guilty  as  a  bit  of  bad 
luck.  A  chaplain  of  Newgate  of  the  time  has  left  an  awful 
account  of  the  view  taken  by  prisoners  of  trials,  an  account 
which  haunts  the  reader  as  a  horror  for  years. 

Accordingly,  the  prosecution  of  an  alleged  offender  be- 
came a  kind  of  sport.  The  prisoner  had  so  much  of  a  start, 
so  many  proceedings  were  forbidden  to  his  pursuers,  he 
might  double  and  dodge,  and  in  the  end,  in  spite  of  facts 
wholly  proved,  might  escape.     It  was  a  kind  of  glorified 
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fox  hunt,  the  quarry  having  a  much  greater  chance  than 
a  fox. 

This  was  about  the  condition  of  the  law  in  England 
when  the  United  States  branched  off  and  when  Upper  Can- 
ada was  given  legislative  independence.  Both  took  the  law 
with  them.  The  rights  of  the  accused,  the  protection  of 
the  accused,  gave  the  watehword ;  and  some  courts  have  not 
forgotten  it  yet.  In  not  a  few  courts  the  prisoner  has  so 
many  and  so  sacred  rights  that  no  one  else  has  any,  the 
State  included.  Instead  of  a  criminal  trial  Being  a  solemn 
inquiry  by  the  State  into  a  crime  alleged  to  have  been  com- 
mitted against  it,  a  criminal  trial  is  apt  to  degenerate  into 
a  game,  a  play,  a  spectacle  for  the  curious  and  a  subject  for 
lurid  newspaper  WTiting.  The  provision  made  by  the 
Stxite  for  its  own  protection,  that  no  one  shall  be  punished 
unless  and  until  convicted  by  a  competent  court,  is  made  a 
cloak  to  shelter  those  who  have  undoubtedly  committed 
crime;  the  pettiest  of  all  petty  technicalities  are  invoked 
as  though  they  were  the  most  profound  of  principles,  on  the 
violation  of  which  the  heavens  should  fall.  Time  seems  not 
to  be  considered  of  importance  in  many  jurisdictions;  and 
in  one  the  members  of  the  bar  say  openly  that  a  convic- 
tion for  murder  is  but  the  beginning  of  the  criminal  trial. 

Solemnity  and  formality  in  a  criminal  trial  have  great 
influence  upon  the  criminal  classes.  Severe  punishment 
has  not  at  all  the  same  deterrent  effect  as  certain  and  speed}' 
punishment.  ISIany  a  degenerate  or  wilfully  wicked  per- 
son would  be  willing  to  be  made  the  central  feature  of  an 
eight  days'  or  eight  weeks'  show  with  a  good  chance  of 
evading  punishment. 

Is  all  this  good  for  the  State? 

Once  again,  if  the  people  really  want  that  sort  of  thing 
they  must  have  it;  but  do  the  people  really  want  it?  Of 
course,  the  criminal  classes,  the  potential  criminal,  the  law- 
yer who  is  paid  by  the  length  of  time  he  can  make  a  case 
last  or  who  seeks  glory  from  technical  ingenuity  or  florid 
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rhetoric,  the  yellow  and  neai'-yellow  paper  and  its  readers, 
all  are  in  favor  of  it.  But  the  man  who  has  to  pay  for  it, 
the  sober-minded  citizen  who  takes  an  interest  and  a  pride 
in  his  country,  who  is  jealous  of  her  honor  and  reputation 
— what  of  him?    And  is  he  not  to  be  considered? 

If  a  criminal  trial  is  a  game,  well  and  good.  The  fox 
hunter  who  was  expostulated  with  on  the  cruelty  of  his  sport 
said,  ''The  men  like  it,  the  horses  like  it,  and  nobody  can 
be  certain  that  the  fox  don 't  like  it. ' '  But  even  fox  hunters 
pay  for  their  game  out  of  their  own  pocket,  and  if  a  fox 
does  get  away  now  and  then,  there  is  no  great  harm.  We 
in  Canada  are  too  poor  to  be  willing  to  pay  for  such  a 
sport  and  too  busy  to  be  willing  to  waste  weeks  on  an  in- 
vestigation for  which  days  or  even  hours  are  ample.  We 
think  that  except  in  very  grave  offences,  such  as  murder 
and  the  like,  an  accused  should  have  the  option  to  be  tried 
by  a  judge  and  without  delay,  instead  of  waiting  for  a 
jury  sittings.  If  one  charged  with  crime  be  desirous  of  trial 
by  jury  we  allow  him  a  copy  of  the  jury  panel  in  sufficient 
time  to  make  inquiries  as  to  anj'^  objection  to  the  jurymen, 
and  when  a  trial  is  set  we  insist  on  it  being  proceeded  with, 
with  due  diligence  and  reasonable  speed.  The  first  time  I 
met  your  ex-president,  Mr.  Taf t,  he  spoke  of  the  intoler- 
able delay*  in  criminal  trials  in  the  United  States.  I  told 
him  that,  a  short  time  before,  I  had  gone  to  a  Canadian 
city  to  hold  assizes  on  the  same  day  that  a  few  hours  farther 
along  the  same  line  of  rail  but  across  the  international 
boundary,  a  judge  began  to  get  his  jury  in  a  murder  case.; 
that  I  had  tried  four  criminal  cases  and  seven  civil  cases, 
and  was  home  in  Toronto  before  my  American  brother  had 
half  his  jury.  I  told  the  New  York  Bar  Association  that 
in  my  thirty  years'  experience  I  never  saw  it  take  more 
than  half  an  hour  to  get  a  jury.  Let  me  add  that  I  have 
never  but  once  heard  a  proposed  juryman  asked  a  question 
about  reading  newspapers,  forming  an  opinion,  or  anything 
else.  I  have  never  known  even  a  murder  case  (except  one) 
take  four  days;  very  few  indeed  take  more  than  two;  none 
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tried  before  me  has  taken  as  mnch  as  two  full  days;  and 
medical  or  other  experts  are  not  allowed  to  drag  out  pro- 
ceedings. We  think  four  on  each  side  enough  except  in 
special  circumstances,  and  we  keep  these  well  in  hand. 

Is  fair  play  not  the  only  natural  right  of  one  accused 
of  crime?  It  may  be  that  in  some  courts  the  proceedings 
are  protracted  by  the  gladiatorial  spirit.  The  prosecuting 
counsel  feels  that  he  has  a  brief  for  conviction  and  that  he 
is  vanquished  and  disgraced  if  he  fails  in  procuring  it.  He 
strains  every  nerve  to  that  end,  stretches  the  law  and  colors 
the  facts;  and  if,  per  fas  aut  per  nefas  he  hears  the  jury 
say  "Guilty,"  he  is  triumphant.  I  venture  to  think  that 
that  theory  and  the  practice  based  upon  it  are  wholly  vi- 
cious and  debasing.  In  an  investigation  by  the  State  into  an 
alleged  offence  against  itself,  the  counsel  representing  the 
State  has  the  plain  duty  to  investigate;  and  the  State  not 
desiring  an  accused  to  be  pronounced  guilty  if  in  fact  or 
in  law  he  is  not,  it  is  the  plain  duty  of  the  prosecuting  coun- 
sel to  bring  before  the  court  and  jury  all  the  facts  and  all 
the  law — what  helps  as  well  as  what  incriminates  the  ac- 
cused. 

The  wholly  brutal  system  of  the  judge  being  the  most 
determined  and  effective  prosecutor  has  long  gone  out;  the 
only  excuse  for  it  was  that  not  seldom  the  judge  had  been 
the  investigator  and  had  become  certain  of  the  guilt  of  the 
accused.  Howell's  State  Trials  are  appalling  reading  at 
the  best;  and  a  judge  who  would  act  now  as  the  most  ven- 
erated of  the  sages  of  the  law  acted  in  the  past  would  be 
cursed  and  despised  of  all  men. 

Has  not  the  spirit  of  these  judges  descended  to  some 
prosecuting  counsel? 

In  Canada,  the  theory  is  that  the  Crown  counsel  repre- 
sents the  State.  He  has  no  concern  with  whether  the  ac- 
cused is  found  guilty  or  not.  His  whole  duty  is  performed 
when  he  has  brought  out  all  the  facts  by  direct  evidence 
or  by  cross-examination  of  witnesses  for  the  defence  and 
has  summed  up  to  the  trial  tribunal  fairly  all  the  facts.    If 
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the  judge  or,  in  ease  of  a  jury  trial,  the  jury  think  no  case 
has  been  made  out,  that  is  no  concern  of  his;  he  is  not  to 
blame.  Of  course,  human  nature  is  human  nature.  Counsel 
will  instinctively  want  to  fight  the  counsel  on  the  other  side. 
It  is  diflScult  to  be  impartial,  particularly  when  one  has  a 
strong  conviction  of  the  guilt  of  the  accused ;  but  if  counsel 
wilfully  concealed  or  failed  to  bring  out  facts  favorable 
to  the  prisoner's  innocence,  if  he  unduly  pressed  for  a  con- 
viction, if  he  were  to  urge  unfair  arguments  to  the  jury, 
he  would  lay  himself  open  to  unfavorable  comment  of  his 
professional  brethren  and  the  public,  as  well  as  to  stern 
rebuke  by  the  trial  judge.  The  method  of  candor  and  fair 
play  brings  more  convictions  than  the  opposite  course.  A 
jury  like  fair  play,  and  if  they  see  a  prisoner  is  not  getting 
it,  they  are  not  at  all  unlikely  to  feel  resentment  and  to 
"help  the  under  dog."  I  am  an  old  Crown  Counsel,  and 
I  speak  whereof  I  know. 

******** 

Speed  is  called  for  in  an  appeal  in  criminal  matters. 
The  deterrent  effect  of  punishment  varies  inversely  with 
the  delay  in  punishing;  while  if  there  is  to  be  a  new  trial, 
it  should  be  as  soon  as  possible;  witnesses  disappear  or 
"forget"  even  more  quickly  and  effectively  in  criminal  than 
in  civil  matters. 

Punishment  should  follow  swiftly;  we  think  in  the  Do- 
minion that  if  a  Canadian  murderer  is  not  hanged  within  a 
year  of  his  crime,  he  is  justified  in  complaining  of  being  de- 
prived of  his  just  rights  as  given  him  by  the  Magna  Charta. 

Now  in  conclusion,  let  me  wish  this  Association  all  success  in  its 
philanthropic,  human  objects.  A  Canadian  member  I  know  whose 
name  is  called  blessed  in  many  a  heart  torn  with  sorrow  and 
racked  with  sin.  May  the  others  of  this  Association  be  equally  re- 
warded for  duty  well  and  faithfully  done. 
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EDITORIAL  NOTE 

Pursuant  to  the  plan  of  the  Editorial  Committee  to  introduce  each  Volume 
of  this  Series  with  a  word  from  both  a  British  scholar  and  an  American  scholar, 
the  Committee  preferred  a  request,  foiu-  years  ago,  to  Luke  Owen  Pike,  Esq., 
barrister  of  Lincoln's  Inn,  and  assistant  Keeper  of  the  Public  Records.  The 
request  was  cordially  granted.  Mr.  Pike's  notable  work,  "The  History  of 
Crime  in  England,"  distinguished  him  as  the  natural  speaker  for  the  purpose. 
His  sound  scholarship  in  his  edition  of  the  Yearbooks  of  Edward  IH  and  in 
his  "History  of  the  House  of  Lords"  placed  him  among  the  most  eminent 
of  England's  historians. 

In  later  correspondence,  since  the  outbreak  of  the  War,  Mr.  Pike  indicated 
his  intention  (assented  to  by  the  Editor)  "to  write,  as  it  were,  a  new  chapter 
of  the  history  of  criminal  law  on  the  Continent,  in  accordance  with  the  object- 
lessons  which  the  Continent  is  now  providing."  This  intended  chapter, 
however,  has  been  lost  to  the  world.  In  October,  1915,  the  preliminary 
proofs  of  this  book  were  forwarded  to  Mr.  Pike ;  but  before  the  end  of  that 
month  he  had  passed  away ;  and  no  manuscript  draft  of  an  Introduction  could 
be  found  among  his  papers,  other  than  some  unfinished  notes  made  in  prepa- 
ration. Instructions  had  been  left  by  him  to  destroy  all  papers  "except  those 
relating  to  the  Continental  Legal  History  Series  published  under  the  auspices 
of  the  Association  of  American  Law  Schools."  Evidently  the  fulfilment  of  his 
plan  had  been  postponed  until  the  expected  arrival  of  the  proofs ;  which  came 
at  last,  but  too  late. 

The  editorial  plan  for  an  Introduction  on  behalf  of  British  legal  science  has 
nevertheless  been  enabled  to  be  fulfilled,  by  the  com'tesy  of  Mr.  Justice 
William  Renwick  Riddell,  of  the  Supreme  Court  of  Ontario.  His  dis- 
tinguished name  and  his  charming  personality  are  familiar  to  the  Bar  of  the 
United  States ;  and  his  scholarship  is  attested  in  a  long  list  of  essays,  indicating 
the  natural  zest  of  the  historian  to  be  imiquely  compatible  with  the  wisdom 
and  practical  activities  of  the  judge.  His  goodwill  to  the  cause  represented  by 
the  present  Series  had  already  been  shown  by  his  Introduction  to  Volume  V 
("History  of  Continental  Criminal  Procedure"),  and  this  emboldened  the 
Editor  to  solicit  the  renewal  of  the  favor. 

J.  H.  W. 
February,  1916. 
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INTRODUCTION 
By  William  Renwick  Riddell* 

This  work  is  of  extreme  value  to  those  who  desire  a  scientific 
and  philosophical  knowledge  of  the  principles  underlying  the 
criminal  law,  punishment  for  crime,  commutation  and  pardon ; 
and  sidelights  are  cast  by  it  upon  criminal  procedure.  Its  chief 
value  therefore  will  be  to  the  legislator  and  to  him  who 
wishes  to  influence  the  legislator,  to  the  Executive  and  those 
concerned  in  the  execution  of  the  judgment  of  the  Courts.  The 
difficulties  experienced  in  other  times  and  other  countries,  and 
the  manner  in  which  they  have  been  met  and  in  part  overcome, 
are  object  lessons  which  the  statesman  and  the  reformer  cannot 
afford  to  neglect. 

We  English-speaking  peoples  may  not  segregate  ourselves  from 
the  rest  of  humanity  —  we  have  our  own  conceit  in  the  superiority 
of  our  own  "culture"  ^  which  we  treasure  in  proud  and  for  the 
most  part  harmless  self-satisfaction.  But  if  and  when  that  self- 
complacency  goes  so  far  as  to  ma'ke  us  wholly  regardless  of  what 
other  peoples  are  and  do,  it  ceases  to  be  harmless  —  the  harm 
being  infinitely  greater  to  ourselves  than  to  the  "foreigner." 

One  of  the  lessons  here  taught  —  indirectly  indeed  —r  is  the  essen- 
tial and  fundamental  unity  of  mankind ;  "  there  is  a  great  deal  of 
human  nature  in  man."  With  the  Greek  the  blood  of  a  man  who 
had  been  slain  cried  aloud  for  vengeance,  just  as  the  Hebrew 
record  represents  Yahweh  as  saying  to  the  first  murderer,  "The 
voice  of  thy  brother's  blood  crieth  unto  me  from  out  the  ground  "  : 
the  Roman  said  "Natura  partes  habet  duas,  tuitionem  sui  et 
ulciscendi  jus",  and  Breathitt  County  lives  up  to  its  natural 
rights  so  declared. 

*  LL.D.,  F.  R.  Historical  Society,  etc.,  Justice  of  the  Supreme  Court  of 
Ontario. 

"See  an  article  by  Dr.  John  H.  Wigmore  on  "The  International 
Assimilation  of  Law,"  10  Illinois  Law  Review  at  p.  387  (January,  1916). 
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INTRODUCTION 

The  Jew  was  ordered  to  stone  to  death  all  of  his  elan  who  sought 
after  strange  gods ;  and  while  in  the  Roman  system  there  was  in 
theory  no  regard  to  religious  opinions,  a  way  was  found  to  deal 
with  the  Christians,  "a  pestilent  and  pernicious  sect"  who  were 
chiefly  characterized  by  minding  their  own  business  and  securing 
their  eternal  welfare.  The  Church  possessed  means  of  punishing 
heretics  in  the  Middle  Ages  and  before  and  after ;  and  the  ]\Ior- 
mons  in  our  Canadian  West  are  secure  from  persecution  only  be- 
cause certain  of  their  theological  antagonists  have  not  the  power 
as  they  have  the  desire. 

"Eppur  si  muove!"  The  conception  of  what  constitutes 
crime  changes  from  generation  to  generation.  The  Chorus  in 
Euripides'  "Bacchse"  who 

"0od^{ova-a) 
Bpofiicp  irovov  -qhvv  Kafiarov  r  ev — 
KcifiaTOV,  ^dK')(^top  eua^Ofieva  (vv.  65-67), 
sings 

a>  fiUKap,  6iTri<i  evSai/xcov 
reXera?  6ec!)P  etSo)? 

Kol  diaaeverai  yjrv^^av 

ev  opeaat  ^a<y')(evaiv 

oaioL^  KadapfjLOiaiv 

rd  re  fiaTpo<;  fieyd\a<;  op- 

yia  KfySeXa?  ^e/Atrevcoy  (vv.  72-79), 

undoubtedly  expressed  the  opinion  of  the  poet  and  of  his  hearers.^ 
But  sacred  as  were  the  Bacchantes  and  their  orgies  to  the  Greek, 
the  Roman  took  a  different  view  of  them.  The  Senate  thought 
"ut  omnia  Bacchanalia  Romse  primum,  deinde  per  totam  Italiam, 
diruerent",  and  decreed  "Ne  qua  Bacchanalia  Romse  neve  in 
Italia  essent"  (Eivy,  xxxix,  18).  This  was  no  "brutum  fulmen"; 
hundreds  were  executed  in  public  or  in  private,  more  were  im- 
prisoned or  banished.  Nor  do  I  find  that  the  Bacchanalia  of 
Rome  were  worse  —  they  could  not  be  worse  —  than  the  orgy  of 
Agaue,  when  she  slew  and  dismembered  her  son. 

1 1  quote  Beckwith's  edition  of  Wecklein's  version  (Boston,  Ginn  &  Co., 
1886)  —  "dod^ovaa"  substituted  for  ^ocifw  for  gramniatieal  reasons.  The 
Chorus  speeding  on  her  glad  toil,  her  happy  task,  raising  the  Bacchic 
shout,  cries  "O  happy  he  who  to  his  blessedness,  knowing  well  the  divine 
mysteries,  sanctifies  his  life,  and  is  in  soul  initiated  into  the  orgiastic  band 
with  holy  ceremonies  solemnly  performing  Bacchic  rites  in  the  mountains 
—  and  celebrating  the  prescribed  orgies  of  the  mighty  Cybele." 
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The  Flagellantes  of  a  few  centuries  ago  were  for  a  long  time  as 
holy  as  the  Howling  or  the  Whirling  Dervishes ;  but  this  generation 
could  not  stand  the  Holy  Rollers. 

In  the  ninth  century  B.C.,  a  certain  highly-revered  person,  when 
he  was  guyed  by  a  lot  of  half-grown  lads,  turned  and  cursed  them, 
just  as  the  town-drunkard  would  to-day ;  and  it  was  accounted  to 
him  for  glory-  that  thereupon  two  she-bears  came  out  of  the  wood 
and  tore  the  youngsters.  To-day,  the  prophet  would  find  himself 
in  the  Police  Court  for  cursing,  and  he  would  be  sent  to  the  Peni- 
tentiary by  any  people  who  believed  in  the  efficacy  of  prayer. 

In  some  cases  it  may  be  that  the  change  is  not  wholly  for  the 
better ;  while  no  one  unless  he  were  unusually  bloodthirsty  would 
wish  the  death  penalty  restored  for  inventing  and  spreading 
satires,  scurrilous  stories  and  satirical  songs  of  a  political 
nature,  as  the  XII  Tables  prescribed,  something  better  is  much 
to  be  desired  than  the  civil  suit  to  which  an  ex-President  of  the 
United  States  was  driven  to  defend  his  reputation.  Perhaps  the 
recent  attempt  in  Pennsylvania  to  deal  with  the  matter  had  some 
merits,  but  it  fell  before  the  ridicule  of  the  untouched.  The  fact 
is  that  we  have  lost  the  IVIiddle  Ages  sense  of  the  importance  of 
the  word,  spoken  or  written :  and  now  no  one  would  think  of 
nailing  a  reviler  of  the  City  authorities  to  a  post  by  the  tongue 
until  he  cut  himself  loose. 

So,  too,  in  the  matter  of  punishment,  death  was  for  long  the 
only  effective  deterrent ;  if  we  except  what  was  almost  an  equiva- 
lent, banishment.  When  mankind  was  composed  of  septs,  clans, 
tribes,  which  looked  on  each  other  with  hatred  and  dread,  which 
had  no  intercourse  with  each  other,  to  be  driven  from  one's  own 
was  almost  as  terrible  as  death.  Cain,  made  a  fugitive,  cried, 
"My  punishment  is  greater  than  I  can  bear" ;  and  many  felt  the 
like  when  driven  like  the  scape-goat  into  the  wilderness.  The 
theory  grew  up  that  the  soil  of  the  fatherland  stained  by  the 
blood  of  the  slain  could  not  bear  the  presence  of  the  red  slayer; 
and  Theoclumenos  dvSpa  KaTUKTa'i  efi^vXov,  the  crazed  Orestes 
and  the  thrice  unhappy  Adrastos  must  forth  eV  TrarpiBo^,  at  least 
till  they  receive  absolution  and  purification.  But  the  thought 
was  never  far  absent,  "  You  have  taken  life,  be  therefore  deprived 
of  all  that  makes  life  worth  living." 

That  conception  of  the  necessity  of  living  with  one's  own  has 
long  passed  away;  and  none  can  convince  the  throngs  of  immi- 
grants to  this  continent  that  banishment  is  a  real  punishment. 
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Even  the  sentence  of  transportation  lost  its  terrors  for  the  "  S>Tn- 
pathizers"  of  1837-8,  who  were  transported  to  Van  Diemen's 
Land,  and  the  Fenian  invaders  of  1866  were  sent  to  the  Peniten- 
tiar}\ 

Imprisonment  could  not  be,  when  there  were  no  prisons ;  but 
prisons  would  have  been  built  if  imprisonment  had  been  a  real 
punishment.  Until  comparatively  recent  times,  the  richest 
and  most  powerful  lived  of  choice  and  of  necessity  in  buildings 
not  far  removed  from  a  gaol,  with  thick  stone  walls,  small  win- 
dows, execrable  sanitary  arrangements,  without  provision  for  what 
we  now  consider  ordinary  decency.  As  between  Sing  Sing  Prison 
and  Carnarvon  Castle,  give  me  the  Prison.  Only  those  who,  like 
Robin  Hood,  lived  under  the  green-wood  tree  felt  it  a  deprivation 
to  be  shut  up  —  the  sequestration  from  the  rest  of  the  world 
bringing  with  it  the  incidental  but  invaluable  advantage  of  se- 
curity from  enemies. 

When  man  could  walk  about  reasonably  safe  from  danger  of 
sudden  assault,  imprisonment  became  something  to  be  dreaded 
and  the  gaol  a  means  of  punishment,  so  that  now  there  is  bitter 
complaint  if  "prison  forte"  if  not  "dure"  be  awarded  even  to 
keep  an  accused  safe  till  his  trial. 

We  may  perhaps  have  become  too  uniform  in  our  manner  of 
punishing  different  forms  of  offense  against  the  law.  Bentham 
was  not  oblivious  to  the  value  of  making  the  punishment  fit  the 
crime ;  but  he  would  not  have  gone  so  far  as  to  extract  the  intes- 
tines from  one  who  wrongfully  girdled  his  neighbour's  trees,  and 
wind  them  about  the  trees  in  lieu  of  the  abstracted  bark;  nor 
would  he  give  the  shameless,  the  choice  between  a  heavy  fine  and 
running  naked  through  the  town.  In  Canada,  the  authorities'  a 
few  years  ago  had  to  interfere  with  the  Doukhobors,  who  per- 
sisted in  marching  "in  puris  naturalibus " ;  and  any  one  who 
should  attempt  anything  of  the  kind  anywhere  in  civilization 
would  soon  be  laid  by  the  heels. 

It  is  interesting  to  find  in  these  pages  the  origin  of  much  "  fire- 
side law",  which  is  often  but  a  survival  in  popular  belief  of  what 
was  once  a  legal  fact.  For  example,  it  is  a  matter  of  implicit  belief 
amongst  the  lower  classes  in  Britain  that  if  the  rope  used  in  hang- 
ing a  criminal  should  break,  he  would  go  free.  That  this  was  the 
case  in  early  German  law  is  certain  and  almost  certain  that  it 
was  the  case  at  least  locally  in  England  —  the  breaking  of  the 
rope  being  a  token  of  Divine  forgiveness. 
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All  such  matters  and  many  more  of  like  nature  are  touched 
upon ;  most  are  exhaustively  treated  in  this  interesting  and  valu- 
able work.  More  valuable  and  interesting  to  many  will  be  the 
general  observations  of  the  author  —  I  may  be  permitted  to  men- 
tion one  or  two. 

In  drawing  the  distinction  between  the  Roman  and  the  Germanic 
conception  of  the  relation  of  the  individual  to  the  State,  it  is  said 
that  according  to  the  Roman  conception  the  individual  has  no 
rights  which  the  State  is  bound  to  respect,  and  that  laws  for  the 
protection  of  the  individual  are  mere  voluntary  concessions  by  the 
State  which  at  its  discretion  may  be  withdrawn,  — while  according 
to  the  early  Germanic  conception,  the  rights  of  the  individual  as 
against  the  State  are  not  based  upon  some  law  liable  to  be  modified 
or  suspended  at  will,  for  personal  rights  follow  the  Germanic  indi- 
vidual everywhere,  and  decrees  derogatory  thereof  are  null  and  void. 
This  most  pregnant  observation  will  lead  the  philosophic  student 
and  lawyer  to  consider  the  far-reaching  results  of  each  principle, 
and  still  more  to  consider  how  far  the  peoples  and  their  descendants 
on  both  sides  of  the  Atlantic  remained  and  remain  true  to  these 
their  ideals. 

The  author's  statement  that  "  it  is  difficult  for  a  conquest-seek- 
ing military  system  which  is  naturally  adverse  to  being  governed 
by  laws,  to  preserve  free  institutions"  is  much  more  than  a  mere 
truism. 

I  conclude  by  bearing  tribute  to  the  author's  recognition  of 
the  wrong  of  punishing  the  innocent  in  order  to  inspire  others  with 
terror;  and  to  the  value  of  his  discussion  of  the  uselessness  (and 
worse)  of  cruelty  in  dealing  with  the  transgressor  real  or  supposed. 

OsGOODE  Hall,  Toronto, 

March  1st,  1916. 
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INTRODUCTION   TO  THIS  VOLUME 

By  Wiluam  Ren^'ick  Riddell^ 

Common  lawyers  are  apt  to  imagine  that  their  science  is  some- 
thing apart  from  the  remainder  of  the  realm  of  knowledge  and 
thought,  that  the  Common  Law  of  England  is  something  unique 
standing  off  by  itself.  To  my  mind  the  glory  of  the  English 
Common  Law  is  not  diminished  but  enhanced  by  the  recognition 
of  the  fact  that  it  is  not  simply  the  creation  of  an  isolated  people, 
but  is  part  of  the  juridical  concept  of  the  human  race,  and  espe- 
cially of  nations  with  kindred  origin.  Speaking  of  a  knowledge 
of  law  in  the  sense  of  knowledge  of  the  sources  and  underlying 
philosophy  of  the  law,  as  distinguished  from  a  knowledge,  how- 
ever profound  and  accurate,  of  its  existing  precepts  and  their 
effect,  the  question  may  cogently  be  asked,  "What  do  they  know 
of  English  law  who  only  English  law  know  ?  " 

And  this  applies  not  less  to  procedure  than  to  substantive  law. 

This  book  contains  a  fascinating  story  of  the  evolution  and 
development  of  Criminal  Procedure  on  the  Continent  —  an  evo- 
lution and  development  which  is  of  great  interest  both  in  its 
similarity  to  and  in  its  difference  from  what  appears  in  the 
history  of  the  English  procedure. 

The  first  thing  perhaps,  which  will  strike  the  reader  in  this  book, 
is  the  gradual  but  constant  progress  away  from  technicality  and 
form. 

Goldwin  Smith  used  to  say  that  to  expect  the  lawyer  to  reform 
legal  procedure  would  be  to  expect  the  tiger  to  abolish  the  jungle. 
He  was  giving  a  literary  form  to  a  thought  underlying  innumer- 
able statements  about  lawyers  —  which  la^\•J'ers  have  generally 
treated  with  the  good-natured  contempt  which  actuated  the  peas- 
ant to  permit  his  wife  to  beat  him,  "  It  pleases  she  and  don't 
hurt  I."  But  the  gibe  is  wholly  unjust.  The  further  back  we  go 
in  the  history  of  procedure  the  more  technical  we  find  the  pro- 
cedure —  originally  the  procedure  must  be  without  "  faute  "  — 

1  Justice  of  the  Supreme  Court  of  Ontario  (Appellate  Division) . 
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and  all  the  amendments  have  been  the  work  of  lawyers.  I  have 
before  me  a  manuscript  book  of  precedents  for  criminal  indictments 
in  the  handwriting  of  a  Judge  who  left  our  Bench  about  half  a 
century  ago.  An  indictment  for  murder  covers  three  pages  of 
foolscap.  Nowadays  it  would  not  take  three  lines.  The  course 
of  evolution  has  not  in  all  cases  been  rapid,  but  it  has  always  been 
in  the  same  direction.  To  see  and  appreciate  that  this  is  so,  not 
only  in  English-speaking  countries  but  elsewhere  as  well,  is  to  give 
the  lawyer  a  higher  estimate  of  human  nature  and  of  his  profession. 

The  particular  instances  in  which  the  procedure  on  the  Conti- 
nent agrees  with  that  in  England  are  not  few,  and  are  always 
interesting.  The  differences  are  equally  so.  In  Rome,  under 
the  late  Emperors,  the  Senate  frequently  asserted  a  jurisdiction 
over  crimes,  and  by  a  summary  procedure.  This  is  quite  anal- 
ogous to  the  jurisdiction  asserted  by  the  Star  Chamber,  acting, 
as  it  not  unfrequently  did,  not  as  a  statutory  body  under  3  Henry 
7,  c.  1,  but  under  the  original  common  law  jurisdiction  of  the 
Privy  Council,  and  by  a  procedure  quite  as  summary.  The  juris- 
diction so  exercised  in  England  proved  of  great  value  to  the 
country,  although  the  Court  itself  got  into  disrepute  and  was 
abolished. 

The  great  respect  paid  to  trial  by  ordeal,  and  then  its  complete 
disappearance,  are  noticeable  in  France,  as  in  England.  The 
ordeal  by  fire  or  water  was  not  peculiar  to  the  Germanic  races, 
but  was  perhaps  more  generally  resorted  to  by  them  than  by  other 
peoples.  Its  final  disappearance  in  France  preceded  by  some 
centuries  its  disappearance  from  English  jurisprudence.  So,  too, 
the  wager  of  battle,  which,  at  least  in  theory,  lasted  till  a  com- 
paratively recent  period  in  England,  surviving  for  centuries  the  • 
ordeal,  but  which  became  obsolete  on  the  Continent  very  much 
earlier  than  in  England.  The  same  remark  applies  to  compur- 
gators. 

One  everywhere  sees  the  evil  case  of  him  who  had  been  taken 
in  the  act  and  consequently  was  more  than  half  guilty. 

The  importance  of  an  accused  person  putting  himself  "on  the 
country"  — a  Canadian  petit  jury  is  still  charged,  "upon  his 
arraignment  he  hath  pleaded  not  guilty,  and  for  his  trial  hath 
I)ut  himself  upon  his  country,  which  country  you  are  .  .  ."  —  is 
shown  by  the  means  taken  to  compel  it,  e.g.  the  "prison  forte  et 
dure"  which,  corrupted  into  "i)eine  forte  et  dure"  by  English 
judges,  had  such  a  ghastly  history.  Giles  Cory  was  not  a  solitary 
instance, 
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Another  result  of  a  refusal  by  an  accused  to  put  himself  upon 
his  country — i.e.  outlawry  —  died  a  slow  and  lingering  death. 

Then  consider  the  refusal  of  counsel  to  the  prisoner,  for  which 
a  theory  was  invented  that  the  Judge  was  counsel  for  the  accused. 
This  it  would  have  been  difficult  to  persuade  those  to  believe  who 
were  tried  before  Jeffreys  and  his  like.  The  "State  Trials"  are 
witnesses  to  the  falsity  of  the  doctrine.  But  this  was  quite  as 
reasonable,  and  displayed  quite  the  same  touching  confidence  in 
human  nature,  as  the  proposition  that  the  Judges  shall  take 
care  that  the  tortured  are  not  crippled  by  their  torturers.  The 
torturers  took  the  same  care  in  this  regard  as  Jeffreys  did  for 
Alice  Lisle. 

The  wretched  prisons,  "cloacae  of  infection,"  were  universal, 
and  neither  Voltaire  nor  Howard  brought  about  their  complete 
abolition ;  and  jailers'  fees  were  too  long  an  added  infliction 
upon  the  unhappy  mortal  charged  with  crime. 

The  value  of  hearsay  evidence,  of  presumptions,  of  confessions ; 
the  necessity  of  two  witnesses, — all  these  have  been  matters  of 
controversy  in  all  civilized  countries. 

The  arguments  used  a  hundred  years  ago  in  France  against  the 
jury  system  are  the  same  as  those  which  influenced  the  Japanese 
jurists  at  a  much  more  recent  date.  No  doubt  Britain  —  Home 
Country  and  Colony  —  the  United  States,  all  English-speaking 
countries,  will  go  on  with  their  firm  faith  in  the  jury  system  as  the 
"  palladium  of  civil  liberty  "  —  though  it  is  being  more  and  more 
felt  that,  however  it  may  have  been  in  the  past,  at  the  present  time 
the  jury  has  no  more  to  do  with  the  safety  of  civil  liberty  than  the 
original  Palladium  had  with  the  safety  of  Troy,  and  would  be 
equally  ineffective  in  a  real  crisis.  And  no  doubt  the  "foreigner" 
will  continue  to  wonder  as  did  the  French  Canadians  who,  when 
in  1760-1703  the  English  law  was  introduced  into  Canada,  mar- 
velled that  the  English  should  leave  the  determination  of  their 
rights  to  tailors  and  shoemakers  rather  than  to  their  Judges.  But 
the  jury  in  criminal  matters  seems  to  have  made  its  way,  even  if 
jurors  need  not  everywhere  be  unanimous. 

All  nations  have  gone  through,  or  are  going  through,  a  stage  in 
which  there  are  imaginarj^  crimes  —  witchcraft,  sorcery ;  New 
England  unhappily  was  no  exception.  It  is  but  the  other  day 
that  such  crimes  died  out  on  this  Continent  —  died  an  unnoted 
imbecile  death. 

These  chronicles  show  that  good  sense  constantly  makes  its 
appearance  amid  the  most  exigent  technicality.    The  accused 

xliii 


INTRODUCTION   TO    THIS   VOLUME 

is  not  to  be  called  upon  to  answer  anything  but  the  exact  charge 
contained  in  the  "indictment."  He  is  to  be  confronted  with  the 
witnesses  against  him.  Free  meji  are  to  have  free  access  to  the 
courts.  Indignation  is  expressed  that  sometimes  officers  take 
notes  only  of  what  the  accused  says  and  write  it  out  afterwards  ; 
(the  Music  Hall  jest  represents  the  London  Police  Magistrate  as 
saying  to  an  accused,  "  Have  you  anything  to  say  ?  You  are  not 
required  to  say  anything,  but  if  you  do,  it  will  be  taken  down, 
altered,  and  used  in  evidence  against  you  on  your  trial  "). 

The  capital  presentation  in  this  work  of  the  history  of  English 
law  could  not  easily  be  excelled  in  the  space  —  it  shows  the  ex- 
treme care  taken  to  be  accurate. 

I  do  not  intend  to  analyze  the  book,  much  less  to  pick  out  the 
plums ;  the  gold  seeker  is  best  satisfied  to  find  his  own  nuggets. 
But  I  cannot  refrain  from  calling  attention  to  the  vox  clamantis 
in  deserto  of  Pierre  Ayrault,  of  La  Bruyere,  of  Dupaty.  They  were 
forerunners  and  prototypes  of  our  own  Samuel  Komilly.  Into 
his  soul  entered  the  terrible  wrongs  of  the  criminal,  real  and 
supposed  ;  and  the  strain  of  his  heroic  labors  to  right  those  wrongs 
had  no  small  part  in  overthrowing  a  mind  as  fine  and  subtle  as  it 
was  noble  and  humane.  Those  Avere  men  of  whom  their  world 
was  not  worthy  —  who  are  but  now  coming  into  their  ow^n. 

To  the  lawyer  who  is  a  mere  tradesman,  desiring  only  to  make 
money  out  of  his  trade  and  caring  for  nothing  else,  a  perusal  of 
this  book  would  be  worse  than  useless.  All  such  ^dvavaoi  are 
warned  off  this  ground.  Procid  o  procid  este,  profani.  But 
fortunately  the  profession  of  law  is  a  liberal  and  a  learned  pro- 
fession, not  a  mere  trade  —  there  is  more  in  it  than  meat  and 
raiment,  than  money-making  —  and  the  sympathies  and  interests 
of  the  true  lawyer  reach  far  beyond  bread-and-butter. 

I  envy  the  student  of  legal  history,  and  especially  him  who 
makes  the  study  of  legal  history  a  recreation  from  an  arduous 
practice  of  his  profession,  his  first  perusal  of  this  book.  He  will 
find  much  to  wonder  at,  much  to  condemn,  much  to  approve,  in 
the  practice,  past  and  present,  on  the  Continent.  He  may  find 
lessons  for  his  own  country,  what  to  follow,  what  to  avoid.  He 
will  with  difficulty  conceive  of  anything  which  has  not  been  at 
least  touched  on  before ;  for  "  there  is  no  new  thing  under  the  sun." 
Even  in  the  old,  old  Roman  law  "the  people  exercised  a  great 
influence  .  .  .  through  the  appeal  to  the  people  against  the 
decrees  of  the  magistrates." 
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Court  of  Ontario. 

I.  . 

The  judicial  history  of  that  part  of  British  America 
which  is  now  our  Province  lends  itself  to  a  division  into 
four  periods. 

1.  Before  the  King's  Bench  Act,  (1794)  34  Geo.  III.  c. 
2.  During  all  this  period  the  Superior  Courts  of  civil  jur- 
isdiction in  the  province  of  Upper  Canada  were  the  four 
Courts  of  Common  Pleas,  one  in  each  District.  From  and 
after  1792,  32  Geo.  III.  c-  6,  there  were  also  Courts  of  Re- 
quests for  small  debts,  which  ultimately  and  long  after  be- 
came our  Division  Courts. 

2.  From  the  establishment  in  1794  of  the  Court  of  King's 
Bench  till  1837,  when  by  the  Act,  7  Wm.  IV.,  c.  2,  a  Court 
of  Chancery  was  established.  The  King's  Bench  was  the  only 
Superior  Court:  the  Courts  of  Requests  were  continued  and 
intermediate  District  Courts  (which  ultimately  became 
County  Courts)  were  established  in  1794  by  34  Geo.  III.,  c.  3. 

3.  From  the  erection  of  the  Court  of  Chancery  in  1837 
till  1881  when  all  the  Superior  Courts,  i.e.,  the  Court  of 
Queen's  ,( King's)  Bench,  the  Court  of  Common  Pleas  estab- 
lished by  (1849)  12  Vic.  c.  63  and  the  Court  of  Chancery 
as  reorganized  by  (1849)  12  Vic.  c.  4,  were  combined  (with 
the  Court  of  Appeal)  in  one  Supreme  Court  of  Judicature 
by  the  Statute  (1881)  44  Vic.  c.  5. 

4.  The  period  of  unification  since  that  Statute.  Trifling, 
and  perhaps  also  important,  changes  have  been  made  but 
not  such  as  to  affect  the  principle;  the  County  and  Division 
Courts  have  been  continued:  I  do  not  think  it  necessary  to 
do  more  than  mention  the  new  District  Courts,  which  are 
in  effect  temporary  inferior  Courts  in  the  unorganized  parts 
of  Ontario. 

In  the  first  period  Law  and  Equity  were  rather  loosely 
combined :  in  the  second,  there  was  no  equitable  jurisdiction : 
in  the  third.  Law  and  Equi^  were  administered  by  different 


Courts  (speaking  generally),  and  in  the  fourth  there  is  the 
complete  and  formal  fusion  of  Law  and  Equity. 

Only  the  first  period  is  to  be  dealt  with  in  these  papers. 

When  by  the  Treaty  of  Paris,  Canada  was  ceded  to  Brit- 
ain in  1763,  the  number  of  white  settlers  in  what  afterwards 
became  the  province  of  Upper  Canada  and  later  the  prov- 
ince of  Ontario,  was  very  small — and  the  chief  part  of  that 
small  number  was  on  the  south  or  left  bank  of  the  Detroit 
Eiver.  The  first  official  report  we  have  of  that  settlement^ 
shews  that  in  1752  there  were  twenty  '  habitants  etablis  sur 
le  cote  sud  de  la  riviere,'  These  were  continually  increasing 
in  number  till  in  1761  we  find  between  three  and  four  hundred 
of  a  population.  In  this  year  the  settlement  was  detached 
from  the  parish  of  Ste.  Anne  de  Detroit  and  attached  to  the 
parish  of  the  Huron  Indians  at  L'Assomption  (Sandwich)-. 
They  remained  subject  to  the  civil  rule  of  the  Governor 
of  Detroit  and  the  whole  settlement  was  considered  an  ap- 
pendage of  Detroit. 

All  other  settlers  in  what  is  now  Ontario  (if  there  were 
any)  were  close  to  and  considered  as  belonging  to  the  several 
military  stations   and  forts. 

During  the  period  of  French  domination,  the  Command- 
ant at  the  Fort  was  the  judge  and  exercised  almost  unlimited 
power;  and  in  this  territory  practically  the  same  rule  ob- 
tained after  the  British  Conquest  for  a  time. 

In  1763,  Murra}'  received  power^  as  Captain-General  and 
Governor-in-Chief  of  the  province  of  Quebec  to  erect  Courts 
of  Civil  and  Criminal  jurisdiction  within  the  province  of 
Quebec — this  province  was  formed  by  Eoyal  Proclamation  of 
October  7th,  1763;  it  contained  all  the  territory  now  the 
provinces  of  Ontario  and  Quebec  and  included  also  the  De- 
troit country! 

Accordingly,  September  17th,  of  the  following  year*  Mur- 
ray established  a  Court  of  King's  Bench  for  the  province  to 

'  See  "  Notes  Historiques  sur  la  Colonic  Canadienne  de  Detroit," 
by  Mr.  Rameau,  Montreal,  J.  B.  RoUand  &  Fils,  1861,  at  p.  30. 

*/b»d.,  p.  30  ad  fin. 

^  See  his  commission,  Nov.  21st,  1763,  "  Constitutional  Docu- 
ments, 1759-1791,'*  Short  &  Doughty,  Canadian  Archives  Report, 
1905,  vol.  3,  pp.  126-132;  his  instructions,  ibid.,  p.  132  et  seq.,  Ont. 
Archives  Report  for  1906.  pp.  7  et  seq. 

* "  Ordinances  made  for  the  Province  of  Quebec,  etc.,"  Quebec, 
1767,  pp.  6-9.  (Where  it  is,  in  these  papers,  stated  that  a  "  Governor" 
made  an  Ordinance,  etc,  what  is  meant  is,  of  course,  "  Governor- 
in-Council.") 


sit  at  Quebec  and  with  jurisdiction  in  all  cases  civil  and 
criminal.  This  Court  was  presided  over  by  the  Chief  Justice 
of  the  province:  and  an  appeal  lay  from  his  decision  to  tlie 
Governor  and  Council,  (including  the  Chief  Justice),  in 
cases  of  over  £300  sterling :  where  the  amount  in  dispute  was 
£500  sterling  or  more  an  appeal  lay  from  the  Governor  and 
Council  to  the  King  in  His  Privy  Council. 

It  had  been  intended  that  the  Chief  Justice  should  sit 
twice  a  year  in  a  Court  of  Assize  and  General  Gaol  Delivery 
at  Montreal ;  but  this  was  found  unnecessarily  expensive,  and 
the  direction  was  given  that  this  Court  should  sit  only  once 
a  year  at  Montreal,  as  well  as  once  a  year  at  Three  Rivers. 
In  these  Courts  the  trials  were  by  jury. 

At  the  same  time^  a  Court  of  Common  Pleas  was  estab- 
lished with  civil  jurisdiction  only  and  that  only  in  cases  above 
£10.  In  eases  above  £20,  an  appeal  lay  to  the  Court  of 
King's  Bench :  in  cases  over  £300  to  the  Governor  and  Coun- 
cil, with  a  further  appeal  to  the  King  in  Council  in  cases  of 
£500  and  upwards.  This  Court  had  three  judges:  it  sat  at 
Quebec  and  Montreal  and  was  intended  "  only  for  Canadians '' 
i.e.,  French-Canadians. 

The  province  was  divided  into  two  Districts  by  the 
Rivers  Godfroy  and  St.  Mlaurice :  and  Courts  of  Quarter  Ses- 
'sions'  were  formed  for  these  Districts,  to  sit  at  Quebec  and 
Montreal  respectively  every  three  months.  Three  or  more 
Justices  sitting  in  Quarter  Sessions  could  hear  and  determine 
actions  above  £10  currency  ($40)  and  not  exceeding  £30  cur- 
ency  ($120)  subject  to  an  appeal  to  the  Court  of  King's 
Bench,  Any  one  Justice  of  the  Peace  could  decide  cases 
in  his  District  not  exceeding  £5  currency  ($20)  and  any  two 
Justices,  cases  not  exceeding  £10  currency,  .(^'^O)?  ^"  ^^P" 
peal  being  allowed  in  either  case.  Two  Justices  of  the 
Peace  were  to  sit  weekly  in  rotation  at  Quebec  and  Mont- 
real for  these  purposes. 

The  Courts  of  Quarter  Sessions  had  also  their  common 
law  jurisdiction  in  criminal  cases. 

The  jurisdiction  of  the  Courts  of  King's  Bench  and  Com- 
mon Pleas  extended,  of  course,  over  what  is  now  Ontario  as 
did  that  of  the  Quarter  Sessions  and  Justices  of  the  Peace 
of  the  District  of  Montreal. 

•By  the  same  Ordinance,  pp.  6,  7. 
•Ibid.,  p.  7. 


In  the  Court  of  King's  Bench  all  cases  were  to  be  decided 
'  agreeable  to  the  Laws  of  England  and  to  the  Ordinances 
of  (the)  Province.'  In  the  Court  of  Common  Pleas  the 
judges  were  'to  determine  according  to  Equity  having  re- 
gard nevertheless  to  the  law  of  England  as  far  as  the  cir- 
cumstances and  present  situation  of  things  will  admit ' ;  but 
in  cases  in  which  the  cause  of  action  arose  before  October 
1st,  1764,  the  French  laws  and  customs  were  to  be  followed 
where  the  actions  were  between  natives  of  the  province:  no 
express  direction  is  given  for  the  law  to  be  administered  by 
the  Justices  of  Peace  in  or  out  of  Sessions,  but  no  doubt  the 
same  course  was  expected  to  be  followed  by  them  as  in  the 
Court  of  Common  Pleas. 

In  Criminal  cases  the  existing  criminal  law  of  England 
governed. 

The  well-known  Governor  Sir  Guy  Carleton  in  1770'' 
abolished  the  civil  jurisdiction  of  the  Justices  of  the  Peace 
in  and  out  of  Sessions:  and  directed  all  cases  not  exceeding 
£12  currency  ($48)  to  be  tried  by  the  judges  of  the  Courts 
of  'Common  Pleas.  The  former  Court  of  Common  Pleas  had 
sat  both  in  Quebec  and  in  Montreal :  but  now  there  were  to 
be  two  independent  Courts  one  in  Quebec,  the  other  in 
Montreal,  limited  in  local  jurisdiction  to  their  own  Districts, 
open  at  all  times  except  Sunday  and  certain  vacations.  One 
judge  was  to  sit  every  Friday  to  try  cases  not  exceeding  £12. 

The  English  civil  law  never  recommended  itself  to  the 
French-Canadians:  the  new  settlers  from  the  British  Isles 
and  English  colonies  preferred  it,  and  there  was  much  agita- 
tion for  and  against  a  change.  The  French-Canadian  pre- 
vailed; the  Act  of  1774,  14  Geo.  III.  c.  83,  reintroduced  the 
French  civil  law,  at  the  same  time  repealing  all  the  Ordin- 
ances, Commissions,  etc.,  of  the  Governors. 

;»*^  »Capleten-  was  instructed^  to  create  a  Court  of  King's 
Bench  for  the  province  for  criminal  cases:  and,  dividing  the 
province  into  two  districts,  to  establish  a  Court  of  Common 
Pleas  for  each  District  with  jurisdiction  over  all  civil  cases, 
'  cognizable  by  the  Court  of  Common  Pleas  in  Westminster 
Hall.'  The  Court  of  King's  Bench  was  still  to  be  presided 
over  by  the  Chief  Justice :  each  Court  of  Common  Pleas  was 

'  Const.  Docs.,  pp.  280  seq.,  Ordinance  dated  February  1st, 
1770. 

'Ibid.,  pp.  419  seq.,  dated  January,  3rd,  1775. 


to  have  three  judges,  one  Canadian  and  two  from  the  British 
Isles  or  "  Our  other  Plantations.'*' 

It  was  also  intended  that  there  should  be  an  Inferior 
Court  of  King's  Bench  for  'each  of  the  Districts  of  the 
Illinois,  St.  Vincenne,  Detroit,  Missilimakinac  and  Gaspee ' 
but  nothing  came  of  this  as  the  American  Eevolution  inter- 
vened. Inter  arma  silent  leges.  But  it  was  necessary  in  view 
of  the  repeal  of  all  the  former  Ordinances,  etc.,  to  erect  some 
kind  of  judicial  system  in  the  older  parts  of  the  British  do- 
minions. In  1775  three  judges  under  the  name  of  "  Con- 
servators of  the  Peace"  were  appointed  for  each  of  the  Dis- 
tricts of  Quebec  and  Montreal  although  nothing  was  done 
for  the  outlying  regions. 

Arnold  and  Montgomery's  invasion'  coming  to  nought, 
Carleton  in  1777  made  an  Ordinance  ^  dividing  the  province 
into  two  districts  at  the  River  Godfroy  and  St.  Maurice, 
establishing  a  Court  of  Common  Pleas  in  each  District, 
each  to  sit  on  one  day  in  each  week  (excepting  '  three 
weeks  at  seed-time,  a  month  at  harvest,  and  a  fortnight  at 
Christmas  and  Easter,  and  excepting  during  such  vacations 
as  shall  be  appointed  by  the  judges  for  making  their  cir- 
cuits twice  every  year')  to  hear  cases  up  to  £10  sterling,  and 
on  another  day  to  hear  those  above  £10  sterling.  Under  £10 
one  judge  could  sit:  for  £10  and  over,  two  were  required: 
in  the  first  case  unless  the  matter  in  controversy  related  to  a 
duty  payable  to  the  Crown,  fee  of  office,  annual  rent,  or  such 
like  matter  where  future  rights  might  be  bound,  there  was 
no  appeal;  in  the  latter  an  appeal  was  allowed  to  the  Gov- 
ernor in  Council  pn  security  being  given.  A  further  ap- 
peal lay  to  the  King.,  in  cases  involving  £500  or  more,  on 
security  being  given — ^thig  appeal  lay  also  in  the  excepted 
classes  of  cases  above  mentioned.  ,  Very  elaborate  regulations 
were  prescribed  for  the  practice  which  may  be  passed  over 
for  the  present. 

In  the  same  year^°  a  Court  of  King'^'  Bench  was  estab- 
lished with  criminal  jurisdiction  to  hold  two  sessions  each 
year  in  each  of  the  cities  of  Montreal  and  Quebec.   A  Court 

*  Ibid.,  pp.  464  seq.,  dated  February  25th,  1777,  "Ordinances 
made  and  passed  .  .  .  Province  of  Quebec,"  Quebec,  1777,  pp. 
1-8  (Osgoode  Hall  General  Library,  D  2935).  This  Ordinance  is 
17  George   III.    e.  1. 

'"•Const.  Doc,  pp.  471  seq.,  dated  March  4th,  1777.  "  Ordin- 
ances,  etc.  (ut  supra),  pp.  39  seq.  This  is  Ordinance  17  Georee 
III.,  c.  5. 


of  Quarter  Sessions  to  sit  four  times  a  year  was  erected  for 
each  district. 

Detroit  with  the  adjoining  territory  on  both  sides  of  the 
river  was  of  course  in  the  Montreal  district  from  the  first 
division  of  the  province;  but  for  some  time,  this  remote 
region  lived  an  almost  independent  juridical  life.  The 
Governors  appointed  Justices  of  the  Peace  with  large  powers 
— indeed  one  of  these  Justices,  Dejean,  in  1776  went  so  far 
as  to  try  a  man  and  a  woman  for  arson  and  larceny  with  a 
jury  of  six  English  and  six  French.  On  a  conviction,  the- 
man  was  hanged,  it  is  said,  by  his  fellow  convict,  who  thus 
saved  her  own  neck.  For  this  both  the  Governor,  Hamil- 
ton, and  the  magistrate  were  presented  by  a  Montreal  Grand 
Jury:  but  their  offence  was  forgotten  or  at  least  condoned 
by  reason  of  the  troubled  state  of  the  country. 

For  a  time  a  Board  of  Arbitrators  formed  by  the  mer- 
chants at  Detroit  filled  the  place  of  a  court  for  the  mer- 
chants and  traders :  the  habitant  had  no  Court  and  does  not 
seem  to  have  needed  one. 

The  Treaty  of  Peace  in  1783  brought  a  very  large  num- 
ber of  immigrants  from  the  revolted  colonies:  most  of  these 
settled  along  the  international  rivers,  and  their  numbers 
rapidly  increased.  This  new  element  demanded  Courts:  in 
Detroit  particularly  the  arbitration  system  became  unsatis- 
factory and  the  great  length  of  time  needed  to  obtain  and 
serve  process  from  the  Court  at  Montreal  became  a  matter 
of  much  complaint. 

Carieton  at  length  in  1788 "  solved  the  difficulty  by 
dividing  the  new  country  (i.e.  Canada,  west  of  what  is  now 
the  province  of  Quebec)  into  four  Districts — Luneburg  'to 
the  mouth  of  the  River  Gananoque,'  Mecklenburg  to  the 
River  Trent,  Nassau  'to  the  extreme  projection  of  Long 
Point  into  the  Lake  Erie '  and  Hesse  west  thereof. 

In  each  of  these  Districts,  there  was  established  a  Court 
of  Common  Pleas  with  three  judges,  with  unlimited  civil 
jurisdiction  and  it  is  (mainly)  of  these  Courts  of  Common 
Pleas  it  is  proposed  to  speak  in  these  papers.^^ 

"  Const.  Doc,  p.  651,  dated  July  24th,  1788 :  Ont.  Arch,  Report 
for  1906,  pp.  157,  158. 

"  Mention  should  perhaps  be  made  of  the  local  and  temporary 
Courts  which  were  established  in  1785  for  what  is  now  the  eastern 
part  of  Ontario  '  for  the  ease  and  convenience  of  His  Majesty's 
subjects  who  have  settled  or  may  settle  in  the  upper  part  of  this 
province  from  and  above  point  Baudet,  on  the  north  side  of  Lake 
St.  Francis  to  the  head  of  the  Bay  of  Quintiz,  on  Lake  Ontario.' 


n. 

The  state  of  affairs  when  the  province  of  Upper  Canada 
came  into  existence  in  1791  ^^  was  that  the  province  was 
divided  into  four  Districts,  Luneburg,  Mecklenburg,  Nassau 
and  Hesse,  and  in  each  of  these  Districts  was  a  Court  of 

A  large  number  of  United  Empire  Loyalists  had  settled  and  more 
were  expected  to  settle  along  the  River  St.  Lawrence  and  Lake 
Ontario,  including  the  Bay  of  Quinte  (Quintiz),  and  provision  was 
made  by  Ordinance,  25  Geo.  III.,  c.  5,  for  them. 

From  and  after  September  1st.  1785,  any  justice  of  the  peace 
was  empowered  to  issue  one  or  more  writs  of  summons  to  call 
before  him  any  person  or  persons  residing  within  the  district  and 
hear  and  determine  any  matter  in  dispute  for  the  recovery  of  any 
debt  respecting  personal  eslate  where  the  sum  demanded  should 
exceed  2s.  6d,  (50  cents)  and  not  exceed  40s.  ($8).  Any  two 
justices  of  the  peace  might  issue  writs  of  summons  and  try  like 
eases  where  the  sum  demanded  exceeded  40s.  and  did  not  exceed 
£5  (?20).  The  trial  Court  could  issue  writs  of  execution  for  the 
debt  adjudged  and  costs  of  suit,  which  costs  were  not  to  exceed 
3s.  (60  cents)  in  the  first  case  or  5s.  ($1)  in  the  second:  the  debt 
might  be  ordered  to  be  paid  in  instalments,  but  all  within  four 
months.     There  was  no  appeal  from  these  Courts. 

It  will  be  seen  that  the  territory  thus  provided  for  was  pre- 
cisely that  which  became  the  Districts  of  Luneberg  and  Mecklen- 
burg— a  similar  provision  was  in  and  by  the  same  Ordinance  made 
for  the  far  east  of  the  province  which  in  1788  became  (in  part) 
the  District  of  Gasp^e. 

No  provision  was  made  for  the  settlers  on  the  Niagara  or  the 
Detroit.  I  find  no  record  of  any  litigation  in  the  Court  of  Common 
Pleas  of  Montreal  from  the  Niagara  district,  though  there  was 
considerable  from  the  town  of  Detroit. 

"The  division  of  the  Province  of  Quebec  into  two  provinces, 
i.e.,  Upper  Canada  and  Lower  Canada,  was  effected  by  the  Royal 
Prerogative :  see  31,  Geo.  III.,  c.  31,  the  celebrated  Quebec  Act. 
The  message  sent  to  Parliament  expressing  the  Royal  intention  is 
to  be  found  copied  in  the  Ont.  Arch.  Reports  for_1906,  p.  158. 
After  the  passing  of  the  Quebec  Act.  an  Order  in  Council  was 
passed  August  2?th,  1791  (Ont.  Arch.  Rop.  1906,  pp.  158  seq.) , 
dividing  the  province  of  Quebec  into  two  provinces  and  under  the 
provisions  of  sec.  48  of  the  Act  directing  a  Royal '  warrant  to 
authorize  *  the  Governor  or  Lieutenant-Governor  of  the  Province  of 
Quebec  or  the  person  administering  the  government  there,  to  fix  and 
declare  such  day  as  they  shall  judge  most  advisable  for  the  com- 
mencement '  of  the  effect  of  the  legislation  in  the  new  provinces,  not 
later  than  December  31st.  1791.  Lord  Dorchester  (Sir  Guy  Carle- 
ton)  was  appointed.  September  12th.  1791,  Captain-General  and 
Governor-in-C!hief  of  both  provinces  and  he  received  a  Royal  war- 
rant empowering  him  to  fix  a  dav  for  the  legislation  becoming  effec- 
tive in  the  new  provinces  (see  Ont.  Arch.  Rep.  1906.  p.  168).  In 
the  absence  of  Dorchester.  General  Alured  Clarke,  Lieutenant- 
Governor  of  the  province  of  Quebec,  issued.  November  18th,  1791,  a 
proclamation  fixing  Monday,  December  26th,  1791,  as  the  day  for 
the  commencement  of  the  said  legislature  (Ont.  Arch.  Rep.  1906, 
pp.  169-171).  Accordingly  technically  and  in  law,  the  new  province 
was  formed  by  Order  in  Council,  August  24th,  1791,  but  there  was 
no  change  in  administration  until  December  26th,  1791. 
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Common  Pleas  of  unlimited  Civil  but  no  Criminal  jurisdic- 
tion. In  each  of  the  Districts,  too,  there  was  a  Commission 
of  the  Peace,  the  Justices  of  the  Peace  forming  the  Court 
of  Quarter  Sessions — before  December  26th  also  the  Court 
of  King's  Bench  of  the  province  of  Quebec  had  criminal 
jurisdiction  but  all  the  original  criminal  jurisdiction  was 
exercised  by  Courts,  sitting  from  time  to  time  under  Com- 
missions of  Oyer  and  Terminer — these  with  Courts  of  Quar- 
ter Sessions  were  the  Courts  dealing  with  criminal  matters. 

The  Courts  of  Common  Pleas  were  presided  over  each  by 
three  judges,  (not  skilled  lawyers)  with  the  exception  of 
that  of  the  District  of  Hesse.  Many  of  the  inhabitants  of 
this  District  were  Canadians,  i.e.  French-Canadians. 

With  that  tenderness  and  regard  for  the  conquered  people 
which  almost  invariably  characterized  the  British  conqueror, 
Sir  Guy  Carleton  had  in  his  Instructions  of  January  3rd, 
1775,^*  been  directed  when  establishing  Courts  of  Common 
Pleas  in  the  two  existing  Districts  of  the  province  of  Quebec 
to  appoint  three  judges  for  each  of  these  Courts  'that  is  to 
say,  two  of  our  natural  born  subjects  of  Great  Britain,  Ire- 
land or  our  other  Plantations  and  one  Canadian  '^^  i.e. 
French  Canadian.  Before  this  time  there  had  been  four 
judges  in  all  for  both  Districts,  three  natural  born  subjects 
and  one  a  Canadian.^®  The  Instructions  of  1775  were 
superseded  by  those  of  August  23rd,  1786,^^  which  contained 
no  such  provision;  but  the  spirit  of  the  former  Instructions 
continued  to  be  carried  out.  Accordingly  where  the  Dis- 
tricts were  created  by  the  Proclamation  of  1788  and  Courts 
of  Common  Pleas  came  to  be  formed  in  and  for  each,  or  that 
one  District,  Hesse,  which  contained  a  considerable  number 
of  Canadians,  the  Court  of  Common  Pleas  received  one  judge 
a  French-Canadian,  with  two  natural  born  British  subjects — 

"  Ont.  Arch.  Rep.  1906,  p.  58  seq.,  esp.  p.  63. 

^'  It  is  worthy  of  remark  as  illustrating  tlio  consideration  paid 
to  the  Canadians  that  in  the  proposed  local  Courts  of  King's  Bench 
intended  to  be  set  up  in  the  '  District  of  the  Illinois,  St.  Vincenne, 
Detroit,  Missilimakinac  and  Gasp6,'  while  the  single  judge  was  to 
be  a  natural  born  subject,  there  was  to  be  associated  with  him 
'  one  other  person  being  a  Canadian  by  the  name  of  Assistant  or 
Assessor,  to  give  advice  to  the  judge  in  any  matter  when  it  may  be 
necessary.'  The  districts  named  were  inhabited  mainly  by  French- 
Canadians. 

''See  Proclamation  of  April  26th,  1775,  Ont.  Arch.  Rep.  1906, 
p.  92. 

"Ont.  Arch.  Rep.  1906,  pp.  135  seq. 
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there  were  Duperon  Baby,  Alexander  McKee,  and  William 
Robertson.^^ 

'*  Duperon  Baby  of  an  old  French-Canadian  family :  one  account 
is  that  his  ancestor  was  a  merchant  of  Three  Rivers,  who  visited 
Detroit  in  1703,  and  a  little  later  established  a  branch  of  his  family 
there  (Colonie  Canadienne  de  Detroit,  p.  12).  Another  and  appar- 
ently a  better  account  is  that  Duperon  was  the  son  of  Raymond 
Baby,  of  Montreal,  and  after  serving  with  credit  in  the  West  under 
the  orders  of  the  Commandant  of  Fort  Duquesne,  came  with  his 
brother  Louis  after  the  conquest  and  settled  in  Detroit  ("  Les  Cana- 
dians du  Michigan,"  p.  185).  Duperon  Baby  was  born  in  1738  and 
became  a  prominent  citizen  of  Detroit,  and  a  trader  of  great  enter- 
prise. At  the  time  of  the  conquest  of  Canada  by  the  British,  he 
was  at  Fort  Pitt :  he  declined  to  take  the  oath  of  allegiance  and 
desired  to  go  back  to  Detroit.  Michilimackinac.  and  Montreal  to 
recover  his  debts,  and  pass  to  France :  Bouquet  hesitated  to  let  him 
go  on  account  of  the  influence  of  Baby's  family  among  the  Indians. 
Leave  was  ultimately  given,  and  Baby  went  to  Detroit.  During  the 
Pontiac  siege,  he  encouraged  Major  Gladwin,  and  on  the  final 
'  cession  of  Canada,  he  seems  to  have  become  a  loyal  British  subject — 
he  was  appointed  Interpreter  and  Captain  in  the  Indian  Depart- 
ment, and  was  a  prominent  aiid  trusted  official.  He  took  a  leading 
part  in  society:  it  is  of  record  that  his  dancing  bills  for  one  winter 
was  over  £20.  At  the  time  of  his  appointment  as  judge,  he  was 
the  only  French-Canadian  trader  in  Detroit,  and  the  chief  objections 
to  his  appointment  (in  which  he  fully  shared)  were  his  ignorance 
of  law  and  his  large  business  connection.  lie  was  appointed  a 
member  of  the  Land  Board  for  the  district  of  Hesse  and  rendered 
valuable  services  in  interpreting  and  otherwise.  He  died  at  Sand- 
wich in  1789,  having  in  his  by  no  means  long  life  seen  Detroit 
owned  by  the  French,  the  British  and  the  Americans. 

The  family  does  not  seem  to  have  been  of  the  noblesse,  but  it 
was  of  the  highest  respectability,  and  members  of  it  played  some  part 
in  the  after  history  of  Upper  Canada. 

Alexander  McKee  (the  name  was  also  frequently  written  McKay), 
a  native  of  eastern  Pennsylvania,  was  Deputy  Indian  Agent  at  Fort 
Pitt  (Pittsburg)  as  early  as  1772 :  he  was  a  Justice  of  the  Peace 
and  carried  on  a  large  and  lucrative  business  there  at  the  time  of 
the  American  Revolution.  He  was,  with  others,  imprisoned  by 
General  Hand,  of  the  American  forces,  in  1777,  but  released  on 
parole.  Threatened  with  a  renewed '  imprisonment,  he  made  his 
escape  in  1778  with  the  noted  Simon  Girty  and  others  and  came  with 
them  to  Detroit.  Appointed  an  Interpreter  and  Captain  in  the 
Indian  Department,  he  took  part  in  practically  all  the  operations  of 
the  Loyalist  troops  in  that  part  of  the  world.  He  was  present  at 
many  meetings  with  the  Indians,  over  whom  he  had  a  very  great 
influence. 

He  went  into  business  at  Detroit  and  was  appointed  Deputy 
Superintendent  of  Indian  Affairs — later  in  1794,  he  became  a  member 
of  the  Land  Board  of  Hesse  (at  Detroit)  and  received  large  grants 
of  land.  He  died  in  1799 :  his  descendants  are  still  prominent  mem- 
bers of  society  in  and  near  Windsor.  He  was  a  man  of  the  strongest 
character  and  his  services  were  invaluable  to  the  British  cause. 

William  Robertson  was  a  Scotsman  and  a  trader  in  Detroit 
in  a  large  way.  He  was  much  in  the  confidence  of  the  authorities — 
he  became  a  member  of  the  Hesse  Land  Board,  which  for  a  time 
sat  at  his  house.  He  left  for  England  in  1790 :  while  absent  from 
the  country,  he  was  recommended  by  Lord  Dorchester  as  one  of  the 
Legislative  Councillors  for  the  proposed  province  of  Upper  Canada. 
He  was  so  nominated,  but  never  returned  to  Canada,  never  was 
sworn  in  and  never  took  his  seat :  he  resigned  not  long  after  his 
appointment. 

Robertson  took  the  most  active  part  in  having  the  Court  for 
Hesse  provided  with  a  lawyer-judge. 
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All  these  were  laymen;  the  inhabitants  of  District,  the 
chief  place  from  which  litigation  would  originate,  were 
largely  mercantile  and  they  wanted  a  lawyer  judge.  Two 
of  the  judges  themselves  went  to  Quebec  to  see  the  Governor 
and  to  have  a  lawyer  appointed — and  at  length  the  Com- 
missions to  these  gentlemen  were  revoked  and  William 
Dummer  Powell,^®  a  prominent  lawyer  of  Montreal,  was  ap- 
pointed the  first  judge  of  the  Court.  An  ordinance  of  May 
7th,  1788,  29  George  III.,  c.  3,  by  section  3  enncted  that  he 
should  have  all  the  powers  and  authorities  of  the  whole 
number  of  judges  until  "three  should  be  appointed.  He  pre- 
sided until  the  Court  was  abolished:  the  sittings  of  this 
Court  were  at  L'Assomption  ( Sandwich). ="> 

'  Three  Districts  was  almost  entirely  populated  by  United 
Empire  Loyalist  refugees,  English-speaking  and  conse- 
quently not  requiring  a  French  Canadian  judge  to  protect 
their  interests.     Accordingly  we  find  that  in  none  of  the 

iother  three  Courts  was  there  a  Canadian  appointed. 

In  the  farthest  eastward  District.  Luneburg,  were  ap- 
pointed Richard  Duncan,  Edward  Jessup  and  John 
McDonell  (Macdonell).  'Jessup  did  not  serve  after  Septem- 
ber, 1790,  and  John  Munro  took  his  place  in  December, 
1792.-^     Duncan's  last  appearance  as  judge  was  February 

"  William  Dummer  Powell,  born  in  Boston,  Mass.,  in  1755, 
was  educated  there,  in  England  and  on  the  Continent.  He  took 
part  in  the  siege  of  Boston  on  the  Loyalist  side,  but  afterwards 
went  to  England  and  studied  in  the  Middle  Temple.  He  came  to 
Canada  in  1779.  received  a  license  to  practice  law.  and  did  practice 
law  in  Montreal.  Being  created  first  judge  of  the  Court  of  Common 
Pleas  for  the  district  of  Hesse,  he  went  to  Detroit  in  1789 :  w:ien 
the  Court  of  King's  Bench  in  Upper  Canada  was  organized  under- 
the  statute  of  1794,  he  was  made  the  Senior  Puisne  Justice.  He ' 
became  the  Chief  Justice  in  1815,  and  resigned  in  1825  on  a  pension, 
dying  in  1834.  Amongst  other  services  of  a  public  nature,  he 
served  as  a  Co;nmissioner  to  treat  with  the  American  invader  when 
Toronto  capitulated  in  1813.  Ho  was  also  recommended  by  Dor- 
chester for  a  Commission  as  Legislative  Councillor  of  the  new  pro- 
vince of  Upper  Canada,  but  was  not  appointed.  The  story  of  the 
cabal  against  him  in  Detroit  is  one  of  the  most  extraordinary  in 
our  (or  any)  history.  It  is  too  long  to  relate  here:  sufficient  to 
say  that  he  was  charged  with  treason,  evidence  was  brought  against 
him  in  the  way  of  a  forged  letter,  etc..  so  that  he  had  to  go  to 
England  to  clear  himself.  Powell  was  really  the  first  judge  in  our 
Court  of  King's  Bench :  Osgoode  never  sat  in  that  Court,  but  left 
for  Lower  Canada  before  it  began  operations. 

"It  is  sometimes  said  that  the  Court  of  Common  Pleas  for 
Hesse  sat  at  Detroit:  I  have,  in  an  address  before  the  Michigan 
State  Bar  Association,  in  June,  1915,  examined  the  question,  and 
have  shown  (as  I  think  conclusively)  that  this  is  not  so — that  the 
Court  sat  only  at  L'Assomption    (Sandwich). 

"  All  these  four — Richard  Duncan.  Edward  Jessup,  John  McDon- 
ell, and  John  Munro — ^were  men  of  prominence  in  the  settlement. 
Duncan  and  Munro  were  afterwards  members  of  the  first  Legis- 
lative  Council.     John   McDonell    (or  Macdonell)    was   possibly  the 
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28th,  1793,  after  which  until  its  abolition,  the  Court  was 
presided  over  by  McDonell  and  Munro.  This  Court  accord- 
ing to  extant  records  sat  at  Cornwall,  Osnabruck,  Stormont 
and  New  Johnstown.'*^ 

In  the  next  District,  Mecklenburg,  the  commissions  is- 
sued to  Richard  Cartwright,  Neil  McLean  and  James  Clark, 
James  Clark  did  not  sit  after  July  8th,,  1789,  and  Hector 
McLean  took  his  place  January  3rd,  1791,^^  and  these  three, 
i.e.  Messrs.  Cartwright  and  the  two  McLeans  continued  to 
preside  over  the  Court  until  its  abolition — often,  however 
only  two  of  them  sat. 

This  Court  sat  at  Kingston  except  on  one  occasion, 
January  14th  and  15th,  1793,  when  it  sat  at  Adolphustown 
and  tried  two  cases.^* 

first  member  in  the  Legislative  Assembly  (1792)  for  the  second 
Riding  of  Glengarry  and  the  first  Speaker  of  the  House.  Edward 
Jessup  was  born  at  Albany,  was  a  Loyalist  and  fought  on  the  loyal 
side  during  the  Revolutionary  wars :  came  to  Canada  and  settled 
on  land  now  in  part  occupied  by  the  Town  of  Prescott :  he  became 
member  of  the  Assembly  for  the  second  Parliament,  1796.  repre- 
senting the  County  of  Grenville.  In  1800.  he  became  Clerk  of  the 
Peace  for  the  District  of  Johnstown,  and  died  at  Prescott,  1815. 

"  New  Johnstown  was  a  settlement  in  the  township  of  Cornwall, 
upon  the  River  St.  Lawrence,  below  the  Long  Sault ;  and  was  after- 
wards called  Cornwall — the  present  name.  The  name  New  Johnstown 
still  lingered  and  was  for  long  used  occasionally.  The  township  of 
Osnabruck  was  above  Cornwall,  also  on  the  St.  Lawrence :  it  loes 
not  appear  at  what  precise  part  of  the  township  the  Courts  Were 
held ;  .ludge  Pringle  thinks  probably  it  was  near  what  is  now 
Dickenson's  Landing:  Luneburg  or  the  Old  Eastern  District,  by 
J.  F.  Pringle,  Cornwall,  1890,  p.  47.  I  see  no  reason  to  doubt 
the   accuracy   of  this  identification. 

"  Richard  Cartwright  was  born  at  Albany  in  1759  and  educated 
there :  he  took  the  Loyalist  side  during  the  Revolution  and  served 
two  campaigns  with  Col.  Butler,  of  the  Queen's  Rangers,  as  his 
Secretary.  At  the  close  of  the  war.  having  in  the  meantime  come 
to  Kingston,  Canada,  ho  joined  the  Honourable  Robert  Hamilton  in 
business.  "The  partnership  dissolving,  Hamilton  went  to  Niagara, 
and  Cartwright  remained  at  Kingston.  Cartwright  was  afterwards 
a  member  of  the  first  Legislative  Council  of  Upper  Canada,  and  was 
most  attentive  to  his  duties  as  such.  He  was  the  grandfather  of 
Sir  Richard  Cartwright,  of  the  late  Master  in  Chambers,  and  the 
present  efficient  Deputy  Attorney-General. 

Niel  McLean  and  Hector  McLean  were  prominent  settlers  of 
Scottish   descent. 

James  Clark  was  afterwards  one  of  the  first  members  of  the 
Law  Society  of  Upper  Canada,  having  been  so  fortunate  as  to  be 
one  of  those  receiving  a  license  to  practise,  under  the  provisions  of 
the  Act  of  1794.  34  George  III.,  c.  4.  It  is  said  that  a  Commission 
as  judge  was  offered  to  the  Reverend  .lohn  Stuart,  but  declined  by 
him ;  and  that  Richard  Cartwright  was  appointed  in  his  stead :  The 
Story  of  Old  Kingston,  by  Miss  Machar,  p.  78. 

"  Kingston  had  been  called  Frontenac  during  the  French  regime : 
it  rapidly  assumed  and  continued  to  hold  a  position  of  great  promi- 
nence in  the  St.  Lawrence  District. 

Adolphustown  was  for  some  time  of  great  relative  importance, 
but  has  long  lost  its  place  in  the  advance  of  the  rest  of  the 
province. 
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In  the  District  of  Nassau,  there  was  a  curious  mistake 
made.  It  had  been  intended  to  appoint  Benjamin  Pawling, 
Colonel  John  Butler  and  Eobert  Hamilton,  judges  of 
the  Court,  but  Jesse  Pawling's  name  was  inserted  in  the 
Commission  instead  of  Benjamin  Pawling's — however  this 
was  speedil}'  rectified,  and  on  October  23nd,  1788,  Jesse 
Pawling's  Commission  as  judge  was  revoked  (he  being  ap- 
pointed a  Coroner  for  the  District),  and  Benjamin  Pawl- 
ing, Peter  Tenbrook  and  Nathaniel  Petit  were  added  as 
judges  to  the  two  already  appointed,  Colonel  Butler  and 
Eobert  Hamilton.^' 

There  is  no  record  of  the  proceedings  of  this  Court  ex- 
tant but  no  doubt  it  sat  at  Newark.^* 

^John  Butler,  the  celebrated  Coloner  Butler  of  Butler's 
Rangers,  was  the  son  of  Lieutenant  Butler,  a  native  of  Ireland,  who 
came  to  New  York  in  1711.  The  father  accumulated  a  large  estate 
by  dealing  with  the  Indians ;  he  died  in  1760.  The  son  was  born 
in  New  London,  Connecticut,  in  1728.  he  joined  the  British  forces 
against  France  for  the  Conquest  of  Canada.  He  was  present  at 
Lake  George  (1755),  Ticonderaga  and  Fort  Frontenac:  he  also  took 
a  distinguished  part  in  the  siege  of  Fort  Niagara  by  Sir  William 
Johnson  (1759)  :  his  great  forte  was  the  management  of  Indian 
troops — in  1778,  he  built  the  Butler's  Barracks  at  Niagara  on  the 
Canadian  side.  He  fought  on  the  British  side  during  the  Revolution, 
and  at  its  close  came  to  Niagara,  where  he  survived  till  1796,  dying 
after  a  life  of  service  to  the  Crown. 

Peter  Tenbrook  (should  be  Ten  Broeck),  also  a  resident  of 
Niagara. 

Nathaniel  Petit  (or  Pettit)  was  recommended  by  Dorchester  for 
appointment  as  Legislative  Councillor,  but  failing  this,  he  became 
member  of  the  first  Legislative  Assembly  for  the  Riding  of  Durham. 
York  and  first  Lincoln ;  he  was  also  a  member  of  the  Nassau 
Land  ^oard.  A  farmer,  he  owned  the  land  on  which  the  Town  of 
Grimsby  stands. 

Robert  Hamilton  was  of  Scottish  extraction :  a  partner  of 
Richard  Cartwright  on  Carleton  Island,  near  Kingston,  on  the  dis- 
solution of  the  partnership,  he  came  to  Niagara ;  he  built  at 
Queenston  a  large  stone  residence,  a  brewery  and  a  warehouse,  and 
was  the  most  important  personage  commercially  in  that  little  com- 
munity. He  became  a  member  of  the  Land  Board  for  Nassau  and 
also  one  of  the  first  Legislative  Councillors  of  Upper  Canada.  He 
and  Cartwright  generally  saw  eye  to  eye,  but  did  not  always  agree 
with  Simcoe,  who*  did  not  hesitate,  most  unjustly,  to  call  Chem 
Republicans. 

Benjamin  Pawling  was  a  native  of  Pennsylvania,  of  Welsh 
descent,  who  served  seven  years  in  the  Butler's  Rangers.  He  had 
been  a  farmer,  and  in  the  close  of  the  war.  settled  in  Niagara.  He 
was  the  first  representative  of  the  second  Riding  of  Lincoln,  in  the 
Legislative  Assembly,  having  then  become  a  Colonel.  Jesse  Pawling 
was  a  brother  of  Benjamin's. 

It  is  much  to  be  desired  that  some  one  of  local  or  family  know- 
ledge should  write  a  full  account  of  these  pioneers,  men  of  sterling 
character  and  loyalty  above  reproach,  who  did  much  to  make  our 
Queen  Province  what  it  is. 

**  Niagara-on-the-Lake  was  called  Niagara.  West  Niagara,  Loyal- 
town,  Butlersburg,  Nassau  and  Newark  at  different  periods  of  its 
history. 
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The  Law   Administered. 

The  law  administered  in  these  Courts  was,  until  1792. 
the  French  Canadian  law. 

The  Quebec  Act,  1774,  14  George  III.  c.  83,  by  sec.  8 
provided  that  in  all  matters  of  controversy  relative  to  pro- 
perty and  civil  rights,  resort  shall  be  had  to  the  Laws  of 
Canada  as  tlie  rule  for  the  decision  of  the  same. 

The  Constitutional  Act  of  1791,  31  George  III.  c.  31, 
however,  by  sec.  33  authorized  the  Legislatures  of  the  new 
Provinces  of  Upper  Canada  and  Lower  Canada  to  repeal  or 
vary  the  existing  law;  and  the  Legislature  of  Upper  Canada 
at  its  first  session  promptly  passed  (as  the  first  exercise  of  its 
legislative  power)  the  Provincial  Act,  32  George  III.  c.  1, 
which  by  sec.  3  enacted  that  "  from  and  after  the  passing 
of  this  Act,  in  all  matters  of  controversy  relative  to  property 
and  civil  rights  resort  shall  be  had  to  the  Laws  of  England 
as  the  rule  for  the  decision  of  the  same."  After  October  15th, 
1792,  the  French  Canadian  law  was  no  longer  invoked  in 
Upper  Canada. 

Method  of  Tbial. 

The  French  (and  French  Canadian)  method  of  trial 
was  by  judges  alone.  Frenchmen  of  France  and  Frenchmen 
of  Canada  never  tired  of  expressing  their  amazement  at 
Englishmen  thinking  their  property  safer  in  the  determina- 
tion of  tailors  and  shoemakers  than  of  judges. 

-By  his  Commission  of  November  21st,  1763,  Governor 
Murray  was  empowered  to  establish  Courts;  and  he  did  so. 
In  the  Court  of  King's  Bench,  cases  were  by  his  Ordinance 
of  September  17th,  1764,  to  be  tried  by  a  jury;  and  in  cases 
in  the  Court  of  Common  Pleas,  "all  tryals  ...  to  be 
by  jury  if  demanded  by  either  party.''-'' 

In  1775  the  old  Courts  being  abolished  by  the  Quebec 
Act  of  1774,  a  new  Court  of  Common  Pleas  for  each  of  the 
two  Districts  of  Quebec  and  Montreal  was  erected  for  trial 
by  judges  alone. 

But  April  21st,  1785,  by  Ordinance  25  George  III.  c.  2, 
sec.  9,^*  it  was  enacted  that  either  party  might  require  a 
jury  in  "  debts  promises  contracts  and  agreements  of  a  mer- 

"Dom.  Arch.  Rep.  1905,  vol.  3  (Can.  Cons.  Docs.)  pp.  149  xeg.: 
Ordinance  of  Quebec,  1764,  pp.  6  seg.  (Osgoode  Hall,  General  Lib- 
rary. D.  2934.) 

**Dom.  Arch.  Rop.  190n.  vol.  3  (Can.  Const.  Docs.)  pp.  464  seq. 
Ordinances  of  Quebec,  1777,  pp.  1-26  (Osgoode  Hall  General  Lib- 
rary, D.  2935.) 
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cantile  nature  between  merchant  and  merchant,  and  treader 
and  treader  .  .  .  and  also  of  personal  wrongs;"  nine 
out  of  the  twelve  were  empowered  to  render  a  verdict.  These 
juries  were  in  cases  between  Canadians  to  be  Canadian,  be- 
tween natural-born  subjects,  natural-born  subjects,  and  in 
equal  number  of  Canadians  and  natural  born  subjects  in 
other  cases. 

After  the  ntw  Districts  were  established  in  1788  an  ordin- 
ance, 29  George  III.,  c.  3,  was  passed  April  30th,  1789,  re- 
ducing the  qualification  of  jurors  for  these  districts ;  but  the 
right  to  a  jur}^  was  not  interfered  with. 

Finally  the  first  Parliament  of  Upper  Canada  by  the  Act 
of  1792,  32  George  III.,  c.  2,  enacted  that  from  and  after 
December  1st,  1792,  "all  and  every  issue  and  issues  of  fact 
which  shall  be  joined  in  any  action  real,  personal  and  mixed 
and  brought  in  any  of  His  Majesty's  Courts  of  Justice  within 
the  Province  .  .  .  shall  be  tried  and  determined  by  the 
unanimous  verdict  of  twelve  jurors  duly  sworn  for  the  trial 
of  such  issue  or  issues,  .  .  ."  the  jurors  being  empow- 
ered to  bring  in  a  special  verdict. 

It  has  been  frequently  said  that  all  cases  were  tried  with- 
out a  jury  before  the  passing  of  the  Act;  no  doubt  the  mis- 
take was  from  the  fact  that  imtil  very  recently  the  records 
of  the  Court  of  Common  Pleas  for  Hesse  alone  were  avail- 
able; no  instance  of  trial  by  jury  appears  in  these  records 
either  before  or  after  the  passing  of  the  Act,  32  George  III. 
c.  2.  But  the  original  records  for  two  other  courts  have 
now  been  discovered;  and  in  the  Courts  for  Luneberg  and 
l^Iecklenburg,  the  records  show  that  jury  trials  were  not 
uncommon  in  these  Courts  from  the  beginning.  The  first 
jury  trial  in  Mecklenburg  was  July  4th,  1789,  Georgeon  v. 
Howard,  an  action  for  damage  for  non-payment  of  money 
due  on  a  purchase  of  wheat :  the  first  in  Luneburg  (so  far  as 
extant  records  show)  was  June  2nd,  1790,  Drew  v.  Daugh- 
erty,  an  action  for  slander.  There  are  available  records 
for  Nassau,  but  there  is  no  reason  to  doubt  that  the  jury 
system  was  in  vogue  in  that  Court  also. 

As  has  already  been  said  the  Court  in  Hesse  continued  to 
try  cases  without  a  jury  to  the  end — probably  the  parties 
preferred  the  decision  of  a  trained  lawyer  like  Powell  to  the 
arbitrament  of  twelve  laymen.^' 

*Doin.  Arch.  Rep.  at  supra,  pp.  539  seq.;  Ordinances  of  Quebec, 
5786   (Osgoode  Hall  Library,  D.  2937),  pp.  25  aeq. 

*Why  the  Jury  was  not  called  into  play  in  Hesse  remains  a 
mystery. 
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The  Kecords. 

The  Act  of  179-4,  34  George  III,  c.  2,  which  established 
a  Court  of  King's  Bench  for  the  Province  also  by  sec.  30 
abolished  the  Courts  of  Common  Pleas,  and  by  sec.  31  dir- 
ected the  records  of  pending  actions  to  be  sent  to  the  Court 
of  King's  Bench :  sec.  32  provided  for  the  Records  of  the 
Courts  being  transmitted  to  and  deposited  in  the  Court  of 
King's  Bench.  This  was  done  in  the  case  of  three  of  the 
Courts,  Luneberg,  Mecklenburg,  and  Hesse ;  but  no  trace  can 
be  found  of  the  Records  of  Nassau.  The  extant  Records 
are  in  the  office  of  the  Archivist  of  the  Province  of  Ontario, 
Dr.  Fraser  the  Archivist  having  found  all  but  one  in  an  ob- 
scure corner  of  the  vaults  at  Osgoode  Hall :  I  found  the  other 
(one  of  the  books  from  Hesse)  in  the  volume  afterwards  used 
for  Term  Book  No.  10  of  the  Court  of  King's  Bench.^'^ 

III. 
Practice  op  the  Courts. 

The  practice  of  the  Courts  next  calls  for  attention. 

However  interesting  from  a  historical  point  of  view  may 
be  the  practice  of  the  Courts  of  the  Province  of  Quebec 
before  1785,  it  is  to  the  Ordinance  of  that  year  prescribing 
the  practice  of  the  existing  Courts  of  Common  Pleas  that 
we  must  look  for  the  practice  in  the  Courts  now  under  review. 

On  April  21st,  1785,  was  enacted,  Henry  Hamilton,''^ 
being  Lieutenant-Governor,  the  Ordinance  25  George  III.  c. 

*"  See  Transactions  of  the  Royal  Society  of  Canada,  vol.  7,  43 
seq.  "  Practice  of  the  Court  of  Common  Pleas  of  the  District  of 
Hesse,"  by  the  present  writer. 

"Henry  Hamilton  first  appears  in  the  History  of  this  Continent 
as  Governor  of  Detroit  in  1777.  The  following  year  he  captured 
Vincennes,  whose  commander  Helm  was  taken  prisoner  with  a  small 
force  of  defenders.  The  well-known  George  Rogers  Clark  shortly 
afterwards  besieged  the  fort ;  and  Hamilton  was  in  his  turn  forced 
to  surrender,  lie  was  treated  by  Clark  with  much  barbarity,  and 
on  Jefferson's  order  was  sent  handcuffed  to  Williamsburg,  where  his 
treatment  was  still  worse.  Probably  as  an  effect  of  a  letter  from 
Governor  Haldimand  to  Washington,  Hamilton  was  paroled :  and 
he  got  to  England  in  1781.  He  was  made  Lieutenant-Governor  of 
Quebec  in  1784.  filling  that  position  a  little  less  than  a  year.  He  was 
a  man  of  no  great  capacity  and  but  little  judgment,  although  per- 
fectly honest  and  sincerely  desirous  of  doing  his  duty.  It  is  pro- 
bable thnt  tlie  Ordinance  of  April  30th.  1785.  25  George  III.  ch.  4, 
mentioned  later,  was  due  to  the  influence  of  the  British  newcomers 
in  the  Province.  See  "  The  Legal  Profession  in  Ontario  and  the  Law 
Society  of  Tipper  Canada,"  an  address  by  the  present  writer,  before 
"The  Chicago  Society  of  Advocates."  Nov.  9th,  1914,  and  published 
by  that  Society  in  their  "  Book  "  for  1915. 
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2.^-  By  this  Act,  provision  was  made  for  two  classes  of 
action  ( 1 )  those  "in  .  .  .  causes  or  matters  of  property 
exceeding  the  sum  of  £10  sterling,'^  (2)  those  "in  mattere 
not  exceeding  or  under  £10  sterling/'  It  will  be  convenient 
to  consider  these  in  the  reverse  order. 

Where  the  matter  did  not  exceed  £10  sterling,  sec.  36 
provided  that  the  person  claiming  a  right  of  action  against 
another  should  either  himself  prepare  or  procure  from  the 
Clerk  of  the  Court  a  "declaration"  in  the  following 
form : 

"Quebec  day  of  17 

(or  Montreal) 

(A.B.  Plaintiff, 
CD.  Defendant. 
The  plaintiff  demands  of  the  defendant  the  sum  of 
due  to  the  plaintiff  from  the  defendant  for 
which    sum,    though    often    demanded,    still    remains    due, 
therefore  the  plaintiff  prays  judgment." 

Of  this  form  it  may  be  remarked  that  the  allegation 
that  the  debt  was  "  often  demanded "  or  "  unjustly  de- 
tained" or  the  like,  almost  always  was  to  be  found  in  the 
old  "  declaration ;"  such  an  allegation  was  never  proved  or 
expected  to  be  proved. 

This  declaration  was  filed  by  the  Clerk  in  his  oflBce,  a 
copy  made  by  him  and  at  the  foot  of  the  copy  a  summons 
was  written  in  French  or  English  according  to  the  language 
of  the  defendant  ordering  the  defendant  to  pay  the  sum 
claimed  with  costs  (as  stated  in  the  summons)  or  else  to 
appear  in  person  or  by  agent  before  the  judges  of  the  Court 
of  Common  Pleas  (at  Quebec  or  Montreal  as  the  case  might 
be)  on  a  day  named  in  the  Summons,  otherwise  judgment 
would  be  given  by  default.  For  this  summons  the  Clerk 
Tvas  entitled  to  a  fee  of  one  shilling    (20    cents).**     The 

**  "  Ordinances  made  and  passed  by  the  Governor  and  Legislative 
Oouncil  of  the  Province  of  Quebec,  Quebec,  MDCCLXXXVI "  (Os- 
:goode  Hall   General   Library),   pp.  25-56. 

**The  pound  sterling  at  that  time  was  usually  considered  worth 
?4.44. 

**Ordinnnee  of  20  Geo.  IIL,  ch.  3.  "Ordinances,  etc.. 
MDCCLXXVII"  p.  47  (Osgoode  Hall  General  Library).  Quebec 
currency  was  the  same  as  that  afterwards  known  as  Halifax  currency 
or  Canada  currency,  in  which  £1=^4 :  15=20  cents.  This  was  still 
in  use  in  my  boyhood. 
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Summons  was  signed  by  a  judge  of  the  Court;  and  a  copy 
of  Summons  and  declaration  was  served  on  the  defendant 
personally  or  left  at  his  dwelling  house  or  usual  place  of 
residence  with  some  grown-up  person  there,  the  person  so 
serving  to  inform  the  defendant  or  grown-up  person  of  the 
contents:  a  fee  of  one  shilling  was  allowed  to  the  Bailiff 
for  this  service.'" 

If  at  the  time  mentioned  in  the  summons,  the  defendant 
did  not  appear,  proof  of  the  service  was  produced  in  Court 
and  the  judges  or  any  one  of  them  were  to  hear  the  cause 
on  the  part  of  the  plaintiff  and  "  make  such  order,  decree 
or  judgment  and  award  such  reasonable  costs  of  suit  as  to 
him  or  them  shall  appear  agreeable  to  equity  and  good  con- 
science." 

If  the  defendant  appeared  in  person  or  by  agent  but  the 
plaintiff  did  not — or  if  he  did,  but  did  not  prosecute,  or 
prosecuting  failed  to  prove  his  case — the  action  was  dis- 
missed with  costs. 

Judgment  might  be  ordered  to  be  levied  by  instalments 
but  the  time  allowed  was  not  to  be  more  than  three  months 
from  the  date  of  the  execution,  and  in  any  case  execution 
was  not  to  issue  until  eight  days  after  judgment.  The  execu- 
tion was  only  against  "the  moveables"  (in  substance  the 
personal  property)  ;  these  were  seized  by  a  Bailiff  appointed 
by  the  Court,  the  seizure  published  at  the  door  of  the  parish 
church  on  the  first  Sunday  after  the  seizure,  and  at  the 
same  time  notice  was  given  of  "  the  day  (at  least  eight 
days  later)  and  place  (which  must;  have  been  in  the  parish) 
when  and  where  he  means  to  proceed  to  the  sale." 

The  Clerk  received  one  shilling  for  entering  judgment 
and  one  shilling  for  the  writ  of  execution;  the  Crier  2d 
and  the  Bailiff  for  seizure  and  sale  4  shillings. 

No  fees  were  allowed  to  an  Attorney  where  the  action 
was  simply  in  contract;  but  if  it  were  necessary  to  fix  a 
.line  or  fence  between  two  different  lands,  to  ascertain  a 
water  course,  or  if  it  were  necessary  to  examine  deeds  or 
writings,  an  Attorney  was  to  be  allowed  a  fee  for  conducting 
the  whole  case  of  5  shillings  ($1.00). 

In  cases  exceeding  £10  sterling,  a  declaration  was  drawn 
up.  This  was  presented  to  a  judge — ^he  was  "empowered 
and  required  "  to  grant  an  order  to  compel  the  defendant 

»*20  George  III.  ch.  3,  pp.  49,  50,  of  "Ordinances,  &c. 
MDLXXXVr." 
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"  to  appear  and  answer  thereto " ;  this  order  was  presented 
to  the  Clerk,  wherenpon  the  Clerk  would  issue  a  Writ  of 
Summons  in  the  language  of  the  defendant  and  in  the 
King^s  name,  tested  in  the  name  of  the  judge  granting  the 
order  and  directed  to  the  Sheriff  of  the  District,  command- 
ing the  defemlant  to  appear  in  such  Court  on  a  day  ap- 
pointed by  the  judge  in  his  order  for  the  writ  "  regard 
beinor  had  to  the  season  of  the  vear  as  well  as  to  the  distance 
of  the  defendant's  abode  or  place  of  service  from  the  place 
where  the  Court  may  sit." 

The  writ  and  copy  of  declaration  were  handed  to  the 
Sheriff  and  he  had.  it  served  on  the  defendant  personally  or 
left  at  his  house  with  some  grown-up  person  there  belonging 
to  his  family  and  this  was  deemed  sufficient  service.  Where 
the  debtor  was  proved  to  be  about  to  leave  the  province  he 
might  be  held  to  bail  on  a  ca.  re. 

If  on  the  day  appointed  the  defendant  did  tiot  appear 
in  self  or  by  Attorney,  the  service  was  proved  and  the  plain- 
tiff was  entitled  to  "  a  default "  against  the  defendant ;  then 
if  the  defendant  still  neglected  to  appear  without  good  rea- 
son for  such  neglect  the  Court  was  to  hear  the  evidence  of 
the  plaintiff  and  direct  "  final  judgment  to  be  entered 
against  the  defendant  and  .  .  .  award  such  costs  there- 
upon as  they  shall  think  reasonable  and  issue  execution " 
according  to  law.  The  plaintiff's  proof  was  filed  in  Court 
and  remained  on  record. 

If  the  defendant  appeared  upon  the  return  day  or  if  he 
defaulted  that  day  but  appeared  at  the  next  Weekly  Court 
and  paid  the  costs  of  the  default,  he  was  permitted  on  that 
day  or  on  some  other  day  appointed  by  the  Court,  to  "  make 
his  answer  to  the  declaration  either  in  writing  or  verbally  " 
as  he  thought  fit.  If  the  answer  was  verbal  the  Clerk  took 
it  down  and  kept  it  amongst  the  records  of  the  Court. 

If  the  plaintiff  did  not  appear  on  the  return  day  or 
appearing  did  not  prosecute  his  claim  the  action  was  dis- 
missed with  costs  to  the  defendant.  If  either  party  desired 
a  jury  he  was  entitled  to  it  (the  verdict  of  nine  was  suffi- 
cient) ;  but  if  neither  desired  a  jury,  the  Court  fixed  a  day 
for  the  hearing.  The  evidence  was  then  taken  do^vn  in 
writing  by  the  Clerk  in  open  court  and  signed  and  sworn 
to  by  the  witnesses.  Where  witnesses  were  sick  or  about 
to  leave  the  Province  they  might  be  examined  before  one 
judge  in  the  presence  of  the  parties  or  their  attorneys. 
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The  pleadings  did  not  extend  beyond  Declaration, 
Answer  and  Replication.  The  qualification  of  jurors  was 
carefully  provided  for:  all  merchants,  traders  and  house- 
holders and  also  those  occupying  lodgings  of  the  value  of 
£15  ($60)  per  annum.  A  list  was  made  out  by  the  Sheriff 
each  year  in  June :  the  clerk  divided  this  into  a  list  of  those 
qualified  for  special  jurors  and  one  of  those  who  were  en- 
titled to  serve  only  as  common  jurors — ^the  former  to  try 
cases  over  £50  ($200.)  the  latter  those  not  exceeding  that 
sum. 

Execution  was  tested  by  one  judge  and  went  against 
goods  and  lands  (a  ca.  sa.  was  also  provided  for)  the  writ 
was  directed  to  the  Sheriff  who  seized  and  proclaimed  as  in 
the  cases  under  £10  sterling;  but  he  might  on  the  request 
of  the  plaintiff  take  the  goods  for  sale  to  Quebec  or  Mont- 
real. Lands  must  have  been  advertised  for  sale  three  times 
in  the  Quebec  Gazette,  the  sale  at  least  four  months  after 
the  first  advertisement.  JsTotice  was  given  also  at  the  Parish 
Church  immediately  after  divine  services  on  the  three  Sun- 
days preceding  the  sale. 

If  the  amount  was  under  £30  currency  ($120)  the  fees 
of  the  plaintiff's  Attorney  were  £1.  10s.  8d.  ($9.33),  the  de- 
fendant's Attorney  £1.  10s.  Od.  ($6.00).  In  these  cases  the 
fees  of  the  clerk  were  fixed  at  £1.  2s.  6d.  ($4.50),  not  includ- 
ing office  copies  of  papers;  the  Sheriff  was  allowed  2/6  (50 
cents)  for  serving  process  and  9d  (15  cents)  for  entry  by 
the  Clerk;  the  Crier  had  also  9d;  the  Bailiff  for  serving 
any  Rule  of  Court  or  the  like  one  shilling  (20  cents).  This 
last  also  in  cases  over  £30  Currency. 

Where  the  amount  exceeded  £30  Currency,  the  Attorney 
had  a  reasonably  liberal  tariff  of  fees  beginning  with  "  In- 
structions 6/0"  ($1.20.).  The  Clerk  also  had  his  Tariff 
beginning  with  "Summons  3/0"  (60  cents);  the  Sheriff 
for  serving  summons  5/0  ($1.00)  and  1/0  for  entry  by 
Clerk;  the  Crier  had  one  shilling. 

If  the  Sheriff  was  required  to  arrest  either  on  mesne 
process  {ca.  re.)  or  execution  {ca.  sa.)  he  had  10/0 
($2.00)  for  the  arrest;  the  same  amoimt  for  the  bail-bond. 
He  had  also  214%  on  executions  (and  his  disbursements) 
and  £1.  10s.  Od.  .($6.00)  for  a  deed  of  sale. 

It  should  be  mentioned  that  if  the  defendant  was  absent 
in  the  Upper  Country  or  the  lower  parts  of  the  Province 
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(that  is  beyond  tlie  Long  Sault  on  the  Ottawa  Kiver  or 
Oswegatche  (Ogdensburgh)  :  or  below  Cape  Chat  on  the 
south  side  or  the  Seven  Islands  on  the  north  side  of  the 
St.  Lawrence)  and  was  not  personally  served  with  the  sum- 
mons, no  execution  was  to  issue  until  the  plaintiff  gave 
security  to  refund  to  the  defendant  so  much  as  the  de- 
fendant appearing  within  a  year  and  a  day  might  be  able 
to  set  aside  and  reverse  of  the  judgment.  It  is  of  course 
obvious  that  this  provision  could  not  become  applicable  to 
the  Courts  established  in  1788.  If  the  defendant  concealed 
or  conveyed  away  his  goods  or  by  violence  or  by  shutting  up 
his  house,  &c.,  opposed  his  effects  being  seized,  execution 
might  go  against  his  person  even  in  cases  under  £10-,  "  to 
be  taken  and  detained  in  prison  until  he  satisfies  the  judg- 
ment." Executions  might  be  awarded  from  one  district 
into  another  in  all  proper  cases,  whether  against  goods,  lands, 
or  the  person. 

It  may  be  a  matter  of  some  interest  to  give  an  actual 
example  of  a  writ  of  execution  of  that  period — the  writ  is 
the  more  interesting  from  the  fact  that  it  was  issued  by 
William  Dummer  Powell  as  attorney  for  the  plaintiff,  while 
he  was  practising  in  Montreal  and  almost  immediately  be- 
fore his  appointment  as  First  Judge  of  the  Court  of  Com- 
mon Pleas  for  the  District  of  Hesse  (see  note  19). 

Angus  Mcintosh  &  Co.,  merchants,  in  Detroit,  sued 
Maisonville  &  Boudy,  and  July  8th,  1788,  recovered  judg- 
ment in  the  Court  of  Common  Pleas  at  Montreal  for 
£48  2s.  9d.  .(Quebec  currency)  and  £7  Is.  6d.  costs.  A  writ 
of  execution  was  placed  in  the  hands  of  Edward  Southouse, 
sheriff,  at  Mbntreal,  but  he  could  not  conveniently  travel  to 
Detroit  to  execute  it  in  person;  accordingly,  he  appointed  a 
bailiff  on  the  spot  and  sent  him  the  writ.  The  bailiff,  it  will 
be  seen,  received  special  instructions. 

The  writ  is  directed  to  John  Smith,  special  bailiff,  for 
this  purpose  appointed  at  the  instance  and  risk  of  the  plain- 
tiff and  not  otherwise,  to  levy  of  the  goods  and  chattels  of 
said  defendants  the  sum  of  forty-eight  pounds  two  shillings 
and  nine  pence  three  farthings,  current  money  of  the  pro- 
vince of  Quebec,  and  seven  pounds  one  shilling  and  six 
pence  costs,  which  said  plaintiffs,  before  the  Judge  of  His 
Majesty's  Court  of  Coromon  Pleas,  holden  at  Montreal,  on 
the  8th  day  of  July  instant,  recovered  judgment  against  said 
defendants     .     .     .     and  in  case  the  goods  and  chattels  of 
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said  defendants  do  prove  insufficient  to  satisfy  said  debt,  etc., 
you  are  to  seize  and  take  in  execution  their  lands  and  tene- 
ments or  so  much  thereof,  etc.  Writ  returnable  on  the  3nd 
day  of  January  next  at  Montreal. 

This  writ  is  endorsed  on  the  back  in  the  usual  manner. 
Style  of  cause,  amount  to  be  levied,  and  is  signed  "  Powell, 
Atty.  for  Plffs." 

L^ccompanying  the  writ  was  the  following : — 

Instructions. 

"  Angus  Mcintosh  &  Co.    ]        The  Special  Bailiff  must  go 
V.  I  to  the  house  of  either  of  the  de- 

Maisonville  &  Bondy.  |  fendants  and  shewing  his  war- 
rant, must  seize  or  attach  as  much  as  he  thinks  will  fully 
pay  the  debt  &  costs.  He  must  take  an  inventory  of  the 
articles  so  seized,  and  if  the  defendants  cannot  find  a  solve- 
able  person  for  Guardian  to  them,  he  must  take  them  away 
to  a  safe  place  and  cry  the  sale  of  them  on  the  following 
Sunday  at  the  Church  Door,  at  the  end  of  the  service  reading 
over  the  articles  seized  and  informing  the  public  that  they 
were  taken  in  execution  at  the  suit  of  A.  McI.  &  Co.  and 
that  he  shall  sell  them  to  the  highest  bidder  at  a  certain 
place  on  a  certain  day  at  least  eight  days  after  the  advertise- 
ment. He  should  keep  a  minute  of  the  sale,  to  whom  such 
article  is  sold  and  at  what  price — get  two  witnesses  to  sign 
that  minute — from  the  gross  proceeds  of  the  sale  deduct  the 
amount  of  the  Execution  as  set  forth  in  the  special  warrant 
together  with  reasonable  charges  for  seizing,  crying  and  sell- 
ing— make  a  statement  of  the  whole  and  annex  it  with  the 
Inventory  and  Minute  to  the  Special  Warrant  to  be  returned 
to  the  Sheriff's  oflBce,  paying  back  to  the  defendant  any  sur- 
plus and  giving  him  a  copy  of  the  account,  inventory  and 
sale  if  required. 

(Sgd.)  W.  D.  Powell." 

In  cases  where  an  appeal  lay,  the  appellant  sued  out  a 
writ  from  the  Court  of  Appeals,  tested  and  signed  by  the 
Governor,  Lieutenant-Governor  or  Chief  Justice;  he  pre- 
sented this  writ  to  a  judge  of  the  Coui:^;  of  Common  Pleas, 
gave  the  required  security  and  had  his  appeal  allowed. 
Within  eight  days  he  was  required  to  file  his  reasons  of 
appeal,  otherwise  the  appellee  obtained  a  Rule  or  order  that 


unless  they  were  filed  within  four  days  the  appeal  should 
be  dismissed;  and  if  this  was  not  done  the  appeal  was  dis- 
missed with  costs. 

Reasons  of  appeal  being  filed,  the  appellee  had  eight  days 
to  file  his  answers;  failing  this  the  appellant  took  out  a 
rule  for  the  appellee  to  file  his  answers  within  four  days. 
If  default  was  made,  the  appellee  thereafter  could  not  file 
his  answers  but  the  Court  proceeded  "  to  hear  the  cause  on 
the  part  of  the  appellant  and  proceeded  to  judgment  therein 
without  the  intervention  of  the  appellee."  The  Court  had 
power  to  extend  the  time  for  delivering  reasons  or  answers, 
upon  good  cause  shown. 

When  reasons  and  answers  were  filed,  the  Court  upon 
application  of  either  of  the  parties  fixed  a  convenient  day 
for  the  hearing. 

The  costs  in  the  Appellate  Court  were  fixed  by  a  tariff 
beginning  "Instructions,  etc.,  £1  Os.  Od."  ($4.00),  and  a 
further  tariff  was  laid  down  for  appeals  to  the  King-in- 
Council. 

"With  the  exception  of  some  of  these  provisions  (not  ap- 
plicable to  the  Courts  we  are  considering),  the  practice  laid 
down  above  .was  followed  in  the  Courts  of  Common  Pleas  in 
the  Districts  formed  by  the  Proclamation  of  1788. 

lY. 

THE     BAR. 

Before  1785,  the  professions  of  Barrister,  Advocate,  At- 
torney, Solicitor,  Notary,  and  Land  Surveyor,  were  often 
practised  by  the  same  person.  By  the  Ordinance,  25  Geo. 
III.,  c.  4^®  a  "barrister,  advocate,  solicitor,  attorney  or 
proctor  at  law  "  was  forbidden  to  practice  as  notary  or  land 
surveyor.  To  become  a  barrister,  etc.,  it  was  necessary  to 
serve  five  years  under  articles  (unless  the  applicant  had  been 
entitled  to  practice  in  some  Court  of  civil  Jurisdiction  in 
some  other  British  territory).  The  student  must  be  ex- 
amined by  the  Chief  Justice  of  Quebec  or  two  of  the  judges 
of  the  Court  of  Common  Pleas  and  "  approved  and  certified 
to  be  of  fit  capacity  and  character  to  be  admitted." 

••  25  (Jeorge  III.,  ch.  4,  pp.  67  seq.,  "  Ordinances,  &c., 
MDLXXXVI." 
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So  far  as  is  quite  certain,  in  these  Courts  of  Common 
Pleas  concerning  which  we  write,  only  one  legally  qualified 
practitioner  appeared.  That  was  Walter  Roe  ^'  who  prac- 
tised in  the  Hesse  Court.  There  was  a  practitioner  in  the 
Luneburg  and  Mecklenburg  Courts,  Thomas  Walker,  who 
was  usually  known  as  "  Lawyer  Walker."  I  cannot  find  any 
record  of  his  being  called,  and  it  may  be  that  he  wa5  an 
irregular  practitioner.'® 

Biit  many  persons  appeared  as  "  Agents."  These  were 
required  to  file  a  warrant  of  attorney  or  a  Power  of  At- 
torney, either  special  and  for  the  particular  case  or  general. 
It  was  not  sufficient  for  the  party  to  ask  in  open  Court  that 
a  person  named  should  plead  for  him;  and  defects  in  the 
warrant  or  power  of  attorney  were  noted  with  great  rigour. 
Unless  it  was  in  perfect  form,  the  agent  "  was  not  heard."'* 

*'  Walter  Roe  was  the  son  of  a  wealthy  merchant  of  London, 
England.  His  father  died  and  his  mother  married  again ;  dissatis- 
fied, he  went  to  sea.  After  following  the  sea  for  some  years  he  was 
persuaded  by  his  Captain  to  study  law,  which  he  did  in  Montreal. 
He  was  admitted  to  practise  in  1789,  and  left  at  once  for  Detroit, 
where  he  practised  till  the  Court  was  abolished  in  1794,  appearing 
in  nearly  every  case  of  any  importance.  He  became  one  of  the 
first  members  of  the  Law  Society  on  its  creation  in  1797.  He  had 
been  entrusted  with  the  duty  of  delivering  up  the  Keys  of  the  Detroit 
Fortifications  on  the  surrender  in  1796  of  that  place  to  the  Americans. 
In  the  same  year  he  was  made  Registrar  of  the  Western  District 
by  Governor  Simcoe  (a  copy  of  his  Commission  is  in  my  possession). 
After  1794  he  did  not  practise  much  ;  a  very  large  amount  of  land 
in  the  westerA  part  of  the  Province  passed  through  his  hands,  either 
as  owner  or  as  Conveyancer. 

His  son  William  was  the  Clerk  in  the  Receiver-General's  Depart- 
ment, who  saved  much  of  the  Public  Treasure  of  the  Province  on 
the  capture  of  York  by  the  Americans  in  the  War  of  1812-14,  by 
burying  it  on  John  Beverley  Robinson's  farm  on  the  Kingston  Road, 
east  of  the  Don.  William's  son  Albert  E.  is  in  the  employ  of  the 
Ontario   Government  in  the  Crown  Lands  Department. 

**  Thomas  Walker  is  called  "  Lawyer  Walker "  in  some  of  the 
accounts  of  early  times.  Tt  is  said  that  Robert  T.  D.  Gray,  the  first 
'Solicitor-General  of  the  Province,  was  in  his  oflSce ;  but  I  find  that 
sometimes  he  filed  a  Power  of  Attorney  to  act  for  parties,  which 
was  not  necessary  in  the  case  of  a  member  of  the  Bar.  It  is  true 
that  frequently  he  is  described  as  "  Attorney  "  for  one  or  other  of 
the  parties,  but  that  is  done  with  some  who  certainly  were  not  legally 
qualified  practitioners,  e.g.,  Mr.  Antill,  who  is  called  Attorney  for 
the  defendant  in  Sherwood  v.  Adams,  February  26th,  1793,  and  coun- 
sel for  the  defendant  February  27th,  1793,  in  the  same  case  (Lune- 
burg Court). 

"An  Agent  not  appointed  by  a  regular  and  formal  document 
would  be  refused  a  hearing;  e.g.,  in  the  Mecklenburg  (Kingston) 
Court.  July  1st.  1790,  before  Richard  Cartwright  and  Neil  Mclean, 
in  the  case  of  McLean  v.  Farley,  "  the  plaintiff  appears  in  person. 
James  Clark,  Jr.,  appears  for  the  defendant  and  produced  a  Power 
of  Attorney,  which  the  Court  do  not  consider  to  be  sufficiently  auth- 
entic" (ated).     The  case  was  adjourned. 

In  the  same  Court,  in  the  very  first  case,  Ferguson  v.  Dorland, 
March  17th,  1789,  before  Richard  Cartwright,  Neil  McLean  and 
Jamea   Clark,    "  the   defendant    appears   in    person.     The   defendant 
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Of  course  a  member  of  a  partnership  was  allowed  to 
plead  the  cause  of  his  firm.*" 

It  may  be  well  to  take  one  or  two  cases  to  show  the 
pains  taken  to  do  justice  in  the  Courts  presided  over  by  lay 
judges. 

In  the  Luneburg  Court,  ISTovember  oth,  1793,  the  case 
of  Bennitt  v.  Stratton  was  called.  Both  parties  appeared 
and  the  case  was  set  for  hearing  on  the  following  day.  At 
this  time  all  issues  were  by  the  Act  of  32  Geo.  III.  to  be 
tried  by  a  jury.  November  6th  the  sheriff  returned  the  writ, 
the  plaintiff  by  leave  of  the  Court  filed  the  declaration,  the 
defendant  moved  that  he  might  file  a  plea  to  the  declaration 
— a  plea  in  abatement — and  also  set  up  the  proceedings  in 
a  former  action;  the  plaintiff  asked  to  file  an  answer  to  the 
proposed  pleas;  all  of  which  the  Court  were  to  consider  and 
give  judgment  in  the  next  day.  The  following  day  the 
Court  determined  that  "  the  said  Pleas  seems  to  have  been 
drawn  up  by  Counsel  or  Attorney,  which  the  Plaintiff  can- 
not be  supposed  to  be  able  to  answer,  having  neither  Counsel 
or  Attorney  to  do  it;  it  would  therefore  be  a  hardship  upon 
the  plaintiff  to  proceed  to  judgment  upon  the  abatement  in 
this  situation  of  the  case."  The  case  was  therefore  ad- 
journed till  the  next  term,  ''  in  order  that  the  plaintiff  may 
obtain  Counsel." 

November  8th  the  defendant  says  he  is  not  ready  for 
trial,  as  he  "has  not  got  Counsel,  and  prays  that  time  may 
be  granted  him  till  next  term."  The  following  day  the  case 
is  again  called,  the  plaintiff  files  a  note  of  hand,  the  Court 
refuse  the  request  of  defendant  for  an  adjournment  to  pro- 
prays  that  Peter  Van  Alstine  may  plead  this  cause  for  him.  It  is 
ordered  that  the  defendant  do  plead  for  himself  " — and  he  did.  When, 
it  is  remembered  that  Peter  Van  Alstine  was  a  man  of  such  influence 
and  prominence  aS  to  be  elected  the  first  member  for  his  Riding  in 
the  Parliament  which  sat  in  1792,  it  will  be  seen  how  strict  was  the 
rule. 

^  E.g.  In  the  Mecklenburg  Court.  January  3rd,  1791,  in  the 
case  of  "  Robert  Hamilton  and  Richard  Cartwright,  Junior,  Mer- 
chants and  co-partners,  plaintiffs,  Gotlieb  Christian,  Baron  de  Richten- 
stoin.  late  of  ^larysburg.  defondant."  "  Richard  Cartwright.  Junior, 
one  of  the  partners  of  the  House  of  H.  &  C.  appears  in  person  and 
filed  Declaration."  Curiously  enough,  Cartwright  was  one  of  the  two 
judges  on  the  Bench,  but  all  that  was  done  was  to  note  the  default 
of  the  defendant.  On  the  next  Court  day.  all  three  judges  were  pre- 
sent. Cartwright  proved  the  note  sued  on  (dated  at  Gananoque, 
November  20th,  1784),  for  £77  Is.  Od.  Quebec  Currency,  and  an 
account  for  £4  lis.  3d.  He  got  judgment  for  £77  Is.  Od,  on  the  note 
for  principal,  £25  8s.  6d.  for  interest,  likewise  £4  lis.  3d.  for  the 
account ;  in  all  £107  Os.  9d..  "  lawful  money  of  this  Province,  and 
costs  taxed  at     .     .     .     ." 
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cure  Counsel,  as  the  action  was  on  a  "  plain  promissory 
note/'  and  order  him  to  plead  instanter  and  that  a  jury  be 
impanelled  to  try  the  issue.  The  defendant  pleads  pay- 
ment; a  jury  is  called,  and  a  verdict  found  for  the  plaintiff 
for  £15  Halifax  Currency  ($60)  and  interest.  Judgment 
is  directed  to  be  entered  for  this  amount  and  costs  to  be 
taxed.  January  31st,  1794,  the  parties  come  into  Court  and 
say  they  have  agreed  to  refer  their  case  to  arbitration  (this 
I  presume  was  instead  of  moving  for  a  new  trial).  The 
Court  agreed  and  arbitrators  were  chosen,  April  12th,  1794, 
the  plaintiff  filed  a  certified  copy  of  the  award  and  asked  to 
adduce  evidence  that  the  original  had  been  stolen  or  mali- 
ciously destroyed.  This  was  granted,  and  he  called  three 
witnesses,  one  to  whom  the  original  papers  had  been  de- 
livered for  safe  keeping  but  when  "  she  went  to  look  for 
them  .  .  .  the  papers  were  gone  and  she  has  never  been 
able  to  find  them."  The  others  had  read  the  original  award 
and  the  copy  was  in  substance,  as  "  nighly  "  as  they  could  re- 
collect the  same  as  the  original  award.  The  award  was  made 
a  rule  of  Court. 

Take  a  case  in  the  Mecklenburg  Court;  in  1791  "an 
action  of  debt"  (really  assumpsit)  was  brought  by  Titus 
Simons  against  Joseph  Allen  for  an  alleged  balance  of 
£150.  19s.  6d.  The  defendant  set  up  payment  of  part  of  the 
account  and  non-delivery  of  some  rum.  The  defendant 
^asked  the  Court  to  compel  the  production  of  some  receipts 
filed  at  a  trial  between  the  same  parties  in  September,  1790. 
This  was  ordered;  the  Clerk  produced  the  receipts;  and  the 
Court  considered  the  matter.  Giving  judgment  the  follow- 
ing, day  "  it  being  fully  within  their  own  knowledge  and 
Recollection  that  on  a  former  trial  .  .  .  the  (present) 
plaintiff  did  ground  his  defence  on  a  final  settlement  .  .  . 
(the  Court)  are  fully  convinced  .  .  .  that  the  plaintiff's 
demand  for  monies,  etc.,  previous  to  that  period  is  a  most 
impudent  attempt  to  pervert  the  forms  of  law  to  the  Pur- 
poses of  Knavery  and  Injustice " ;  but  the  Court  awarded 
£4.  19s.  6d.  for  goods  thereafter  supplied. 

There  were,  however,  cases  in  which  technicality — and 
worse — triumphed,  e.g.,  in  the  Mecklenburg  Court  in  Fergu- 
son V.  Carscallen,  March  23rd,  1793,  the  plaintiff  filed  his 
declaration  for  defamation.  The  defendant  appeared  and 
pleaded  "  Xothing  Guilty  of  the  premises  set  forth  in  the 
declaration."     The   plaintiff  "  persists   in   saying  that  th6 
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defendant  is  Guilty  in  Manner  as  set  forth  in  his  declara- 
tion, which  he  prays  may  be  inquired  of  by  the  Country," 
—i.e.,  a  jury.  A  venire  was  ordered  to  issue,  returnable  on 
the  following  Saturday.  On  that  day  a  jury  is  sworn,  the 
plaintiff  opens  and  calls  a  witness  who  swears  to  sufficient 
to  make  the  plaintiff's  case.  The  plaintiff  then  produced  a 
certain  writing  signed  by  the  defendant's  own  hand.  The 
defendant  objected  that  no  written  evidence  be  allowed,  as 
the  declaration  claimed  for  words  spoken  only — "  the  plain- 
tiff saith  that  his  Declaration  sets  forth  '  speaking,  uttering 
and  publishing'  and  that  the  said  writing  is  publishing" — 
in  vain,  for  the  Court  "  order  that  no  written  evidence  can 
be  given  in  this  cause,  for  Eeason  that  the  damages  laid  in 
his  Declaration  are  for  speaking  only."  Verdict  for  the 
defendant  and  the  Court  took  time  to  consider.  March  31st 
the  plaintiff  moved  for  a  new  trial  and  the  defendant 
acknowledged  that  he  caused  to  be  conveyed  to  the  jury  a 
paper  containing  the  pleadings.  The  foreman  swore  that 
the  jury  had  agreed  that  the  -defendant  [sic]  should  have 
five  shillings  damages  but  that  the  sum  was  only  to  be  men- 
tioned if  the  judge  should  require  to  know  what  damage  the 
defendant  [sic]  had  sustained.  Another  juryman  swore 
that  the  jury  had  agreed  that  the  defendant  [sic]  should 
recover  only  five  shillings  from  the  plaintiff  [sic].  The 
Court  took  the  case  under  consideration.  September  loth, 
1791,  the  plaintiff  was  called  and  did  not  appear.  The 
next  day,  Peter  Clark  appeared  for  him  under  a  Power  of 
Attorney  and  asked  the  case  to  stand  over  till  the  next  term, 
the  plaintiff  being  in  Montreal.  It  was  so  ordered.  January 
3rd,  1792,  a  new  attorney,  Christopher  Georgen,  appeared 
for  the  plaintiff  and  asked  for  judgment  on  the  motion  for 
a  new  trial.  The  Court  took  time  to  consider.  January  9th, 
a  third  attorney,  James  Clark,  Junior,  appeared  for  the 
plaintiff  and  renewed  the  motion.  It  was  ordered  that  the 
defendant  should  show  cause  on  the  first  day  of  the  next 
term.  March  13th  the  defendant  appeared  but  not  the  plain- 
tiff, and  as  it  appeared  to  the  Court  that  the  plaintiff  had 
from  time  to  time  put  off  the  proceedings  and  "  the  defend- 
ant represents  to  the  Court  that  the  plaintiff  does  not  appear 
to  proceed  according  to  the  motion  made  by  him  the  last 
term,"  the  Eule  to  shew  cause  was  discharged  and  the  defen- 
dant dismissed  from  the  action  with  £4  costs. 
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.  That  the  judges  of  this  Court,  at  least,  consulted  author- 
ities is  certain.  In  a  case  of  Belton  v.  Connor,  the  plaintiff,  a 
resident  of  Kingston  had  been  stopped  on  the  street,  insulted 
and  struck  by  James  O'Connor,  Surgeon,  of  the  same  place, 
and  shewed  "  marks  of  violence."  September  16th,  1791, 
the  plaintiff  filed  his  declaration  in  Court.  John  Howard 
appeared  for  the  defendant  under  power  of  attorney,  and 
time  was  given  to  the  plaintiff  to  procure  his  evidence.  Janu- 
ary 3rd,  1792,  the  case  was  set  for  the  next  day.  That  day, 
Howard  for  the  defendant,  demanded  a  jury,  and  a  venire 
was  granted.  Saturday,  January  7th,  a  jury  was  called, 
three  witnesses  for  the  plaintiff  and  one  for  the  defendant 
gave  evidence,  and  the  jury  found  for  the  defendant.  Tho 
Court  took  time  to  consider.  January  9th,  the  plaintiff 
moved  for  a  new  trial ;  Howard  shewed  cause,  and  the  mat- 
ter was  adjourned  till  the  first  day  of  the  next  term.  Howard 
on  that  day  asked  to  be  dismissed  as  Attorney  for  the  defen- 
dant, and  the  defendant  took  his  own  case  and  asked  for  time, 
which  was  granted.  March  19th  both  parties  appear  and  urge 
their  respective  contentions.  March  23rd  judgment  is  given, 
the  two  McLeans  allowing  the  motion,  Cartwright  dissenting. 
The  judgments  form  interesting  reading.  It  appeared 
that  the  assault  and  battery  was  clearly  proved.  Hector 
McLean  said  it  would  be  making  a  dangerous  precedent  to 
allow  a  jury  or  the  people  to  think  that  "  however  great  the 
injury  offered  to  one's  person  it  should  entitle  him  to  no 
damages  without  he  sustains  pecuniary  loss.''  Neil  McLean 
said  that  the  verdict  was  contrary  to  evidence,  and  "  nothing 
but  the  matter  being  of  so  trifling  a  nature  as  not  to  merit 
a  reconsideration  can  justify  a  non-compliance  with  the 
plaintiff's  prayer."  Citing  Blackstone's  Eeports  p.  1327  (2 
W.  Bl.  1327,  Leith  v.  Pope),  and  .Blackstone's  Comment- 
aries, Volume  3,  page  391,  he  quotes  with  approval  Black- 
stone's words:  "Next  to  doing  (right)  the  great  object  in 
the  administration  of  public  justice  should  be  to  give  public 
satisfaction.  If  the  verdict  be  liable  to  many  objections  and 
doubts  in  the  opinion  of  his  counsel  or  even  in  the  opinion  of 
bystanders,  no  party  would  go  away  satisfied  unless  he  had 
a  prospect  of  reviewing  it.  Such  doubts  would  with  him  be 
decisive;  he  would  arraign  the  determination  as  manifestly 
unjust,  and  abhor  a  tribunal  which  he  imagined  had  done  him 
an  injury  without  a  possibility  of  redress." 

Cartwright  quotes  BuUer,  N".  P.  327;  Burrows'  Keports, 
p.  609  {Wittford  v.  Berkley)  Burton  v.  Thompson,  Burrows' 
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E.,  p,  604 ;  and  thought  that  though  the  xerj  intelligent  and 
respectable  jur}'  had  certainly  gone  too  far  and  had  contran' 
to  the  evidence  found  for  the  defendant,  "  the  granting  of 
a  new  trial  would  only  be  giving  the  plaintiff  opportunity  of 
harassing  the  defendant  without  any  material  benefit  to  him- 
self, and  it  would  be  unbecoming  a  Court  of  Justice  to  assist 
the  Passions  of  Mankind."  He  was  of  opinion  to  discharge 
the  Eule.  One  cannot  but  think  that  Cartwright  knew  some- 
thing of  his  fellow  Kingstonians  and  imported  into  the  judi- 
cial office  some  of  his  private  information. 

The  plaintiff  paid  the  costs,  and,  March  26th,  1792,  ob- 
tained a  new  venire.  March  30th  a  new  jury  was  called,  and 
a  second  verdict  given  for  the  defendant.  !N'ext  day  both 
parties  appear,  and  on  motion  of  the  plaintiff,  the  defendant 
not  objecting,  the  case  was  dismissed  with  costs. 


In  the  Court  of  Hesse,  there  was  great  regularity,  the 
sole  Judge  there  being  a  competent  lawyer.  From  a  paper 
read  to  the  Eoyal  Society  of  Canada,  May  28th,  1913,"  I 
extract  a  few  cases  of  interest: 

''  John  Eobert  McDougall,  of  Detroit,  Gentleman  v.  Isaac 
Germain."  On  July  16th  the  inevitable  Walter  Eoe  filed  his 
declaration  and  the  defendant  had  a  default  entered  against 
him:  on  July  23rd,  the  defendant  again  did  not  appear,  a 
second  default  was  entered  against  him  and  the  defendant 
directed  to  proceed  to  prove  his  demand  on  the  20th  Augast — 
on  August  20tli  the  defendant  did  not  appear  and  the  plain- 
J:iff  "  by  his  Attorney  Walter  Eoe,"  called  evidence.  It  was 
proved  tliat  the  defendant  put  certain  cattle  for  agistment 
upon  the  plaintiff's  land  on  Hog  Island  (now  Belle  Isle) 
Agreeing  to  pay  well  for  them,  also  that  20  shillings  a  head 
"was  the  usual  price  on  the  Island — "  this  action  is  continued, 
and  remains  en  Delibere  for  eight  days."  On  the  27th  judg- 
ment is  entered  up  for  £30     9     v5 

and  £9.  9s.  6d.  costs,  in  all   £39  18  11 

and  a  Writ  of  fi.  fa.  issued • 5     0 


£40     3  11 


"Transactions    of   the   Royal    Society    of    Canada    (3rd    Series, 
1913),  Vol.  7,  pp.  43-56. 
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And  an  alias  fi.  fa.  was  issued  October  2nd  for  thus  sum- 
which  writ  was  returnable  the  first  Court  day  in  June  1790- 
f  or 

£40     3     11  and   subsequent  costs, 
fl  15       0 


£41  18     11 


The  costs  seem  fairly  large;  it  may  be  that  the  Clerk  did 
not  tax  too  strenuously — in  that  respect  being  unlike  a  certain 
English  Taxing  Officer.  Mr.  Quirk,  of  Quirk,  Gammon  & 
Snap,  had,  we  are  told  "  never  been  seen  actually  to  shed 
a  tear  but  once — when  five  sixths  of  his  little  bill  (£19ij  15s, 
4d.)  were  taxed  off  in  an  action  on  a  bill  of  exchange  for 
£13." 

A  somewhat  curious  feature  is  that  the  evidence,  given 
as  it  is,  sometimes  in  English,  sometimes  in  French,  is  taken 
down  in  the  language  employed  by  the  witness — the  ortho- 
graphy in  neither  language  is  unexceptionable  and  the  syntax 
of  the  French  sometimes  is  very  bad — no  doubt  what  appear 
to  be  solecisms  are  really  the  expressions  of  the  witnesses 
themselves.  The  faulty  orthography  is  just  that  of  a  man 
who  understands  French  as  spoken  but  has  no  need  to  write  it. 

For  example,  on  May  26th,  1791,  in  Graham  v.  McKenzic 
V.  Louis,  Campeau,  Mr.  Roe  appears  for  the  plaintiff;  the 
defendant  made  default.  J.  B.  Marin  was  called  as  a  witness 
and  he  deposed  as  follows :  (I  give  the  original  French  and 
all)  "  Qu'il  est  commis  actuelment  employer  par  le  De- 
mandeur  et  que  de  leur  part  il  fut  Dimanche  dernier  chez 
Defendeur  pour  lui  demander  sa  raison  pour  avoir  pas  acquitte 
las  demande  actuel.  Pour  repomse  le  Defendeur  a  dit  au 
Temoin  que  ce  est  bien  vrai  que  lui  devoit  le  vinght  trois 
Ponds  pour  une  Quart  (This  does  not  mean  what  we  call  a 
quart  of  rum — the  '  quart '  as  is  shewn  in  another  case  was 
*  more  than  thirty  gallons  ' — so  that  the  '  Eomme  '  cost  less 
than  $2  a  gallon)  de  Romme  qu'il  a  eut  tete  passe  mais  peut 
pas  faire  ceste  somme  bien  qu'il  avoit  demander  en  plusier 
maisQU."  Accordingly  judgment  went  for  £23  16s.  Od,  N.  Y. 
Currency  with  costs — and  the  formal  judgment  for  £14  17s. 
6d.  and  costs  £6  8s.  6d.,  in  all  £21  5s.  8d.,  Provincial  Cur- 
rency. The  computation  here  is  exact — the  judgment  was 
for  $59.50  of  our  present  currency. 
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Dollars  were  not  wholly  unknown  in  those  days;  at  a 
Court  holden  9th  June,  1791,  in  a  case  Samuel  Edge  v. 
John  Vert,  judgment  was  given  that  the  defendant  should 
pay  four  dollars  and  a  half  and  costs. 

Some  other  cases  are  worthy  of  note — for  example,  as 
shewing  an  "  Equity ''  practice  in  this  Court  of  Common 
Pleas,  at  the  Court  held  19th  May,  1791,  in  the  case  of 
George  Lyons  v.  Francois  Chabut,  Esquire,  we  find  the 
following  as  the  proceedings :  "  That  the  plaintiff  having 
this  day  filed  the  affidavit  of  James  May  purporting  that 
the  best  and  only  witness  to  prove  his  demands  are  without 
the  jurisdiction  of  this  Court,  and  being  willing  to  refer  the 
said  demand  to  the  decisive  oath  of  the  defendant,  prays  that 
a  rule  may  be  personally  served  on  the  said  Francois  Chabut, 
Esquire,  requiring  him  to  attend  this  Court  in  his  propor 
person  on  Thursday  the  9th  of  June  next,  then  here  to  purge 
himself  by  his  corporal  oath  from  his  said  demand,  failing 
whereof  it  shall  be  admitted  and  taken  pro  confesso.  The 
Court  order  accordingly." 

On  June  9th  the  defendant  did  not  appear,  the  declara- 
tion was  taken  as  confessed  and  judgment  was  entered  for 
£26.  10s.  4d.. currency  of  New  York,  equal  to  £16  lis.  5d. 
currency  of  Quebec,  with  costs.  The  costs  were  taxed 
at  £6.  lis.  5d.  currency  of  Quebec.  Fi.  fa.  was  issued  and 
the  money  made  in  full  (there  is  a  trifling  error  in  calcula- 
tion: £26.  10s.  4d.  N.Y.  currency  is  equivalent  to  £16  15s. 
2i,4d.  Quebec  currency). 

On  the  20th  August,  1789,  in  the  action  of  Thomas  Cox 
V.  Guillaume  Gyeaux  of  L'Assomption,  "  Walter  Koe  for  the 
plaintiff  filed  his  declaration  and  the  defendant  appeared  in 
person : 

"  As  judgment  was  rendered  the  23rd  of  July  last  against 
the  defendant  and  execution  the  24th  of  August,  and  finding 
by  the  Return  of  the  Sheriff  that  the  defendants  goods  and 
chattels.  Lands  and  Tenements  are  not  sufficient  to  satisfy 
the  said  judgment  creditor,  and  the  plaintiff's  Attorney  sus- 
pecting that  the  defendant  had  property  secreted  in  the 
hands  of  Joseph  Pilet,  he  was  therefore  summoned  before 
the  Court  to  give  his  declaration  on  oath,  whom  being  called 
and  duly  sworn  and  declared  to  have  no  effects  of  the  defen- 
dant's in  his  hands  at  this  time,  nor  have  had  at  the  time 
of  the  service  of  the  declaration." 
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August  20th,  1789,  "  Isaac  Dolson  of  L'Assomption,  Yeo- 
man, V,  Joseph  Perrier,  dite  Vadeboncoeur  of  the  River  of 
Ecosse,  Walter  Roe  Attorney  for  the  plaintiff,  filed  his  de- 
claration and  the  defendant  being  called  and  appeared  in 
person  and  acknowledged  that  the  plaintiff  was  in  peaceable 
and  quiet  possession  of  the  land  in  question,  and  that  he  did 
enter  upon  the  premises  in  manner  and  in  form  as  set  forth 
in  the  plaintiff's  declaration,  which  being  duly  considered, 
the  Court  ordered  the  Defendant  to  put  the  Plaintiff  imme- 
diately in  possession  of  the  said  premises  (this  is  what  we 
should  now  call  an  'Interim  Injunction'),  and  the  action 
to  be  considered  in  the  meantime."  On  August  27th,  on 
consent,  a  continuance  was  ordered  for  eight  days;  on  Sept. 
3rd  the  defendant  not  appearing  the  case  was  again  "  con- 
tinued at  the  instance  of  Mr.  Roe " ;  on  Sept.  10th  the 
defendant  still  not  appearing,  the  Declaration  is  set  out  and 
a  judgment  entered  for  re-entry  and  £9.  17s.  Od.  currency 
of  the  Province  for  costs. 

August  20th  "  James  Fraser,  Attorney  to  the  Assignees 
of  Thomas  Cox  v.  Pierre  La  Bute,  Walter  Roe  for  the  Plain- 
tiff filed  his  declaration  and  the  defendant  being  called  and 
appeared  in  person — and  after  some  altercation,  Mr.  Roe  the 
Plaintiff's  Attorney  moved  to  discontinue  the  suit.  The 
Court  ordered  the  suit  to  be  discontinued  accordingly." 

July  23rd  "  Leith  &  Shepherd  of  Detroit,  and  Copartners 
in  Trade  v.  Jean  Bte.  Leduc,  fils,  of  the  Parish  of  L'Assomp- 
tion, Yeoman."  The  Defendant  admitted  his  signature  to 
the  note,  but  pleaded  infancy.  He  was  ordered  to  prove 
his  plea,  and  on  August  20th  he  "  produced  his  Baptistere," 
which  proved  that  he  was  not  a  minor  at  the  time  of  signing 
the  note.  His  further  plea  that  it  was  for  his  father's  debt 
was  equally  ineffective  and  judgment  went  against  him  for 
note,  interest  and  costs. 

August  20th  "Frederick  Arnold  v.  J.  Bte.  Leduck  fil?, 
Walter  Roe  Attorney  for  the  plaintiff  and  the  defendant 
appeared  and  by  consent  of  parties,  Claude  Rheaume  and 
Isaac  Dolson,  is  nominated  to  estimate  the  damages  in  the 
Detention  of  the  plaintiff's  horses,  and  to  call  in  the  third 
person  in  case  of  Differences  reserving  to  the  Court  the 
right  of  imprisonment  of  said  horses  and  to  report  in  eight 
days."  The  action  was,  Aug.  27th,  continued  for  eight  days ; 
Sept.  Srd  "  the  Court  took  into  consideration  the  Report 
of  Auditors  upon  the  matter  in  dispute  who  were  nominated 
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b}^  consent  of  the  parties  to  report  on  their  differences  "  and 
entered  judgment  for  the  plaintiff,  that  Jean  Bte.  Leduck 
fils  should  pay  him  the  sum  of  £10  of  the  currency  of  New 
York,  equal  to  £6  5s.  currency  6i  Quebec  (the  computation 
here  is  exact). 

September  3rd  "Magdalaine  Peltier,  spouse  of  Jacques 
Peltier,  vs.  Laurent  Miaure.  The  plaintiff  filed  her  De- 
claration and  the  Defendant  appeared  in  person.  The  Court 
having  taken  the  matter  into  consideration  and  find  that 
the  plaintiff  is  under  coverture  and  not  authorized  by  a 
Letter  of  Attorney  from  her  husband.  It  is  ordered  that 
the  action  be  dismissed." 

Sept.  3  "  Antoine  Jalbert  v.  Jonathan  Schiffelin,  Charles 
Smyth,  Attorney  for  the  plaintiff  by  Procuration  filed  his 
Declaration.  The  Defendant  appeared  and  says  that  he 
owes  nothing  to  the  plaintiff,  but  that  he  is  indebted  to 
him  Two  hundred  and  Thirty-one  Livres,  for  which  he 
prays  to  become  an  incidental  plaintiff,  and  filed  the  plain- 
tiff's engagement  subscribed  by  him  at  Detroit  and  offers 
to  bring  proof  that  the  defendant  did  not  perform  his  en- 
gagement, and  also  files  the  account,  items  of  which  he  begs 
leave  to  prove."  On  the  10th  he  called  "  John  McGregor 
of  full  age  and  not  interested,"  but  all  he  said  was  "  that 
he  does  not  know  anything  respecting  the  matter  in  ques- 
tion." Then  he  called  Kaphael  Bellongir,  who  said  "  Que 
lui  ettoit  en  compagne  avec  Antoine  Jalbert  quant  le  dite 
Jalbert  avoit  laisser  le  service  du  Defendeur  le  dix  septieme 
de  mai."  The  case  came  on  again  Sept.  17,  when  judg- 
ment was  given  dismissing  the  action  with  costs.  It  seems 
that  Jalbert  claimed  that  he  had  been  employed  by  Schiffelin 
to  go  into  the  Indian  Country  to  Saginan  an  Indian  Post, 
to  help  him  in  the  fur  trade,  but  was  discharged  by  him 
and  accordingly  claimed  £20  16s.  8d.,  Halifax  Currency,  as 
wages — the  defendant  set  up  that  Jalbert  did  not  perform 
his  engagement,  and  he  claimed  231  Livres  as  due  him  by 
Jalbert.  Nothing  is  said  in  the  judgment  about  this  count- 
erclaim. 

August  27th  "  Catherine  Desriviere  La  Moinodiere  De- 
guindre  vs.  Her  Husband,  Antoine  Dagnio  Deguindre " 
Declaration  filed,  defendant  noted  in  default:  Sept.  3, 
second  default,  Sept.  10  defendant  still  in  default.  Plain- 
tiff ordered  to  produce  her  evidence  next  Court  day  at  9 
o'clock  in  the  motning;  Sept.  17,  the  defendant  being  again 
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absent,  the  plaintiff  produced  her  marriage  contract  and 
called  witnesses,  who  gave  evidence  in  French — I  give  a 
sample : — 

"  Question  2nd  by  Mr.  Eoe — Si  lui  connait  les  Ettat  de 
ces  affaire?     Ans.  Que  non." 

"  Question  4th  by  Mr.  Roe — Avez  vous  entendii  dire  que 
ce  meubles  ettes  vendfl,  et  par  quil?  Ans.  Que  lui  avoit 
entendd  dire  I'ont  ettd  vendu  a  L'engon." 

"Question  5th  by  Mr.  Roe — Si  L'ont  ette  vendft  par  le 
Sheriffe?    Ans.  Je  ne  sai  pas." 

This  is  rather  better  than  the  French  in  another  place 
"il  se  pas." 

There  is  considerable  evidence  about  "  nne  Seizer  au  chez 
le  Defendeur;"  and  then  the  case  stands  over  till  next 
Court.  .  Sept.  24th  it  again  stands  over  for  eight  day^ — and 
the  record  of  all  further  proceedings  is  lost. 

Sept.  3.  In  Thomas  Cox  v.  William  Gyeaux,  the  Sheriff 
had  made  a  seizure,  but  could  not  proceed  with  the  sale  till 
"  the  claims  of  the  different  opponents  are  first  satisfied  and 
paid  or  secured  up^n  the  proceeds." 

Nicholas  Gyeaux,  nephew  of  William,  produced  witnesses 
who  testified  that  he  ''  a  proposer  seminez  la  Terre  de  son 
oncle  a  motie "  and  the  witness  "  croix  dans  sa  conscience 
s'ette  a  mottier  entre  I'oncle  et  nephew." 

So  he  got  half  of  12  bushels  of  oats,  12  of  wheat  and 
one  of  Pease,  the  other  half  to  go  to  the  Sheriff. 

Charles  Prout  produced  a  witness  who  swore  that  the 
defendant  and  Prout  "  lui  avez  dit  que  ce  demiere  ette  en 
Simmenser  chez  le  primiere  une  Piece  de  Bled  Fromment  et 
une  Piece  de  Voine  a  son  proper  profit " — and  so  Prout 
got  his  wheat  ,(b\e  froment,  what  is  called  in  the  book  bled 
fromment)  and  the  proceeds  of  an  Indian  Corn  patch,  the 
oats   (voine  i.e.  avoine)   no  doubt  also. 

Louis  Gyeau  offered  his  brother  Nicholas  as  a  witness, 
the  plaintiff's  Attorney,  the  ubiquitous  Mr.  Roe,  objected  on 
the  ground  of  relationship,  but  this  objection  was  over- 
ruled— and  he  proved  the  case  well  "  son  oncle  Guillaume 
Gyeaux  lui  a  dit  que  une  de  ce  vache  ettoit  a  Louis  Gyeaux 
que  lui  a  livre  la  vache  a  son  Frere  que  lui  a  laisser 
sans  le  Park  le  opposent  avec  les  otre  annimaux  de  De- 
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fendeur,  et  que  cette  vache  et  une  de  cette  prix  en  execu- 
tion."     That  settled  it — Louis  got  "  cette  vache." 

(Perhaps  the  defendant's  family  name  was  Goyeaux,  a 
well-known  name  of  these  parts.) 

The  same  day  Phillip  Fox  obtained  judgment  against 
Pierre  Durand  "  that  he  return  the  meat  of  a  Hog  which 
he  killed,  belonging  to  the  plaintifE  (or  to  pay  him  three 
pounds  New  York  currency) — and  Francis  Latour  obtained 
judgment  against  Louis  Trudell  that  he  pay  Ten  pounds 
currency  (or  return  to  the  plaintiff  Four  Hundred  and 
Fifty   Pounds  of   Flour). 


THE  DUEL 

IN 

EARLY  UPPER  CANADA 

By 

THE  HONOURABLE  MR.  JUSTICE  RIDDELL. 


THE  DUEL  IN  EARLY  UPPER  CANADA. 

That  part  of  British  America  which  was  to  become 
Upper  Canada  was,  before  the  termination  of  the  American 
Revolutionary  War,  almost  uninhabited.  At  the  close  of  that 
War,  a  considerable  immigration  took  place  ^  of  those  who 
had  taken  the  part  of  the  Crown  in  that  conflict,  United 
Empire  Loyalists  as  they  were  called,  driven  out  with  what 
they  considered  injustice  and  what  was  certainly  cruelty  by 
their  quondam  brethren. 

These  settlers  brought  with  them  their  English  law  and 
their  customs;  and  although  in  theory  French  Canadian  law 
was  in  force  till  1792,  the  practice  was  in  many  cases  far 
different. 

Along  with  other  customs  imported,  was  duelling;  and 
this  was  not  at  all  diminished  by  the  circums'tance  that  many 
of  those  placed  in  positions  of  authority,  when  in  1793  the 
province  was  incorporated,  were  Englishmen  who  had  come 
from  across  the  Atlantic  to  make  a  new  home  in  the  wilds 
of  Upper  Canada. 

The  civil  law  of  England  was  formally  introduced  into 
Upper  Canada  in  1792;  the  criminal  law  of  England  had 
always  been  in  force  in  all  Canada  from  the  time  of  the 
Conquest  in  1759-60. 

By  the  law  of  England,  and  therefore  of  Canada,  a  de- 
liberate duel  was  unlawful — as  Blackstrfne  sententiously  puts 
it:  'where  both  parties  meet  avowedly  with  an  intent  to 
murder,  thinking  it  their  duty  as  gentlemen,  and  claiming 
as  their  right  to  wanton  with  their  own  lives  and  those  of 
their  fellow  creatures,  without  any  warrant  or  authority 
from  any  power  either  divine  or  human,  but  in  direct  con- 
tradiction to  the  laws  of  God  and  man  .  .  .  the  law  has 
justly  fixed  the  crime  and  punishment  of  murder  on  them 
and  on  their  seconds  also.'  ^  And  such  was  the  law  laid  down 
by  Sir  Matthew  Hale,  "  as  correct,  as  learned  and  as  humane 
a  judge  as  ever  graced  a  bench  of  justice."  ^ 

*  Nearly  all  the  immigrants  settled  near  the  banks  of  the  inter- 
national rivers — on  the  left  bank  of  the  St.  Lawrence  were  three 
main  nuclei,  at  what  are  now  Cornwall,  BrockvUle  and  Kingston  ;  on 
the  Niagara  was  Newark,  now  Niagara-on-the-Lake.  On  the  Detroit 
River,  the  loyalists  remained  to  a  great  extent  at  Detroit  until  it 
passed  out  of  British  hands  in  1796 :  then  many,  but  by  no  means  all, 
crossed  the  river. 

'  Blackstone's  Commentaries,  vol.  IV.,  p.  199. 

'  Hale's  Pleas  of  the  Crown,  vol.  I.,  p.  452. 


While  this  was  undoubtedh'  the  law,  it  was  in  our  early 
days  not  applied  very  vigorously.  There  was  the  "  unwrit- 
ten law"  that  if  the  duel  was  fair  in  all  respects,  the  sur-r 
vivor  and  the  seconds  should  not  be  convicted.  Accordingly, 
although  the  law  was  always  laid  down  accurately  by  the 
presiding  judge,  the  Crown  Counsel,  if  the  duel  was  a  fair 
one,  never  pressed  for  a  conviction ;  and  the  jury  knew  what 
was  expected  of  them. 

There  were  three — or  perhaps  four — duels  which  made 
considerable  noise  in  their  day  and  are  not  yet  quite  for- 
gotten. 

In  1800,  January  3rd,  John  White,  the  first  Attorney- 
General  of  the  province,  and  John  Small,  the  Clerk  of  the 
Executive  Council,  met  behind  the  Government  Buildings,* 
in  a  grove  on  Palace  (now  Front)  Street  at  the  foot  of  what 
is  now  Berkeley  Street,  Toronto,^  and  White  received  a  wound 
above  the  right  hip  which  proved  fatal  in  a  very  short  time. 

White  was  an  English  Barrister  who,  being  appointed  At- 
torne3'-Xjeneral  of  the  new  pro\Tnce,  came  to  Upper  Canada 
with  the  first  Chief  Justice  Osgoode.  He  was  elected  mem- 
ber of  the  first  House  of  Assembly,  representing  the  Kiding 
of  Leeds  and  Frontenac,  but  was  not  re-elected.  He  was  a 
diligent,  painstaking  ofl&cial,  but  apparently  was  unable  to 
keep  out  of  troubk:  e.g.,  in  1799,  he  had  to  apply  to  the 
Court  of  King's  Bench  for  protection  against  Captain  Wil- 
liam Fitzgerald  of  the  Queen's  Eangers,  who  had  threatened 
him  and  challenged  him  to  a  duel.®  But  he  was  not  always 
to  be  so  fortunate ;  he  spoke  slightingly  of  the  wife  of  Major 
John  Small,  and,  failing  to  withdraw  his  imputations,  he  was 
challenged  and  shot  by  Small. 

Major  Sriiill  was  an  Englishman  from  Cirencester  who 
came  to  Canada  as  Clerk  of  the  Executive  Council :  he  after- 
wards became  Clerk  of  the  Crown  and  Pleas.  He  survived 
till  1832,  filling  his  official  position  with  much  credit. 

White  was  buried  in  his  garden  on  his  own  lot  in  York 
.(Toronto)  east  of  Sherbourne  Street  and  near  Bloor  Street. 

*  These  were  the  original  public  buildings,  destroyed  by  the  Am- 
erican troops  in  1813.  It  was  in  retaliation  for  this  and  similar  acts 
of  gratuitous  vandalism  that  the  American  Capitol  was  destroyed  (in 
part)   by  the  British  troops. 

*  The  streets  running  south  toward  the  bay  at  that  time  went 
to  the  edge  of  the  water :  it  was  not  till  the  Grand  Trunk  Railway 
came  through,  in  the  50's,  that  the  Esplanade  was  constructed. 

•This  appears  from  the  Manuscript  Term  Books  of  the  Court  of 
King's  Bench  (commencing  in  1794)  still  preserved  at  Osgoode  Hall, 
Toronto. 


In  1871,  his  boues  were  turned  up  by  labourers  digging  out 
building  sand  and  were  reverently  deposited  in  St.  James' 
Cemetery  by  Mr.  Clarke  Gamble,  Q.C. 

Small  was  the  ancestor  of  the  well-known  and  highly 
esteemed  Toronto  family  of  that  name.  He  seems  to  have 
acted  in  all  respects  in  the  manner  the  rules  of  honour  of 
his  times  demanded  of  a  gentleman. 

He  was  tried  for  murder,  January  20th,  1800,  at  York 
(Toronto)  before  Mr.  Justice  Allcock  and  a  jury ;  and,  the 
duel  being  a  fair  one,  he  was  promptly  acquitted.  The  fore- 
man of  the  jury  was  William  Jarvis,  father  of  Samuel  Peters 
Jar\'is,  whom  we  shall  meet  later  on. 

Early  on  the  morning  of  October  10th,  1806,  William 
Weekes  and  William  Dickson,  both  prominent  lawyers,  met 
behind  a  bastion  of  old  Fort  Niagara  on  the  American  side, 
and  Weekes  received  a  pistol  wound  so  severe  that  he  died 
the  same  evening. 

Weekes  was  an  Irishman  who  late  in  the  eighteenth  cen- 
tury came  to  Xew  York,  where  he  was  a  follower  of  the  no- 
torious Aaron  Burr.  Making  his  way  to  York,  Upper  Can- 
ada, he  was  called  to  the  Bar  in  1799,'^  and  at  once  obtained 
a  good  practice.  He  Joined  the  well-known  judge,  Thorpe,* 
in  his  opposition  to  the  Government  of  the  day  and  was 
elected  a  member  of  the  House  of  Assembly.  Mr.  Justice 
Thorpe  presiding  at  the  Court  of  Assize  and  Nisi  Prius  at 
Niagara  (Newark),  Weekes  in  an  address  as  Counsel  made  a 
vicious  attack  on  the  Government  without  objection  from  the 
Bench — indeed  it  seems  to  have  been  expected  by  the  judge 
that  such  an  inflammatory  address  would  be  made.  Weekes 
was  followed  by  Dickson  who  made  as  virulent  an  attack  on 
Weekes  as  Weekes  had  made  on  the  Government.®  Nothing 
came  of  this  for  a  few  days,  but  one  night  spent  by  Weekes 
and  the  jjidge  together  in  a  neighbouring  tavern  seems  to 
have  developed  a  plan  for  the  humiliation  of  Dickson. 
Weekes  was  a  bachelor  without  encumbrances ;  Dickson  had 

'  Weekes  was  the  first  to  be  called  to  the  Bar  by  the  Law  Society 
of  Upper  Canada,  who  had  not  been  in  practice  when  the  Act  creating 
the  Law  Society  came  in  force ;  his  name  was  often  spelled  "  Weeks." 

'  As  to  Mr.  Justice  Thorpe,  see  The  Journal  of  the  American  Inst, 
of  Criminal  Law  and  Criminology,  vol.  IV.,  p.  12,  May,  1913,  where 
a  fairly  full  account  is  given  of  him. 

'Curiously  enough  Weekes  and  Dickson  were  great  friends:  in 
the  early  part  of  this  year,  March  5th,  1806,  Dickson  was  made  a 
"  Bencher  "  or  Governor  of  the  Law  Society  on  the  motion  of  Weekes. 
They  were,  moreover,  of  the  same  stripe  of  politics,  Weekes  being  by 
far  the  more  outspoken. 


a  wife  and  a  large  family  of  small  children ;  he  was  moreover 
a  canny  Scot;  and  the  conspirators  thought  he  would  decline 
a  challenge.  Accordingly  a  challenge  was  sent;  and  some- 
what to  Weekes'  dismay  it  was  promptly  accepted,  with  the 
result  we  have  seen. 

Weekes  was  buried  at  Niagara.  The  administration  of 
his  very  considerable  estate  was  one  of  the  scandals  of  that 
early  time  and  was  the  occasion  of  one  of  the  earliest  private 
Acts  in  our  Provincial  history. 

Dickson  became  a  member  of  the  "Council  and  a  man  of 
considerable  influence  in  public  afEairs ;  he  is  best  known  from 
the  part  he  played  in  the  prosecution — and  persecution — of 
Gourlay.^"  Of  course  Dickson  was  not  prosecuted  for  his 
part  in  the  duel,  the  crime  (?)  not  beiag  committed  in  Upper 
Canada, 

The  next  duel  probably  caused  more  stir  at  the  time,  and 
afterwards,  than  any  other  similar  event  in  our  early  history. 

In  1815,  Mr.  Samuel  Peters  Jarvis  went  from  York  to 
Quebec  with  his  youngest  sister  to  place  her  in  a  boarding 
school  there.  At  the  request  of  Mrs.  Thomas  Ridout  her 
mother,  he  also  took  along  Miss  Ridout  who  was  to  be  placed 
at  the  same  school.  On  arriving  at  Quebec  he  called  upon 
Miss  Ridout's  brother,  Mr.  Thomas  G.  Ridout,  an  officer  in 
the  Commissariat  Department  who  took  the  young  girls 
under  his  protection.  Ridout  was  to  pay  Miss  Jarvis'  ac- 
counts and  draw  upon  her  brother  for  the  amount.^^  The 
following  year  Mrs.  Ridout  visited  Quebec,  and  through  some 
misunderstanding  got  the  idea  that  her  son  had  been  obliged 
to  pay  for  Miss  Jarvis'  support  without  reimbursement  by 
Jarvis.  She  told  this  to  some  people  and  it  came  to  Jarvis' 
ears.  Jarvis  wrote  to  her  husband,  who  was  Surveyor  Gen- 
eral of  the  Province,  demanding  a  contradiction  of  the  story ; 
he  handed  the  letter  to  his  son  George  '(afterwards  Treasurer 
of  the  Law  Society)  who  at  once  wrote  Jarvis,  saying,  "  for 
any  imaginary  injury  received  from  any  part  of  my  family, 
I   am  ready  to  answer."    Jarvis  demanded  an   apology  or 

"Robert  (Fleming)  Gourlay,  the  "Banished  Briton"  who  was 
banished  from  Upper  Canada  in  1819  largely  through  the  instrumen- 
tality of  Dickson.  His  offence  was  in  the  main  his  criticism  and 
defiance  of  the  authorities ;  the  proceetlings  though  frequently  attacked 
as  improper  and  unlawful  were  in  my  judgment  wholly  regular  and 
authorized  by  the  statute  law,  however  unwise  they  may  have  been, 
and,  me  judice,  were. 

"  These  accounts,  or  some  of  them,  are  still  preserved  in  the 
Public  Library,  Toronto,  and  form  interesting  reading. 


"  meet  me  with  your  friend  Saturday  morning  next  seven 
oclock  at  the  Five  Male  Meadow  opposite  Brown's  Point." 
Bidout  accepted  "  of  the  terms  contained  in  the  latter  part 
of  your  letter  if  it  be  possible  to  reach  the  appointed  place 
within  the  period  limited."  Accident  prevented  this  duel ; 
another  meeting  was  arranged;  but  Reverend  Dr.  Strachan 
(afterwards  the  first  Anglican  Bishop  of  Toronto),  a 
friend  of  both  parties,  succeeded  in  bringing  about  an  amic- 
able settlement.  On  November  16th,  1816,  both  signed  a 
document  whereby  Jarvis  withdrew  the  letter  to  the  Surveyor 
General,  the  elder  Bidout ;  and  it  was  agreed  that  "  a  letter 
shall  be  immediately  written  to  the  Surveyor-General  request- 
ing him  to  give  complete  contradiction  to  the  reports  circu- 
lated by  Mrs.  Bidout  to  the  prejudice  of  Mr.  Jarvis,  which 
it  is  understood  the  Surveyor-General  is  to  give."  This  was 
done  and  the  trouble  blew  over  for  the  time. 

The  hard  feelings  between  the  families  were  not,  however, 
abated.  In  the  following  year,  John  Bidout,  a  student  in  the 
Law  OflBce  of  his  brother  George  and  not  quite. of  age,  was 
conducting  a  law  suit  against  Jarvis'  father,  and  Jarvis  was 
trying  to  settle  the  action.  On  one  occasion  Jarvis  ordered 
Bidout  out  of  his  office  ;^^  a  few  days  thereafter  the  two  met 
on  the  street;  Bidout  struck  Jarvis  several  times  with  a 
stick  and  shattered  the  bones  of  his  right  hand.  Jarvis 
knocked  him  down  with  a  hlow  from  his  left,  and  the  fight 
continued  until  the  parties  were  separated  by  Captain  Fitz- 
Gibbon  ^^  and  Dr.  Horne.^*  A  few  days  after  Mr.  James  E. 
Small  ^^  waited  on  Jarvis  on  behalf  of  Bidout.  Jarvis 
promptly  accepted  the  challenge,  and  at  daylight  next  mom- 

"  Jarvis  claimed  that  Ridout  was  unbearably  offensive  and  even 
insulting — there  was  no  third  party  present  and  we  have  not  Ridout's 
side  of  the  story.  No  one,  however,  doubted  Jarvis'  integrity  and 
sense  of  honour. 

"  One  of  the  heroes  of  the  war  of  1812-14,  an  Irishman  who  died 
a  "  Poor  Knight  of  Windsor."  Many  of  his  descendants  still  live  in 
Canada. 

"Robert  Charles  Home,  an  Englishman  and  a  member  of  the 
Royal  College  of  Surgeons,  was  an  army  surgeon  in  the  war  of  1812- 
14.  When  his  regiment,  the  Glengarry  Light  Infantry,  disbanded  at 
the  close  of  the  war,  he  came  to  York  (Toronto).  It  is  not  quite 
certain  whether  he  engaged  in  general  practice  but  he  was  made  Sur- 
geon of  the  North  York  Militia.  He  was  appointed  a  member  of  the 
Upper  Canada  Medical  Board  to  examine  candidates  for  license  to 
practice  medicine.  At  different  times,  he  was  editor  and  publisher  of 
the  Upper  Canada  Gazette,  King's  Printer,  and  Cashier  of  the  Bank 
of  Upper  Canada.  A  strong  Tory,  his  house  was  burned  by  the 
Radicals  in  the  short-lived  rebellion  of  1837-8.     He  died  in  1845. 

"  Son  of  Major  John  Small  and  afterwards  Treasurer  of  the  Law 
Society  of  Upper  Canada. 


ing  went  with  his  second,  Mr,  Henry  John  Boulton  ^*  and 
met  Eidout  and  his  second,  Small,  at  Chief  Justice  Elmsley's 
bam,  not  far  from  the  north-west  corner  of  Yonge  and  Col- 
lege Streets,  Toronto.  Wailing  at  the  barn  until  a  shower 
was  over,  the  principals  were  placed  eight  yards  apart ;  it  was 
agreed  that  the  signal  should  be  "  one,  two,  three,  fire,"  but 
that  on  no  account  was  either  party  to  raise  his  pistol  till  the 
word  "  fire."  Mr.  Small  pronounced  "  one,"  and  was  in  the 
act  of  pronouncing  "  two "  when  Ridout  raised  his  pistol 
and  fired  at  Jarvis;  he  then  left  the  ground  in  a  direction 
away  from  Jarvis.  Whether  this  was  due  to  nervousness  (as 
is  likely)  or  not,  JarWs  insisted  to  the  end  of  his  life  that  it 
was  a  deliberate  attempt  at  foul  play.  Eidout  was  rebuked 
by  his  second  and  directed  to  take  his  place.  He  said :  "  Yes 
I  will,  but  give  me  another  pistol ;"  a  loaded  pistol  was  given 
him,  but  after  a  conference  'between  the  seconds,  taken  away 
later,  as  "  Jarvis  was  entitled  to  his  shot."  The  second  pro- 
nounced the  signal  agreed  upon  and  Jarvis  fired,  Ridout  fell, 
was  carried  into  Chief  Justice  Elmsley's  bam  and  there  died 
in  a  very  short  time.  The  pistols  used  on  this  occasion  are 
in  the  possession  of  vEmilius  Jarvis,  Esq.,  of  Toronto,  grand- 
son of  the  surviving  principal.  They  are  long  and  heavy, 
carry  a  large  bullet,  and  are  most  deadly  weapons. 

Jarvis  was  arrested  the  same  day  and  taken  to  prison, 
where  he  remained  till  the  October  Assizes  at  York. 

He  was  arraigned  at  York  before  Chief  Justice  Powell," 
the  Attorney-General,  D'Arcy  Boulton,  ^ecei^'ing  permission 
to  retire  from  the  case  as  his  son  had  been  concerned  in  the 
matter  as  second.  The  Solicitor- General,  John  Beverley 
Robinson,  was  absent;  and  the  judge  himself  examined  the 

"Afterwards  Solicitor-General  of  Upper  Canada,  and  Chief  Jus- 
tice of  Newfoundland.  He  was  a  son  of  Attorney-General  (afterward 
Mr.  Justice)   Boulton. 

"  William  Dummer  Powell,  born  in  Boston,  Mass.,  in  1755,  was 
educated  there,  in  England,  and  on  the  continent.  He  took  part  in  the 
siege  of  Boston  on  the  Loyalist  side  but  afterwards  went  to  England 
and  studied  in  the  Middle  Temple.  He  came  to  Canada  in  1779, 
received  a  license  to  practice  and  did  practice  law  in  Montreal. 
Being  created  First  Judge  of  the  Court  of  Common  Pleas  for  the 
district  of  Hesse,  he  went  to  Detroit  in  1789 ;  when  the  Court  of 
King's  Bench  in  Upper  Canada  was  organized  under  the  Statute  of 
1794.  he  was  made  the  Senior  Puisne  Justice.  He  became  Chief 
Justice  in  1815  and  resigned  in  1825  on  a  pension,  dying  in  1834. 
Amongst  other  services  of  a  public  nature,  he  served  as  a  Commis- 
sioner to  treat  with  the  American  invader  when  Toronto  capitulated 
in  1813. 

Jarvis  afterwards  married  his  daughter  Mary  who  had  been 
engaged  to  the  young  Attorney-General  John  Macdonell,  who  met  a 
hero's  death  at  the  battle  of  Queenston  Heights  in  1812. 


witnesses.  The  jur>'  found  a  verdict  of  "  not  guilty  "  after 
a  few  minutes  consideration,  although  the  charge  "  was  any- 
thing but  indulgent  to  the  prisoner  and  was  so  considered  by 
most  of  the  persons  present  in  Court." 

Small  and  Boulton,  who  had  been  indicted  as  accessories, 
were  present,  and  as  a  matter  of  course  discharged  on  the 
verdict  acquitting  the  principal  being  pronounced. 

The  unliappy  mother  whose  unguarded  words  were  the 
beginning  of  the  troubles  between  the  families — "  the  begin- 
ning of  strife  is  as  when  one  letteth  out  water" — never  for- 
gave either  principal  or  second  for  her  son's  death;  for  years 
she  used  to  wait  after  the  morning  service  at  the  door  of  St. 
James'  Cathedral  until  Boulton  came  out  and  would  then 
solemnly  curse  him  for  his  part  in  what  she  called  the  mur- 
der of  her  son.^^ 

This  duel  was  repalled  some  years  later.  Francis  Collins^ 
an  enthusiastic  Irishman  of  strong  Radical  leanings,  was 
conducting  the  '  Canadian  Freeman,'  a  newspaper  strongly 
opposed  to  the  Government.  Early  in  1828,  he  made  attacks 
on  Henry  John  Boulton  (now  become  Solicitor-General)  in 
connection  with  the  duel  in  1817  in  which  lie  had  acted  as 
second.  A  bill  of  indictment  for  libel  was  found  against 
Collins  for  these  publications  and  he  was  arrested.  Appear- 
ing in  Court  before  Mr.  Justice  Willis  ^®  he  made  a  violent 
attack  upon  the  Attorney-General,  John  Beverley  Robinson, 
for  prosecuting  him  while  he  took  no  proceedings  against 
Boulton  for  "  a  crime  that  the  law  of  England  calls  murder, 
committed  ten  or  eleven  years  ago."  The  judge  sent  Collins 
before  the  Grand  Jury,  who  speedily  found  a  bill  against 
Boulton  and  Small,  the  two  seconds;  they  were  arrested  but 
admitted  to  bail.  Collins  applied  for  Robert  Baldwin  -"  to 
conduct  the  prosecution,  which  he  did.^^     The  trial  lasted 

"Ex  relatione  Sir  Glenholme  Falconbridge,  the  present  Chief 
Justice  of  the  King's  Bench. 

"  John  Walpole  Willis,  son  of  the  Dr.  Willis,  in  whose  care  King 
George  III.  was  put  when  he  was  insane,  was  a  .Justice  of  our  Courc 
of  King's  Bench.  He  fell  foul  of  the  Governor  and  was  "  amoved  " 
in  1828.  Afterwards  he  became  a  Judge  in  Demerara  and  in  New 
South  Wales  ;  from  the  latter  position  he  was  also  removed  and  finally  : 
he  survived  until  1877.  See  an  article  "  The  Court  of  King's  Bench 
in  Upper  Canada.  1824-1827,"  by  the  present  writer,  Canada  Law 
Journal,  pp.  126  (1913). 

"The  Honourable  Robert  Baldwin,  an  eminent  lawyer,  but  still 
more  eminent  for  his  labours  in  the  cause  of  responsible  government 
in  Upper  Canada,  the  founder  and  exemplar  of  the  "  Baldwin  Re- 
formers." • 

**  In  those  days  no  one  could  conduct  a  criminal  prosecution  but 
the  Attorney-General  or  Solicitor-General,  who  derived  no  small  in- 
come from  that  source.  Baldwin  was  specially  retained  under  the 
circumstances  of  the  case. 
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two  days  and  resulted  in  an  acquittal,  the  jury  being  out  only 
ten  minutes. 

The  other  duel  which  I  propose  to  speak  of  was  fought  in 
1833;  it  is  often,  but  inaccurately,^^  called  the  last  duel  in 
Upper  Canada .2^ 

About  the  time  of  the  Jarvis-Ridout  duel,  there  came  to 
the  Township  of  Xorth  Sherbrooke  (in  Lanark  County)  a 
number  of  immigrants  generally  called  the  "  Eadical  Set- 
tlers." One  of  them,  poor  but  prominent  and  influential, 
was  Ebenezer  Wilson,  who  had  been  a  mill-superintendent 
in  Scotland.  His  oldest  son  by  a  second  marriage  was  John 
Wilson,  born  in  Scotland  in  1809,  and  emigrating  with 
his  father. 

Young  Wilson,  when  teaching  a  small  school,  was  brought 
to  the  attention  of  James  Boulton,^*  a  practising  attorney  in 
Perth,  who  took  him  into  his  house,  allowing  him  to  pay  for 
his  board,  etc.,  by  teaching  Boulton's  little  child.  He  was 
admitted  to  the  Law  Society,  Easter  Term,  11  George  IV, 
i.e.,  1830;  another  student,  Robert  Lyon,  who  had  been  ad- 
mitted a  year  sooner,  "  Michaelmas  Term,  10  George  IV, 
1829,"  was  in  the  office  of  Mr.  Thomas  Maybee  Eadenhurst, 
also  in  practice  in  the  same  town. 

Bytown  ^^  (now  Ottawa),  at  that  time  was  small  but  of 
growing  importance  and  had  a  good  deal  of  legal  business. 
That  part  of  the  country  had  not  yet  been  set  off  as  a  District 
and  all  the  Courts  were  held  at  Perth;  the  Perth  lawyers 
mentioned  had  branch  offices  in  Bytown  and  occasionally 
sent  their  older  clerks  to  attend  to  them. 

"  Since  the  text  was  written  I  have  been  informed  by  a  gentle- 
man, formeriy  a  Postmaster-General  of  Canada,  that  two  medical  men 
(whose  names  he  gave  me)  fought  a  duel  with  pistols  at  Bond  Head, 
in  the  County  of  York,  Upper  Canada,  in  the  early  40's  (or  at  least 
after  1837). 

"While  I  cannot  lay  my  hand  on  any  written  report,  contempor- 
ary or  otherwise,  of  a  subsequent  duel,  it  is  quite  certain  that  at 
least  one  of  our  public  men  enjoyed  the  reputation  of  having  fought 
several  duels  later  than  this.  It  is  more  or  less  common  report  that 
duelling  continued  till  about  the  50's. 

Many  myths  have  arisen  about  the  Wilson-Lyon  duel :  the  present 
account  is  largely  derived  from  the  Chief  Justice's  notes  (still  pre- 
served at  Osgoode  Hall),  of  the  trial  of  Wilson  and  Robertson, 
indicted  for  murder. 

Several  other  sources  of  unquestionable  reliability  have  been 
made  use  of,  and  it  is  believed  that  the  accuracy  of  the  account  here 
given,  can  be  depended  on. 

"  Boulton  was  a  man  of  some  prominence  in  the  profession ;  he 
afterwards  removed  from  Perth  to  Niagara,  where  he  practiced  for 
some  time. 

"  Called  after  Colonel  By,  the  British  Engineer,  who  built  the 
Rideau  Canal  from  Ottawa  to  Kingston. 
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The  two  young  men  were  together  in  Bytown  in  1833, 
when  one  day  Lyon  spoke  disparagingly  of  a  young  lady  of 
most  estimable  qualities  and  high  character  who  was  a  mem- 
ber of  the  household  of  a  Mr.  Ackland  in  Perth.  Wilson  in- 
formed Mr.  Ackland  of  this  statement  in  a  letter;  he  men- 
tioned it  to  several  persons  and  it  came  at  length  to  the  ears 
of  another  young  lady  of  whom  Lyon  was  epris.  This  young 
lady  on  his  return  to  Perth,  treated  Lyon  coolly,  and  at  length 
told  him  of  what  she  had  heard.  Lyon  met  Wilson,  de- 
manded an  explanation,  and  as  Wilson  was  explaining  Lyon 
knocked  him  down,  calling  him  a  lying  scoundrel.  On  the 
advice  of  his  friends  and  much  against  his  own  inclination, 
Wilson  challenged  Lyon.  Wilson's  second  was  Simon  F. 
Robertson,  another  law  student  and  a  fellow  student  of  Lyon's 
(admitted  Trinity  Term  1  and  2  Wm.  IV,  1831)  and  Lyon's 
second  was  a  relative  of  his,  Henry  Le  Lievre. 

On  the  following  day,  June  13th,  1833,  the  parties  met 
in  a  ploughed  field  on  the  right  bank  of  the  River  Tay  under 
a  large  elm  three  and  a  few  feet  beyond  the  dividing  line  of 
the  Districts.  It  was  raining  hard  and  both  missed  on  the 
first  fire  (though  Lyon  was  said  to  be  a  crack  shot)  ;  and 
Wilson  was  ready,  indeed  anxious,  to  allow  the  matter  then  to 
rest.  Le  Lievre,  however,  insisted  on  another  shot.  On  the 
second  exchange  of  shots  Lyon  fell  mortally  wounded  and 
died  in  a  few  minutes  on  the  ground.  Le  Lievre  fled  but 
Wilson  and  Robertson  gave  themselves  up. 

Le  Lievre  was  much  the  eldest  of  the  party,  Lyon  was  not 
twenty  and  Wilson  and  Robertson  but  a  few  years  older. 

The  duel  had  been  fought  in  the  Johcstown  District, 
though  all  parties  resided  in  the  Bathurst  District;  the  two 
young  men  were  accordingly  tried  at  the  ensuing  assizes  at 
Brockville  on  Friday,  August  9th,  1833.  At  that  time  and 
until  1841  those  accused  of  felony  were  not  allowed  to  defend 
by  counsel;  the  young  law  students  defended  themselves  and 
were  acquitted. 

The  presiding  judge  was  Chief  Justice  Robinson,  whose 
note  book  is  preserved  at  Osgoode  Hall.  It  is  noteworthy 
that  it  was  proposed  to  ask  the  first  juror  whether  he  had  ex- 
pressed or  did  entertain  opinions  unfavourable  to  the  pri- 
soners. The  question  was  not  allowed ;  our  law  does  not  per- 
mit such  practice.  It  is  very  rarely  that  in  our  Court  it  is 
even  suggested,  though  the  proceeding  is  very  common,  in- 
deed almost  universal,  in  many  of  the  States  of  the  Union. 
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In  m}'  own  experience  of  over  thirt}'  years,  I  have  heard  such 
a  question  only  once  and  that  by  a  very  young  barrister  ,(who 
never  did  it  again.)  ^^ 

The  proceedings  at  the  trial  are  a  perfect  example  of  the 
course  taken  in  such  cases;  the  presiding  judge  allowing  a 
mass  of  testimony  to  be  given  explaining  the  circumstances 
out  of  which  the  duel  had  arisen,  what  was  said  and  done  by 
each  party,  etc.,  etc.,  everything  which  would  shew  that  the 
prisoner  did  not  wantonly  seek  a  duel ;  although  he  carefully 
notes  (and  no  doubt  said  at  the  time)  that  "  it  is  not  evi- 
dence/' 

At  the  trial  it  was  proved  that  Wilson  detested  duelling, 
but  that  on  being  knocked  down  by  the  taller,  heavier,  and, 
more  powerful  Lyon,  he  felt  himself  bound  to  send  a  chal- 
lenge in  order  "to  maintain  his  standing  in  society."  His 
master,  James  Boulton,  testified  that  "Wilsoai  was  very  sen- 
sitive as  to  what  was  thought  to  be  "  his  humble  origin  "^ — 
he  was  the  son  of  a  poor  farmer — that  consequently  he  "  felt 
it  the  more  necessary  to  be  tenacious  of  his  character  and 
scrupulous  about  preserving  it  from  taint  .  .  .  than  if  he 
had  been  of  a  higher  walk ;  he  would  have  risked  all  this  and 
treated  it  with  contempt.''  Several  witnesses  swore  that,  had 
he  not  challenged,  he  would  have  been  exposed  to  be  con- 
temptuously treated  hy  his  young  companions  and  others — 
which  gives  us  a  vivid  view  of  society  at  that  time.  It  seems 
to  have  been  arranged  that  "Wilson  should  "  explain  away  the 
effect  of  his  letter  "  and  Lyon  should  apologize,  but  appar- 
ently Lyon  subsequently  refused  to  implement  this  agree- 
ment. • 

It  is  impossible  not  to  recognize  from  the  evidence  that 
Le  Lievre  waS  the  real  author  of  the  mischief.     He  had  been 

*'The  proper  practice  is  to  challenge  for  cause  and  prove  preju- 
dice aliunde.  See  R.  v.  Peter  Cook,  13  St.  Tr.  334 :  R.  v.  Edmonds 
(1821),  4  B.  &  Aid.  471,  492. 

The  case  referred  to  was  The  Queen  v.  Mrs.  Bell,  at  the  Ottawa 
Assizes,  before  Mr.  Justice  Robertson.  I  was  of  Counsel  for  the 
Crown  and  upon  the  prisoner's  counsel  desiring  to  examine  the  jury- 
men, I  stated  to  the  Court  that  although  the  practice  was  wholly 
irregular,  yet  in  view  of  the  great  newspaper  notoriety  the  case  had 
received  and  the  atrocious  character  of  the  crimes  charged,  I  would 
not  object.  Mr.  Justice  Robertson,  with  great  reluctance  yielded  to 
the  request,  upon  this  consent.  No  juryman  was  rejected ;  the  pris- 
oner was  convicted  and  sent  to  the  penitentiary  for  life.  The  length 
of  time  many  American  Courts  consume  in  obtaining  a  jury  is  a 
standing  marvel  to  Canadians.  I  have  never  seen  it  take  more  than 
half  an  hour  with  us. 


13 

very  attentive  to  the  maligned  young  lady  ^^ ;  but  she  had 
given  him  his  conge  and  received  the  addresses  of  Wilson. 
When  Lyon  received  the  challenge,  he  stated  that  he  had  said 
what  he  had  to  Wilson  only  to  tease  him  and  had  not  sup- 
posed that  he  would  take  it  seriously.  He  had  asked  a  Mr. 
Muir  to  act  as  his  second,  but  Muir  refused,  and  he  took  Le 
Lievre;  then  the  meeting  being  postponed  until  the  evening, 
Lyon  refused  to  carry  out  the  arrangement  which  had  been 
made,  and  the  parties  met  about  six  p.m. 

After  the  first  exchange  of  shots,  Dr.  Hamilton  went  for- 
ward to  the  seconds  and  desired  to  bring  about  a  reconcilia- 
tion. Le  Lievre  af  once  said  a  reconciliation  was  impos- 
sible.^* Dr.  Hamilton  then  desired  to  speak  with  Lyon,  but 
Le  Lievre  said  he  could  not  until  the  pistols  were  loaded. 

"  She  was  Miss  Elizabeth  Hughes,  the  daughter  of  the  Reverend 
David  H.  Hughes,  a  Unitarian  Minister,  at  one  time  head  master  of 
a  classical  and  mathematical  school  at  Kingsbridge,  Devon,  England, 
and  afterwards  pastor  in  charge  of  Vicarage  St.  Chapel,  Yeovil, 
Somerset.  He  came  with  his  children,  Elizabeth  and  David  John,  to 
Canada  in  1832,  and  died  of  cholera  at  Coteau,  on  his  way  to  the 
Perth  Settlement.  Mr.  Gideon  Ackland,  with  whom  the  Hughes 
family  were  acquainted,  and  whose  wife  kept  a  school  in  Perth,  took 
the  orphans  into  his  home  in  that  town.  Ackland  was  then  a  law- 
student  (having  entered  the  Law  Society,  Mch.  Term,  2  Will.  IV., 
1831)  ;  he  was  admitted  an  Attorney  June  27th,  1836,  and  called  to, 
the  Bar  June  14th,  1837 ;  he  practiced  in  St.  Thomas.  Miss  Hughes' 
became  a  teacher  in  Mrs.  Ackland's  School,  in  Perth.  The  boy,  who 
was  only  twelve,  was  adopted  by  Ackland,  and  after  working  for  a 
time  as  "  Printer's  Devil  "  he  studied  law  under  Wilson  (then  become 
his  brother-in-law)  :  was  admitted  and  called  August  2nd,  1842.  After 
a  successful  practice,  he  became  Judge  of  the  County  Court  of  the 
County  of  Elgin,  at  St.  Thomas,  in  1853 :  retiring  in  1903,  after  half 
a  century  of  faithful  service,  he  lived  in  honour  until  this  present 
month,  dying  April  14th,  1915.  According  to  the  recollection  reduced 
to  writing  some  years  ago,  of  Mr.  Cromwell,  a  member  in  1833,  of 
the  household  of  Ebenezer  Wilson,  John  Wilson  was  engaged  to 
another  young  lady ;  however  that  may  be,  he  afterward  married 
Elizabeth  Hughes,  and  she  survived  him,  dying  in  Toronto,  February 
12th,  1904.  She  treasured  to  the  last  resentment  against  Lyon,  her 
traducer.  I  have  been  informed  that  meeting  a  gentleman  of  that 
name  and  family  on  the  street  car  in  Toronto  towards  the  end  of  her 
life,  she  could  not  conceal  her  embittered  feelings. 

^  While  it  is  reasonably  certain  that  the  fatal  result  of  this  duel 
was  due  to  Le  Lievre,  he  acted  secundum  artem. 

In  the  Code  settled  by  the  Gentlemen  Delegates  of  Tipperary, 
Galway,  Mayo,  Sligo  and  Roscommon  at  the  Clonmell  Summer  Assizes, 
1775,  generally  agreed  to  and  followed  throughout  Ireland  and  in 
substance  elsewhere.  Rule  5  reads  as  follows : — 

'  As  a  blow  is  strictly  prohibited  under  any  circumstances  amongst 
gentlemen,  no  verbal  apology  can  be  received  for  such  an  insult :  the 
alternative's^  therefore  are — first  the  offender  handing  a  cane  to  the 
injured  party,  to  be  used  on  his  own  person,  at  the  same  time  begging 
pardon ;  second,  firing  on  until  one  or  both  are  disabled ;  or  thirdly, 
exchanging  three  shots,  and  then  asking  pardon,  without  the  proffer 
of  the  cane.' 

Lyon  had  not,  of  course,  taken  the  first  alternative  and  the  firing 
must  necessarily  proceed,  if  the  Code  was  to  be  adhered  to. 

See  '  Personal  Sketches  of  His  Own  Times,'  by  Sir  Jonah  Bar- 
rington,  1830,  vol.  II.,  pp.  16,  17. 
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Notwithstanding  this,  he  spoke  to  hoth  principals.  "Wilson 
seemed  very  desirous  of  settling,  but  Lyon  said  it  was  impos- 
sible. 

The  Chief  Justice  has  written  out  his  charge,  which  to  a 
lawj'er  at  least  is  of  extraordinary  interest.  He  begins  with 
the  serious  nature  of  the  duty  of  judge  and  jury  and  warns 
the  jury  against  being  led  away  by  their  feelings.  He  then 
defines  with  perfect  legal  accuracy  the  nature  of  the  offence 
charged  and  the  criminality  of  the  duel,  but  he  inserts  the 
significant  sentences : — "  The  practice  of  private  combat  has 
its  immediate  origin  in  high  example,  even  of  Kings.  Juries 
have  not  been  known  to  convict  when  all  was  fair,-®  yielding 
to  the  practices  of  Society  .  .  .  that  sometimes  no  one 
being  present  the  fact  could  not  be  proved  at  whose  hands 
the  party  fell,  ...  at  other  (times)  they  may  have  felt  it 
diflBcult  to  infer  that  malice  aforethought  essential  to  mur- 
der." He  deals  with  the  facts  of  the  duel  and  then  with  the 
antecedent  facts  "  not  as  legal  evidence  but  as  the  only  palli- 
ative the  prisoners  could  offer  and  was  usually  heard."  After 
congratulating  the  prisoners  on  being  "  so  capahle  of  defend- 
ing themselves  "  when  they  were  prevented  by  law  from  ad- 
dressing the  jury  by  counsel,  he  adds,  "  Wilson  was  of  humhle 
origin  and  saw  his  prospects  blasted  if  he  submitted  to  the 
degradation  and  was  impelled  by  the  usages  of  Society  and 
the  slights  he  had  partially  felt  or  foresaw  to  adopt  the 
only  alternative  which  men  of  honour  thought  open  to  him 
...  he  to  the  last  relied  upon  an  amicable  adjustment  and 
went  out  determined  not  to  fire  at  deceased  and  did  so  at  last 
in  a  state  of  nervousness."  It  is  no  great  wonder  that  the 
jury  took  the  very  broad  hint  and  followed  the  example  of 
other  juries  -who,  finding  "  all  was  fair,"  refused  to  convict. 
The  Chief  Justice  notes  that  "  the  jury  was  but  a  short  time 
in  consultation." 

'"Wilson  subsequently  married  the  young  lady,  who  was 
amiable  and  accomplished;  not  the  faintest  suspicion  was 

"  This  reminds  one  of  the  charge  of  Chief  Justice  Fletcher  of  the 
CJourt  of  Common  Pleas  of  Ireland,  when  in  the  second  decade  of  the 
19th  century,  he  presided  over  the  trial  of  one  Fenton  for  the  murder 
of  Major  HiUas,  whom  he  had  kiUed  in  a  duel :  "  Gentlemen,  it  is  my 
business  to  lay  down  the  law  to  you,  and  I  will.  The  law  says  the 
killing  a  man  in  a  duel  is  murder,  and  I  am  bound  to  tell  you  it  is 
murder ;  therefore  in  the  discharge  of  my  duty.  I  tell  you  so :  but  I 
tell  you  at  the  same  time,  a  fairer  duel  than  this,  I  never  heard  of 
in  the  whole  coorse  of  my  life." 
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ever  breathed  against  her  except  the  jesting  remark  of  young 
Lyon  made  to  tease  his  comrade  and  not  expected  or  intended 
to  be  taken  seriously. 

Wilson  was  called  to  the  Bar  in  1835  and  was  at  once  sent 
by  Boulton  to  conduct  a  branch  office  in  Niagara;  but  in  a 
very  short  time  he  removed  to  London  where  he  obtained  a 
very  large  practice.  After  serving  in  the  Rebellion  as  Cap- 
tain of  Militia  he  became  a  Member  of  the  House  of  Assembly 
and  afterwards  in  1863  was  elected  to  the  Legislative  Coun- 
cil. He  did  not  take  his  seat  in  the  Council  as  he  was  in  that 
year  appointed  to  the  Bench  of  the  Court  of  Common  Pleas 
as  a  Puisne  Justice.  He  survived  until  1869,  never  it  is 
said  ceasing  to  deplore  the  unhappy  fate  of  his  boyhood's 
friend  Lyon,*°  or  his  own  part  in  it. 

**  Lyon  was  of  the  prominent  and  well-known  family  of  that  name 
in  Eastern  Ontario.  George  Bryon  Lyon  Fellowes  (a  nephew)  and 
the  Judge  Lyon  of  Ottawa,  were  relatives. 

Robert  Lyon  was  a  cousin  of  the  wife  of  his  master,  Mr.  Thomas 
Maybee  Radenhurst  (called  and  admitted  April  2l8t,  1824),  and  lies 
buried  in  the  Radenhurst  plot  in  the  old  Anglican  burying  ground,  at 
Perth,  Ontario.  A  headstone  placed  there  by  his  friends  commemor- 
ates his  fall  "  in  mortal  combat." 

William  Renwick  Riddell. 
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11  THE   CANADIAN   LAW  TIMES. 

Ontario  (Upper  Canada)  Reports 

1823  —  1916 

The  most  Important  series  of  Canadian  Provincial  Reports  are 
those  of  Upper  Canada,  now  Ontario,  by  reason  of  its  long-established 
judicial  system  and  its  position  as  the  centre  from  which  immigration 
spread  westward.  This  resulted  in  the  transfusion  of  a  large  body 
of  Ontario  law  into  the  legislation  and  judicial  decisions  of  the  other 
provinces.  The  decisions,  therefore,  of  the  Courts  of  Ontario  are 
held  In  high  regard  throughout  the  entire  Dominion. 

The  Upper  Canada  (Ontario)  Reports  fall  Into  three  main 
divisions — those  prior  to  the  adoption  of  the  Judicature  Act  of  1881; 
those  between  1881  and  1900,  and  those  published  since  that  date. 

THE  PRE-JUDICATURE  ACT  REPORTS  are— 

King's  Bench       -     Old  Series    -     1823- 1844     -      ^  ^'°'S' 

-     New  Series    -     1844-1881     -     46  vols. 

Common  Pleas     -     U.C.C.P.      -     1850-1881     -    32  vols. 

Chancery  -     -     -     Grant  -     -     -     1849-1882     -     29  vols. 

(These  three  series  were  continued  by  the  Ontario  Reports.) 

Appeals     -     Error  and  Appeals     -     1845- 1866     -     3  vols. 
From  1866  to  1876,  the  Appeal  Cases  are  found  in 
the  reports  of  the  Court  from  which  the  Appeal  is 
taken. 

(Continued  by  Ontario  Appeal  Reports.) 

Chambers  and  Practice  Cases  : 

Chambers  Reports      -     -     1 846-1 852     -     -     2  vols. 
Chancery  Chambers    -     -     1857-1872     -     -     4  vols. 
(Continued  by  Ontario  Practice  Reports.) 
Election  Cases     -      Hodgins     -      1871-1879     -     i  vol. 
(Continued  by  Ontario  Election  Cases.) 

REPORTS  SINGE  THE  JUDICATURE  ACT  are— 

Ontario  Reports 188 1-1900     -     32  vols. 

Ontario  Appeal  Reports  -  -  -  1876-1900  -  27  vols. 
Ontario  Practice  Reports  -  -  1848-1900  -  19  vols. 
Ontario  Election  Cases  -  -  -  1884-1900  -  2  vols. 
In  1900,  all  the  above  were  merged  into  a  single  series. 

The  Ontario  Law  Reports     -     1901  to  date    -     34  vols. 
The  Carswell   Co.,  Limited,  have  large  stocks  of  all  the  above 
series,  and  will  supply  either  complete  or  partial  sets  or  odd  volumes. 
Sometimes  second-hand  sets  are  available  at  a  bargain. 

Write  to-day  for  our  special  terms  and  prices. 


The  Carswell  Company,  Limited 

19  Duncan  Street,  Toronto,  Canada 
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view  of  the  scope  and  objects  of  the  Society,  and  have 
invited  and  obtained  important  contributions  bearing, 
not  merely  on  the  special  subjects  of  legislation,  but 
on  other  topics  interesting  to  jurists  and  statesmen. 

It  will  be  recognized  that  the  Society  has,  in  the 
course  of  its  existence,  done  much  useful  and  import- 
ant work.  The  difficulties  with  which  it  has  had  to 
contend  are  serious.  Its  scope  is  extensive  and  am- 
bitious, the  work  which  it  has  undertaken  is  labour- 
ious,  and  it  is  carried  on  by  zealous  men  who  do  the 
work  for  the  love  of  it,  and  whose  services  are  un- 
paid :  for  the  financial  means  of  the  Society  are  wholly 
inadequate  for  the  purpose  of  carrying  out  its  objects 
in  the  manner  in  which,  and  to  the  extend  to  which, 
it  would  be  desirable  to  carry  them  out.  The  Society 
has  received  and  continues  to  receive,  most  valuable 
assistance  in  the  way  of  encouragement  and  co-opera- 
tion from  some  of  the  Governinent  departments,  such 
as  the  Colonial  Office  and  the  India  Office,  and  from 
Indian  and  Colonial  Governments.  It  also  gets  some 
pecuniary  contributions  from  those  departments  and 
Governments,  and  from  some  private  individuals  and 
Societies  who  are  interested  in  its  work.  But  it  de- 
pends almost  entirely  on  unpaid  voluntary  exertions, 
It  has  no  endowments,  and  no  wealthy  individuals  at 
its  back.  Still  it  has  existed  and  worked  for  more 
than  twenty  years,  and  there  is  ample  ground  for  be- 
lieving that  it  will  be  able  to  carry  on  and  extend  its 
work.'' 

C.  P.  Ilbert» 

*  It  may  be  added  that  the  present  President  of  the  Society  is 
Lord  Rosebcry,  who  is  supported  by  a  strong  council,  including  states- 
men and  lawyers  in  all  parts  of  the  Empire.  The  address  of  the 
Secretary,  who  will  gladly  answer  enquiries  or  enrol  subscribers  at 
one  guinea  per  annum,  is  3  (North)  King's  Bench  Walk,  Temple, 
London,  E.G. 
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ANOTHER  DUEL  IN  EARLY  UPPER  CANADA. 

In  April,  1812,  a  duel  took  place  on  "  The  Island  " 
which  did  not,  indeed,  achieve  so  much  notoriety  as 
those  mentioned  in  'the  former  article!,^  but  which 
from  the  prominence  of  the  principals  deserves  notice. 
They  were  William  Warren  Baldwin,  Treasurer  of 
the  Law  Society  of  Upper  Canada,  and  John  Mac- 
donell,  Attorney-General  of  the  Province. 

Baldwin  was  the  third  son  of  Robert  Baldwin  of 
Knockmore,  near  Carrigoline,  County  Cork,  a  gentle- 
man of  independent  means,  who  in  1798  or  1799  came 
to  Upper  Canada,  leaving  his  native  county  by  rea- 
son of  its  troubled  condition  due  to  the  rebellion  of 
1798.  Many  **  United  Irishmen  "  left  Ireland  about 
the  same  time;  but  there  never  was  a  whisper  against 
the  loyalty  of  Robert  Baldwin  and  his  family  in 
Ireland. 

William  Warren  Baldwin  had  already  taken  his 
degree  in  Medicine  in  the  University  of  Edinburgh  and 
had  been  in  practice  as  a  physician  in  Cork  and  its 
vicinity ;  but  he  determined  to  accompany  his  father  to 
the  new  country.  He  was  then  about  twenty-four, 
having  been  born  in  1775. 

The  family  settled  in  the  Township  of  Clarke  in  the 
County  of  Durham,  on  what  was  then  called  Baldwin's 
Creek,  now  Wilmot's  Creek,  famed  for  its  salmon. 
The  father  acquired  very  considerable  land  in  Clarke 
Township  and  was  made  a  Justice  of  the  Peace — no 
small  honour  in  those  primitive  days.  When  the  New- 
castle District  was  created- — in  1802 — he  took  a  very 
active  part  as  Magistrate  at  the  Quarter  Sessions  and 
otherwise. 

^See  "The  Duel  in  Early  Upper  Canada"  (1915),  35  C.  L.  T., 
pp.   726   sqq. 

^See  "  The  First  Years  of  the  Quarter  Sessions  in  and  for  the 
Newcastle  District"   (1913),  33  C.  L.  T.  pp.  465  sqq. 
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The  son  was  entitled  under  the  Provincial  Act  35 
Geo.  III.,  ch.  1,^  to  practise  medicine  by  virtue  of  his 
Edinburgh  degree  and  his  Irish  experience,  and  it 
is  said  that  he  endeavourexl  to  make  a  living  by 
his  profession  in  Clarke.  In  those  days  the  settlers 
were  few,  poor  and  healthy;  and  most  of  them  when 
sick  relied  upon  fireside  remedies  or  the  "  Yarb 
Doctor."*  He  failed  to  obtain  a  medical  practice, 
from  no  fault  of  his  own ;  and  he  determined  to  change 
his  profession. 

Coming  to  York  (Toronto)  in  1802,  he  advertised 
his  establishment  of  a  Classical  School  for  boys — ad- 
vertising to  teach  twelve  boys  Writing,  Reading, 
Classics  and  Arithmetic,  terms  eight  guineas  per 
annum,  one  guinea  and  one  cord  of  wood  to  be  sup- 
plied by  each  boy  on  the  opening  of  the  school.^  I 
have  not  been  able  to  discover  what  success  the  school 
had,  if  any,  or  even  whether  it  was  ever  opened. 

A  curious  state  of  affairs  was  at  the  time  exist- 
ing in  the  Province.  For  the  second  time  ®  in  its  short 
history  there  were  not  enough  lawyers ;  and  the  Legis- 
lature, by  the  Act  of  1803,  43  Geo.  III.  ch.  3,  reciting 
that  "  great  inconvenience  has  arisen  and  is  now  ex- 
perienced by  His  Majesty's  Subjects  in  several  parts 
of  this  Province  from  want  of  a  suflScient  number  of 
persons^  duly  authorized  to  practise  the  profession  of 
the  law,  justice  will  in  many  cases  be  with  great  diffi- 
culty administered,"  proceeded  to  authorize  the  Gov- 
ernor to  appoint  not  more  than  six  gentlemen  whom 

*  See  "  The  Medical  Profession  in  Ontario,  a  Legal  and  Historical 
Sketch  ;"   Ca»i.  Journal  of  Medicine  d  Surgery  for  September,  1911. 

*  See  "  The  Pharmacopoeia  of  a  Botanical  Physician :"  Proceed- 
ings of  the  Botanical  Society  of  Edinburgh,  Vol.  26.  part  3,  pp.  226 
sqq.    (November  13th,  1913). 

'See  Dr.   Scadding's  "Toronto  of  Old,"  p.  348. 

'The  first  time  was  in  1794,  when  the  Legislature  authorized  the 
Governor  to  grant  a  license  to  not  more  than  sixteen  persons  to 
practise  law  (1794),  34  Geo.  III.,  ch.  4.  A  full  account  of  this  and 
other  legislation  is  given  in  my  work  on  the  Legal  Profession  and  the 
Law  Society,  recently  published  by  the  Law  Society  of  Upper  Canada. 

'There  had  been  some  twenty-four  already  called  to  the  Bar, 
most  of  them  in  active  practice ;  and  the  necessity  for  the  appointment 
of  more  is  not  now  apparent. 
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he  should  consider,  from  their  probity,  education  and 
condition  in  life,  fit  and  proper  to  practise  law.  Doctor 
William  Warren  Baldwin  was  one  of  the  five  favoured 
ones;  he  received  a  Licence,  produced  it  to  the  Law 
Society,  and  was  called  to  the  Bar  in  Easter  Term 
43  Geo.  IIL,  1803,  Number  25  on  the  Eoll. 

A  handsome  man,  of  fine  presence  and  easy  man- 
ner, fluent  and  ready-witted,  well  educated  and  know- 
ing even  a  little  law,  he  soon  had  a  large  and  flourish- 
ing practice.  Appointed  a  Bencher  in  1807,  he  became 
Treasurer  in  1811. 

John  Macdonell  was  of  the  Greenfield  branch  of 
the  Clan,  and  son  of  Alexander  Macdonell;  he  was 
born  at  Greenfield,  Glengarry,  Scotland,  in  1785,  and 
came  with  his  family  to  Canada  in  1792.  Educated 
at  the  celebrated  school  at  Cornwall  taught  by  John 
Strachan,  afterwards  the  first  Anglican  Bishop  of 
Toronto,  he  was  admitted  to  the  Books  of  the  Law 
Society  the  same  term  as  Dr.  Baldwin,  Easter  Term, 
43  Geo.  IIL,  April  6th,  1803.  He  was  called  five  years 
afterwards,  i.e.,  in  Trinity  Term,  48  Geo.  IIL,  1808. 
While  not  very  tall,  he  was  strikingly  handsome. 
With  a  good  knowledge  of  law,  he  made  his  way  at 
the  Bar,  and  November  28th,  1811,  he  was  made  At- 
torney-General of  the  Province  by  General  (after- 
wards Sir)  Isaac  Brock,  on  the  departure  for  England 
of  the  former  Attorney-General  Firth. 

At  the  time  the  Governor  (Gore)  and  some  of  his 
officials.  Firth  among  them,  had  been  at  strife,  Bald- 
win took  the- part  (in  a  subordinate  way)  of  Firth,  with 
whom  he  continued  friendly  and  with  whom  he  kept  up 
a  correspondence  after  Firth's  withdrawal  to  England. 

The  appointment  of  Macdonell  as  Attorney-Gen- 
eral was  exceedingly  distasteful  to  Dr.  Baldwin;  and 
there  were  many  passages  at  arms  between  him  and 
Macdonell  in  the  Courts  and  out  of  them.  At  length, 
at  the  Court  of  Assize  held  at  York  in  April,  1812, 
Macdonell  used  language  which  Baldwin  thought  so 
wanton  and  ungentlemanly  that  he  appealed  to  the 
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presiding  judge,  Chief  Justice  Thomas  Scott.  The 
Chief  Justice  apparently  disapproved  of  the  language 
employed,  but  nevertheless  the  Attorney-General  re- 
peated the  words  twice  in  the  course  of  his  address 
without  notice  or  rebuke  by  the  Chief  Justice. 

Baldwin  was  deeply  incensed,  and  took  the  course 
which  at  that  time  offered  the  proper  remedy  to  an 
insulted  gentleman. 

His  friend  Thomas  Taylor,^  who  had  been  admit- 
ted but  not  yet  called  at  the  Middle  Temple,  and  was 
Lieutenant  in  the  41st  Regiment,  happened  to  be 
in  Court  when  the  incident  occurred.  Baldwin  at 
once  communicated  to  him  his  determination  to  call 
Macdonell  to  account.  Taylor  endeavoured  to  dissuade 
him,  but  in  vain;  and,  seeing  that  Baldwin  was  re- 
solved, he  admitted  that  he  had  right  on  his  side  and 
agreed  to  act  for  him. 

Baldwin  without  delay  wrote  a  letter  to  Macdonell 
stating  the  offensive  words  and  demanding  an  explana- 
tion. Taylor  presented  this  the  same  evening.  Mac- 
donell seemed  astonished,  said  he  did  not  think  he 
had  said  anything  which  required  an  apology,  and 
concluded  by  stating  that  a  friend  would  call  on  Mr." 
Taylor  with  an  answer. 

Mr.  Duncan  Cameron  ^°  waited  on  Taylor,  regret- 
ted that  Baldwin  should  have  been  so  peremptory  in 

•Afterwards,  in  Hilary  Term,  59  Geo.  III.,  1819,  called  to  our 
Bar;  next  year,  Easter  Term,  1  Geo.  IV.,  made  a  Bencher,  he  became 
our  first  law  reporter,  his  volumes,  Taylor's  Reports,  being  issued  in 
1828.  The  first  edition  is  rare ;  that  commonly  used  is  the  second 
edition,  published  by  Henry  Rowell  in  1862.  See  a  full  account  of 
this  and  other  reports  in  my  Early  History  of  the  Legal  Profession.  In 
an  address  before  the  Dominion  Bar  Association  (June,  1916).  which 
is  to  be  published  by  the  Association.  I  have  given  an  extended  ac- 
count of  Taylor's  life  and  work.  Baldwin  was  in  error  in  describing 
him  as  "  called  at  Lincoln's  Inn." 

'Then,  and  for  long  after,  the  street  etiquette  was  observed  every- 
where as  it  is  now  among  those  who  value  propriety  in  language  of 
calling  an  officer  under  the  grade  of  Captain,  "  Mr.,"  not  Lieutenant 
(whether  Lef-  or  Lew-tenant)    or  Ensign. 

'"Afterwards  a  member  of  the  Legislative  Council.  He  was  very 
active  in  projects  of  a  public  nature,  especially  in  the  building  of  a 
Church  for  the  Parish  of  St.  James ;  he  was  a  pew-holder  in  the 
Church  —  "  St.  James  Cathedral."  His  high  standing  socially  and 
otherwise  even  though  coupled  with  his  churchwardenship  during  that 
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demanding  an  explanation,  as  otherwise  the  misunder- 
standing might  have  been  amicably  settled,  but  said 
that  as  things  were,  Macdonell  could  not  now  think 
of  making  an  apology.  Taylor  said  that  Baldwin  was 
determined  to  have  an  apology  or  to  fight ;  and  noth- 
ing remained  but  to  fix  weapon,  time  and  place.  Mac- 
donell's  duties  as  Attorney-General — the  Attorney- 
General  and  Solicitor-General  at  that  time  conducted 
in  person  all  Crown  business — necessitated  delay  till 
after  the  Assizes;  but  the  Court  ended  in  a  couple  of 
days,  and  Cameron  called  on  Taylor  to  say  that  Mac- 
donell would  wait  on  the  Island  (then  a  peninsula) 
at  6  o'clock  the  following  day. 

Macdonell  and  Cameron  crossed  the  bay  in  a  sleigh 
— it  was  April— Baldwin  and  Taylor  on  foot,  stopping 
at  the  Blockhouse"  for  Baldwin  to  execute  his  will. 

Arrived  on  the  ground,  the  principals  were  placed 
back  to  back,  and  directed  on  the  first  word  to  face 
about,  on  the  second  to  fire — of  course  the  pistol  was 
the  weapon. 

On  the  first  words  the  combatants  faced  each  other ; 
the  word  "  fire  "  followed;  but  Baldwin  noticed  that 
Macdonell  stood  with  his  arm  down  by  his  side,  not 
raised  to  aim.  He  demanded  an  explanation,  and  Cam- 
eron said:  "  He  waits  your  fire."  Thereupon  Bald- 
win fired  aside."    Cameron  and  Macdonell  proposed 

year,  did  not  prevent  him  from  acting  as  a  second  in  a  duel.  He  was  a 
Captain  in  the  York  Volunteers,  and  Provincial  Secretary.  A  warm 
friend  of  Macdonell,  when  the  latter  feU  at  Queenston  Heights  he 
attempted  to  save  him,  exposing  himself  to  a  shower  of  bullets  which 
he  miraculously  escaped.  He  succeeded  in  carrying  his  friend  off  the 
field.  See  Sketches  of  Glengarry  in  Upper  Canada,  by  J.  A.  Mac- 
donell. K.C..  p.  199  n.    (2). 

"  Probably  the  Blockhouse  on  Gibraltar  Point  (now  Hanlan's) 
which  was  not  demolished  till  1818.  Robertson's  "  Landmarks  of 
Toronto,"  3rd  series,  311,  336;  cf.  Dr.  Scadding's  "Toronto  of  Old," 
357. 

**  This  course  was  not  regular.  At  the  Clonmell  Assizes  In  1775 
the  Gf«ntlemen  Delegates  of  Tipperary.  Galway.  Mayo,  Sligo  and  Ros- 
common had  settled  the  code  for  duelling  and  points  of  honour,  which 
was  adopted  for  all  Ireland,  and  does  not  differ  materially  from  the 
English  Code.  Rule  1.3  is  specific :  "  No  dumb  shooting  or  firing  in 
the  air  admissible  m  any  case.  The  challenger  ought  not  to  have 
challenged  withoitt  receiving  offence :  and  the  challenged  ought,  if  he 
g&ve  offence,  to  have  made  an  apology  before  he  came  on  the  ground ; 
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shaking  hands ;  Cameron,  lamenting  that  matters  had 
been  brought  to  an  extremity  so  suddenly  with- 
out an  opportunity  for  explanation  and  conciliation, 
said  that  his  principal  had  come  to  the  ground  with 
the  determination  to  receive  Baldwin's  fire  only.  Bald- 
win took  this  as  an  acknowledgment  of  error,  as  he 
had  a  right  to  do.  Tlie  parties  shook  hands,  and  the 
affair  ended.  Macdonell  resented  the  course  taken 
by  Baldwin  and  did  not  return  his  ceremonious  call 
after  the  duel;  and  the  two  barristers  were  never 
reconciled. 

Perhaps  time  would  have  softened  the  feelings  of 
resentment ;  but  a  few  months  later  the  wretched  and 
fratricidal  war  of  1812-14  broke  out.^'  Macdonell,  who 
had  a  Lieutenant-Colonel's  Commission  in  the  Militia, 
was  appointed  Provincial  Aide-de-Camp  bj'-  Brock,  ac- 
companied him  to  Detroit,  and  took  part  in  the  capture 
of  that  place.  In  October,  1812,  he  and  his  general 
both  met  a  hero's  death  at  the  Battle  of  Queenston 
Heights." 

therefore  children's  play  must  be  dishonourable  on  one  side  or  the 
other,  and  is  accordingly  prohibited :"  Barrington's  Personal  Sketches, 
Vol.  2,  p.  19.  The  regular  course  would  have  been  first  to  exchange 
fires,  rule  7,  and  then  reconciliation  would  be  in  order.  But  where  one 
party  had  so  injured  the  other  that  an  apology  could  not  be  an  atone- 
ment, it  was  not  unusual  for  the  guilty  party  to  take  his  opponent's  fire, 
as  was  done  in  a  duel  more  than  a  quarter  of  a  century  later  on  the 
Island  by  Mr.  (Lieutenant)  Grogan,  who  had  taken  away  the  wife  of 
John  Stuart,  grand-daughter  of  Chief  Justice  Powell.  See  the  Statutes 
of  Upper  Canada,  1840,  3  Vic.  ch.  72. 

"As  early  as  April,  1812,  war  was  expected  in  York,  from 
what  Baldwin  calls  "  the  brawling,  Jacobinical  and  damnable  disposi- 
tion of  the  American  Government " — and  some  may  even  yet  (or  at 
least  might  till  the  summer  of  1914),  think  that  he  has  justification 
for  his  statement  that  "  a  more  unprovoked,  immoral  and  impious  war 
was  never  engaged  in  than  this  the  Americans  are  threatening  us 
with."  But  even  war  imminent,  "  business  as  usual "  and  duels  must 
be  attended  to. 

"  Macdonell  had  been  engaged  to  Mary  Boyles  Powell,  daughter 
of  Chief  Justice  Powell  and  aunt  of  Elizabeth  Van  Rensselaer  Stuart, 
referred  to  in  note  12.  Several  letters  to  her  and  her  mother  from 
her  brother  John  Powell  and  his  friend  Samuel  Peters  Jarvis  arc  ex- 
tant, which  describe  Macdonell's  suffering.  By  his  will  Macdonell  left  his 
fianc6e  a  choice  between  flOO  and  a  lot  of  land  north  of  King  Street 
between  Yonge  and  Church  Street,  York  (Toronto).  She  took  the 
money.  The  land  is  now  worth  probably  .$10,000,000.  but  was  then 
of  little  value,  taxes  came  heavy,  and  the  family  was  land  poor.  She 
afterwards  married  Samuel  Peters  Jarvis ;  her  descendants  are  amongst 
the  most  respected  people  of  the  Province. 
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Dr.  Baldwin  survived  till  1844,  held  in  the  highest 
esteem  by  all,  except"  possibly  for  a  time  before,  dur- 
ing and  after  the  Eebellion.  Always  an  advocate  of 
Responsible  Government,  he  became  involved  in  the 
schemes  of  Mackenzie  and  the  Radicals.  He  did  not  go 
with  Mackenzie  all  the  way,  drawing  the  line  at  rebel- 
lion. It  is  perhaps  not  impossible  that  he  would  have 
joined  them  had  they  been  successful,  but,  as  it  was,  he 
took  no  part  in  the  armed  rising.  It  cannot,  however, 
be  said  that  he  was  successful  in  banishing  the  sus- 
X)icions  of  all. 

He  was  Treasurer  of  the  Law  Society  1811-1815; 
1820-1821;  1824-1828;  1832-1836.  He  superintended 
the  building  of  Osgoode  Hall,  and  was  a  most  active 
member  of  Convocation. 

It  is  at  least  interesting  to  know  that  about  a 
hundred  years  ago  it  was  considered  "  the  thing  " 
for  the  highest  law  officer  of  the  Crown  the  official 
head  of  the  Bar,  and  the  head  of  the  Law  Society," 
openly  to  fight  a  duel,  admittedly  a  crime,  which  in  a 
fatal  case  would  be  considered  murder.^® 

WrLLL4.M  Renwick  Riddell. 


"  In  a  letter  to  Hon.  Robert  Baldwin,  February  13th.  1849.  J.  E. 
Small,  Treasurer  of  the  Law  Society,  speaks  of  Dr.  Baldwin  thus: 
"  One  of  the  oldest  and  most  respected  members  of  the  Profession 
and  who  might  with  much  truth  be  styled  the  father  of  the  Society  in 
Upper  Canada."  June  4th,  1850,  J.  G.  Spragge,  Treasurer  (after- 
wards Chancellor  and  Chief  Justice  of  Ontario),  writing  to  Hon. 
Robert  Baldwin,  speaks  thus :  "  The  long  honoured  Treasurer,  whom 
we  regarded  not  .only  as  Treasurer  of  the  Law  Society,  but  in  some 
sort  as  a  Father  of  the  Profession  of  which  we  were  most  of  us 
.iunior  members." 

"  Most  of  the  facts  of  this  duel  are  derived  from  a  letter  from  Dr. 
Baldwin  to  Serjt.  Firth,  dated  April  22nd,  1812,  now  in  the  Ontario 
Archives. 

Dr.  Baldwin  is  said  to  have  had  at  least  one  other  duel — equally 
innocuous — arising  from  a  dispute  between  him  and  other  counsel  at 
nisi  prius.  I  have  not  been  able  to  verify  this  by  a  contemporary 
account,  and  I  think  it  an  error.  Col.  John  Prince,  of  Sandwich,  also 
a  member  of  the  Bar,  is  credited  with  a  number  of  duels,  but  I  can 
find  no  contemporary  account  of  any  of  them.  Our  Bar  has  always 
had  its  complement  of  fighters. 
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ANOTHER  DUEL  IN  EARLY  UPPER  CANADA 


In  April,  1812,  a  duel  took  place  on  ^'  The  Island  "' 
which  did  not,  indeed,  achieve  so  much  notoriety  as 
those  mentioned  in  'the  former  .  articlei,^  but  which 
from  the  prominence  of  the  principals  deserves  notice. 
They  were  William  Warren  Baldwin,  Treasurer  of 
the  Law  Society  of  Upper  Canada,  and  John  Mac- 
donell,  Attorney-General  of  the  Province. 

Baldwin  was  the  third  son  of  Robert  Baldwin  of 
Knockmore,  near  Oarrigoline,  County  Cork,  a  gentle- 
man of  independent  means,  who  in  1798  or  1799  came 
to  Upper  Canada,  leaving  his  native  county  by  rea- 
son of  its  troubled  condition  due  to  the  rebellion  of 
1798.  Many  ''  United  Irishmen  "  left  Ireland  about 
the  same  time ;  but  there  never  was  a  whisper  against 
the  loyalty  of  Robert  Baldwin  and  his  family  in 
Ireland. 

William  Warren  Baldwin  had  already  taken  his 
degree  in  Medicine  in  the  University  of  Edinburgh  and 
had  been  in  practice  as  a  physician  in  Cork  and  its 
vicinity ;  but  he  determined  to  accompany  his  father  to 
the  new  country.  He  was  then  about  twenty-four, 
having  been  born  in  1775. 

The  family  settled  in  the  Township  of  Clarke  in  the 
County  of  Dprham,  on  what  was  then  called  Baldwin's 
Creek,  now  Wilmot's  Creek,  famed  for  its  salmon. 
The  father  acquired  very  considerable  land  in  Clarke 
Township  and  was  made  a  Justice  of  the  Peace — no 
small  honour  in  those  primitive  days.  When  the  New- 
castle District  was  created^ — in  1802 — he  took  a  very 
active  part  as  Magistrate  at  the  Quarter  Sessions  and 
otherwise. 

*Soe  "The  Duel  in  Early  Upper  Canada"  (1915),  35  C.  L.  T., 
pp.   726   sqq. 

^See  "  The  First  Years  of  the  Quarter  Sessions  in  and  for  the 
Newcastle  District"   (1913),  33  C.  L,  T.  pp.  465  sqq. 


The  son  was  entitled  under  the  Provincial  Act  35 
Geo.  III.,  ch.  1,^  to  practise  medicine  by  virtue  of  his 
Edinburgh  degree  and  his  Irish  experience,  and  it 
is  said  that  he  endeavoured  to  make  a  living  by 
his  profession  in  Clarke.  In  those  days  the  settlers 
were  few,  poor  and  healthy;  and  most  of  them  when 
sick  relied  upon  fireside  remedies  or  the  "  Yarb 
Doctor."*  He  failed  to  obtain  a  medical  practice, 
from  no  fault  of  his  own ;  and  he  determined  to  change 
his  profession. 

Coming  to  York  (Toronto)  in  1802,  he  advertised 
his  establishment  of  a  Classical  School  for  boys — ad- 
vertising to  teach  twelve  boys  Writing,  Reading, 
Classics  and  Arithmetic,  terms  eight  guineas  per 
annum,  one  guinea  and  one  cord  of  wood  to  be  sup- 
plied by  each  boy  on  the  opening  of  the  school.^  I 
have  not  been  able  to  discover  what  success  the  school 
had,  if  any,  or  even  whether  it  was  ever  opened. 

A  curious  state  of  affairs  was  at  the  time  exist- 
ing in  the  Province.  For  the  second  time  ®  in  its  short 
history  there  were  not  enough  lawyers ;  and  the  Legis- 
lature, by  the  Act  of  1803,  43  Geo.  III.  ch.  3,  reciting 
that  ''  great  inconvenience  has  arisen  and  is  now  ex- 
perienced by  His  Majesty's  Subjects  in  several  parts 
of  this  Province  from  want  of  a  sufficient  number  of 
persons^  duly  authorized  to  practise  the  profession  of 
the  law,  justice  will  in  many  cases  be  with  great  diffi- 
culty administered,"  proceeded  to  authorize  the  Gov- 
ernor to  appoint  not  more  than  six  gentlemen  whom 

*  See  "  The  Medical  Profession  in  Ontario,  a  Legal  and  Historical 
Sketch ;"  Can.  Journal  of  Medicine  &  Surget-y  for  September,  1911. 

*  See  "  The  Pharmacopoeia  of  a  Botanical  Physician :"  Proceed- 
ings of  the  Botanical  Society  of  Edinburgh,  Vol.  26.  part  3,  pp.  226 
sqq.    (November  13th,  1913). 

=  See  Dr.   Scadding's  "Toronto  of  Old,"  p.  348. 

•The  first  time  was  in  1794,  when  the  Legislature  authorized  the 
Governor  to  grant  a  licence  to  not  more  than  sixteen  pers-ons  to 
practise  law  (1794),  34  Geo.  III.,  ch.  4.  A  full  account  of  this  and 
other  legislation  is  given  in  my  work  on  the  Legal  Profession  and  the 
Law  Society,  recently  published  by  the  Law  Society  of  Upper  Canada. 

^  There  had  been  some  twenty-four  already  called  to  the  Bar, 
most  of  them  in  active  practice ;  and  the  necessity  for  the  appointment 
of  more  is  not  now  apparent.  » 


he  should  consider,  from  their  probity,  education  and 
condition  in  life,  fit  and  proper  to  practise  law.  Doctor 
William  Warren  Baldwin  was  one  of  the  five  favoured 
ones;  he  received  a  Licence,  produced  it  to  the  Law 
Society,  and  was  called  to  the  Bar  in  Easter  Term 
43  Geo.  III.,  1803,  Number  25  on  the  Eoll. 

A  handsome  man,  of  fine  presence  and  easy  man- 
ner, fluent  and  ready-witted,  well  educated  and  know- 
ing even  a  little  law,  he  soon  had  a  large  and  flourish- 
ing practice.  Appointed  a  Bencher  in  1807,  he  becanie 
Treasurer  in  1811. 

John  Macdonell  was  of  the  Greenfield  branch  of 
the  Clan,  and  son  of  Alexander  Macdonell;  he  was 
born  at  Greenfield,  Glengarry,  Scotland,  in  1785,  and 
came  with  his  family  to  Canada  in  1792.  Educated 
at  the  celebrated  school  at  Cornwall  taught  by  John 
Strachan,  afterwards  the  first  Anglican  Bishop  of 
Toronto,  he  was  admitted  to  the  Books  of  the  Law 
Society  the  same  term  as  Dr.  Baldwin,  Easter  Term, 
43  Geo.  III.,  April  6th,  1803.  He  was  called  five  years 
afterwards,  i.e.,  in  Trinity  Term,  48  Geo.  III.,  1808., 
While  not  very  tall,  he  was  strikingly  handsome. 
With  a  good  knowledge  of  law,  he  made  his  way  at 
the  Bar,  and,  November  28th,  1811,  he  was  made  At- 
tornej^-General  of  the  Province  by  General  (after- 
wards Sir)  Isaac  Brock,  on  the  departure  for  England 
of  the  former  Attorney-General  Firth. 

At  the  time  the  Governor  (Gore)  and  some  of  his 
officials.  Firth  among  them,  had  been  at  strife,  Bald- 
win took  the  part  (in  a  subordinate  way)  of  Firth,  with 
whom  he  continued  friendly  and  with  whom  he  kept  up 
a  correspondence  after  Firth's  withdrawal  to  England. 

The  appointment  of  Macdonell  as  Attorney-Gen- 
eral was  exceedingly  distasteful  to  Dr.  Baldwin;  and 
there  were  many  passages  at  arms  between  him  and 
Macdonell  in  the  Courts  and  out  of  them.  At  length, 
at  the  Court  of  Assize  held  at  York  in  April,  1812, 
Macdonell  used  language  which  Baldwin  thought  so 
wanton  and  ungentlemanly  that  he  appealed  to  the 


presiding  judge,  Chief  Justice  Thomas  Scott.  The 
Chief  Justice  apparently  disapproved  of  the  language 
employed,  but  nevertheless  the  Attorney-General  re- 
peated the  words  twice  in  the  course  of  his  address 
without  notice  or  rebuke  by  the  Chief  Justice. 

Baldwin  was  deeply  incensed,  and  took  the  course 
which  at  that  time  offered  the  proper  remedy  to  an 
insulted  gentleman. 

His  friend  Thomas  Taylor,^  who  had  been  admit- 
ted but  not  yet  called  at  the  Middle  Temple,  and  was 
Lieutenant  in  the  41st  Regiment,  happened  to  be 
in  Court  when  the  incident  occurred.  Baldwin  at 
once  communicated  to  him  his  determination  to  call 
Macdonell  to  a;ccount.  Taylor  endeavoured  to  dissuade 
him,  but  in  vain;  and,  seeing  that  Baldwin  was  re- 
solved, he  admitted  that  he  had  right  on  his  side  and 
agreed  to  act  for  him. 

Baldwin  without  delay  wrote  a  letter  to  Macdonell 
stating  the  offensive  words  and  demanding  an  explana- 
tion. Taylor  presented  this  the  same  evening.  Mac- 
donell seemed  astonished,  said  he  did  not  think  he 
had  said  anything  which  required  an  apology,  and 
concluded  by  stating  that  a  friend  would  call  on  Mr.® 
Taylor  with  an  answer. 

Mr.  Duncan  Cameron  ^°  waited  on  Taylor,  regret- 
ted that  Baldwin  should  have  been  so  peremptory  in 

'Afterwards,  in  Hilary  Term,  59  Geo.  III.,  1819,  called  to  our 
Bar;  next  year,  Easter  Term,  1  Geo.  IV.,  made  a  Bencher,  he  became 
our  first  law  reporter,  his  volumes,  Taylor's  Reports,  being  issued  in 
1828.  The  first  edition  is  rare ;  that  commonly  used  is  the  second 
edition,  published  by  Henry  Rowell  in  1862,  See  a  full  account  of 
this  and  other  reports  in  my  Early  History  of  the  Legal  Profession.  In 
an  address  before  the  Dominion  Bar  Association  (June,  1916),  which 
is  to  be  published  by  the  Association,  I  have  given  an  extended  ac- 
count of  Taylor's  life  and  work.  Baldwin  was  in  error  in  describing 
him  as  "  called  at  Lincoln's  Inn." 

'  Then,  and  for  long  after,  the  strict  etiquette  was  observed  every- 
where as  it  is  now  among  those  who  value  propriety  in  language  of 
calling  an  officer  under  the  grade  of  Captain,  "  Mr.,"  not  Lieutenant 
(whether  Lef-  or  Lew-tenant)    or  Ensign. 

^"Afterwards  a  member  of  the  Legislative  Council.  He  was  very 
active  in  projects  of  a  public  nature,  especially  in  the  building  of  a 
Church  for  the  Parish  of  St.  James ;  he  was  a  pew-holder  in  the 
Church  —  "  St.  James  Cathedral."  His  high  standing  socially  and 
otherwise  even  though  coupled  with  his  church wardenship  during  that 


demanding  an  explanation,  as  otherwise  the  misunder- 
standing might  have  been  amicably  settled,  but  said 
that  as  things  were,  Macdonell  could  not  now  think 
of  making  an  apology.  Taylor  said  that  Baldwin  was 
determined  to  have  an  apology  or  to  fight ;  and  noth- 
ing remained  but  to  fix  weapon,  time  and  i^lace.  Mac- 
donell's  duties  as  Attorney-General — the  Attorney- 
General  and  Solicitor-General  at  that  time  conducted 
in  person  all  Crown  business — necessitated  delay  till 
after  the  Assizes;  but  the  Court  ended  in  a  couple  of 
days,  and  Cameron  called  on  Taylor  to  say  that  Mac- 
donell would  wait  on  the  Island  (then  a  peninsula) 
at  6  o'clock  the  following  day. 

Macdonell  and  Cameron  crossed  the  bay  in  a  sleigh 
— it  was  April — Baldwin  and  Taylor  on  foot,  stopping 
at  the  Blockhouse"  for  Baldwin  to  execute  his  will. 

Arrived  on  the  ground,  the  principals  were  placed 
back  to  back,  and  directed  on  the  first  word  to  face 
about,  on  the  second  to  fire — of  course  the  pistol  was 
the  weapon. 

On  the  first  words  the  combatants  faced  each  other ; 
the  word  ''  fire  "  followed;  but  Baldwin  noticed  that 
Macdonell  stood  with  his  arm  down  by  his  side,  not 
raised  to  aim.  He  demanded  an  explanation,  and  Cam- 
eron said:  ''  He  waits  your  fire."  Thereupon  Bald- 
win fired  aside.^-    Cameron  and  Macdonell  proposed 

year,  did  not  prevent  him  from  acting  as  a  second  in  a  duel.  He  was  a 
Captain  in  the  York  Volunteers,  and  Provincial  Secretary.  A  warm 
friend  of  Macdonell.  when  the  latter  feU  at  Queenston  Heights  he 
attempted  to  save' him,  exposing  himself  to  a  shower  of  bullets  which 
he  miraculously  escaped.  He  succeeded  in  carrying  his  friend  off  the 
field.  See  Sketches  of  Glengarry  in  Upper  Canada,  by  J.  A.  Mac- 
donell, K.C.,  p.  199  n.   (2). 

"Probably  the  Blockhouse  on  Gibraltar  Point  (now  Hanlan's) 
which  was  not  demolished  till  1818.  Robertson's  "  Landmarks  of 
Toronto,"  3rd  series,  311,  336;  cf.  Dr.  Scadding's  "Toronto  of  Old," 
357. 

"^This  conrse  was  not  regular.  At  the  Clonmell  Assizes  In  1775 
the  Gentlemen  Delegates  of  Tipperary.  Galway.  Mayo,  Sligo  and  Ros- 
common had  settled  the  code  for  duelling  and  points  of  honour,  which 
was  adopted  for  all  Ireland,  and  does  not  differ  materially  from  the 
English  Code.  Rule  13  is  specific:  "No  dumb  shooting  or  firing  in 
the  air  admissible  in  any  case.  The  challenger  ought  not  to  have 
challenged  without  receiving  offence ;  and  the  challenged  ought,  if  he 
gave  offence,  to  have  made  an  apology  before  he  came  on  the  ground ; 


shaking  hands ;  Cameron,  lamenting  that  matters  had 
been  brought  to  an  extremity  so  suddenly  with- 
out an  opportunity  for  explanation  and  conciliation, 
said  that  his  principal  had  come  to  the  ground  with 
the  determination  to  receive  Baldwin's  fire  only.  Bald- 
win took  this  as  an  acknowledgment  of  error,  as  he 
had  a  right  to  do.  Tlie  parties  shook  hands,  and  the 
affair  ended.  Macdonell  resented  the  course  taken 
by  Baldwin  and  did  not  return  his  ceremonious  call 
after  the  duel;  and  the  two  barristers  were  never 
reconciled. 

Perhaps  time  would  have  softened  the  feelings  of 
resentment ;  but  a  few  months  later  the  wretched  and 
fratricidal  war  of  1812-14  broke  out.^^  Macdonell,  who 
had  a  Lieutenant-Colonel's  Commission  in  the  Militia, 
was  appointed  Provincial  Aide-de-Camp  by  Brock,  ac- 
companied him  to  Detroit,  and  took  part  in  the  capture 
of  that  place.  In  October,  1812,  he  and  his  general 
both  met  a  hero's  death  at  the  Battle  of  Queenston 
Heights." 

therefore  children's  play  must  be  dishonourable  on  one  side  or  the 
other,  and  is  accordingly  prohibited :"  Barrington's  Personal  Sketches, 
^'ol.  2,  p.  19.  The  regular  course  would  have  been  first  to  exchange 
fires,  rule  7,  and  then  reconciliation  would  be  in  order.  But  where  one 
party  had  so  injured  the  other  that  an  apology  could  not  be  an  atone- 
ment, it  was  not  unusual  for  the  guilty  party  to  take  his  opponent's  fire, 
as  was  done  in  a  duel  more  than  a  quarter  of  a  century  later  on  the 
Island  by  Mr.  (Lieutenant)  Grogan,  who  had  taken  away  the  wife  of 
John  Stuart,  a  grand-daughter  of  Chief  Justice  Powell.  See  the  Statutes 
of  Upper  Canada,  1840,  3  Vic.  ch.  72. 

^'As  early  as  April,  1812,  war  was  expected  in  York,  from 
what  Baldwin  calls  "  the  brawling,  Jacobinical  and  damnable  disposi- 
tion of  the  American  Government" — and  some  may  even  yet  (or  at 
least  might  till  the  summer  of  1914),  think  that  he  has  justification 
for  his  statement  that  "  a  more  unprovoked,  immoral  and  impious  war 
was  never  engaged  in  than  this  the  Americans  are  threatening  us 
with."  But  even  with  war  imminent,  "  business  as  usual "  and  duels 
must  be  attended  to. 

"  Macdonell  had  been  engaged  to  Mary  Boyles  Powell,  daughter 
of  Chief  Justice  Powell  and  aunt  of  Elizabeth  Van  Rensselaer  Stuart, 
referred  to  in  note  12.  Several  letters  to  her  and  her  mother  from 
her  brother  John  Powell  and  his  friend  Samuel  Peters  Jarvis  are  ex- 
tant, which  describe  Macdonell's  suffering.  By  his  will  Macdonell  left  his 
fiancSo  a  choice  between  £100  and  a  lot  of  land  north  of  King  Street 
between  Yonge  and  Church  Street,  York  (Toronto).  She  took  the 
money.  The  land  is  now  worth  probably  $10,000,000,  but  was  then 
of  little  value,  taxes  came  heavy,  and  the  family  was  land  poor.  She 
afterwards  married  Samuel  Peters  Jarvis ;  her  descendants  are  amongst 
the  most  respected  people  of  the  Province. 
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Dr.  Baldwin  survived  till  184-4,  held  in  the  highest 
esteem  by  all,  except  possibly  for  a  time  before,  dur- 
ing and  after  the  Rebellion.  Always  an  advocate  of 
Responsible  Government,  he  became  involved  in  the 
schemes  of  Mackenzie  and  the  Radicals.  He  did  not  go 
with  Mackenzie  all  the  way,  drawing  the  line  at  rebel- 
lion. It  is  perhaps  not  impossible  that  he  would  have 
joined  them  had  they  been  successful,  but,  as  it  was,  he 
took  no  part  in  the  armed  rising.  It  cannot,  however, 
be  said  that  he  was  successful  in  banishing  the  sus- 
picions of  all. 

He  was  Treasurer  of  the  Law  Society  1811-1815; 
1820-1821;  1824-1828;  1832-1836:  he  superintended 
the  building  of  Osgoode  Hall,  and  was  a  most  active 
member  of  Convocation. 

It  is  at  least  interesting  to  know  that  about  a 
hundred  years  ago  it  was  considered  '■'■  the  thing  " 
for  the  highest  law  officer  of  the  Crown  the  official 
head  of  the  Bar,  and  the  head  of  the  Law  Society ,^^ 
openly  to  fight  a  duel,  admittedly  a  crime,  which  in  a 
fatal  case  would  be  considered  murder." 

William  Renwick  Riddell. 

"  In  a  letter  to  Hon.  Robert  Baldwin,  February  13th,  1849,  .1.  E. 
Small,  Treasurer  of  the  Law  Society,  speaks  of  Dr.  Baldwin  thus : 
"  One  of  the  oldest  and  most  respected  members  of  the  Profession 
and  who  might  with  much  truth  be  styled  the  father  of  the  Society  in 
Upper  Canada."  June  4th.  1850,  J.  G.  Spragge,  Treasurer  (after- 
wards Chancellor  and  Chief  Justice  of  Ontario) ,  writing  to  Hon. 
Robert  Baldwin,  speaks  thus :  "  The  long  honoured  Treasurer,  whom 
we  regarded  not  only  as  Treasurer  of  the  Law  Society,  but  in  some 
sort  as  a  Father  of  the  Profession  of  which  we  were  most  of  us 
junior   members." 

"  Most  of  the  facts  of  this  duel  are  derived  from  a  letter  from  Dr. 
Baldwin  to  Serjt.  Firth,  dated  April  22nd,  1812,  now  in  the  Ontario 
Archives. 

Dr.  Baldwin  is  said  to  have  had  at  least  one  other  duel — equally 
innocuous — arising  from  a  dispute  between  him  and  other  counsel  at 
nisi  pritts.  I  have  not  been  able  to  verify  this  by  a  contemporary 
account,  and  I  think  it  an  error.  Col.  John  Prince,  of  Sandwich,  also 
a  member  of  the  Bar,  is  credited  with  a  number  of  duels,  but  I  can 
find  no  contemporary  account  of  any  of  them^  Our  Bar  has  always 
had  its  complement  of  fighters. 


THE  FIRST  MEDICAL  CASE  IN  THE  PROVINCE 


Before  Upper  Canada  became  a  separate  province,  and 
in  1788,  Lord  Dorchester  divided  the  country  afterwards  to 
be  Upper  Canada  into  four  Districts,  Luneburgh,  Mecklen- 
burgh,  Nassau  and  Hesse,  the  chief  part  of  whose  inhabi- 
tants were  in  the  settlements  at  and  near  Cornwall,  Kingston, 
Niagara  and  Detroit  respectively ; — Toronto  was  then  a  trad- 
ing post  of  no  consequence. 

In  each  District  was  instituted  a  Court  of  civil  jurisdic- 
tion called  the  Court  of  Common  Pleas:  over  each  Court 
presided  three  judges,  all  laymen,  but  the  Detroit  people 
objected  to  laymen  in  their  Court,  and  in  1789  William 
Dummer  Powell,  a  lawyer  in  Montreal  of  Boston  birth,  a\-^s 
made  first  (and  only)  judge  of  that  Court. 

In  the  other  Districts,  however,  the  original  scheme  pre- 
vailed :  in  Mecklenburgh  the  judges  were  Eichard  Cart- 
wright,  Neil  McLean  and  James  Clark. 

Before  that  Court  in  the  summer  of  1790  came  the  first 
medical  case  ever  tried  within  the  territory  afterwards 
Upper  Canada,  and  now  Ontario. 

Macauley  and  Markland  sued  Jam'es  Connor,  a  surgeon 
(he  is  found  in  the  United  Empire  list  as  "  Surgeon,  Hospi- 
tal Mate")  for  £43  "  18s.  currency  ($175.60)  balance  of  ac- 
count. On  March  31st,  1790,  the  Court  sat,  all  three  judges 
being  present — the  Sheriff  returned  the  summons  duly 
served — the  plaintiffs  filed  a  declaration.  Dr.  Connor  ap- 
peared and  stated  "that  the  accounts  rendered  him  by  the 
plaintiffs  were  very  inaccurate  and  many  charges  made 
against  him  which  he  could  not  agree  to  settle  in  the  state 
it  was  rendered  hinb.  and  that  the  overcharges  amounted  to 
£1  "  11  "  6  "  ($6.30).  Besides  he  claimed  to  have  an  account 
against  Robert  Macauley  one  of  the  plaintiffs  for  "medi- 
cines and  attendance  amounting  to  the  sum  of  £510"  ($200). 
He  admitted  in  answer  to  a  question  from  the  Bench  that 
the  firm  were  not  liable  for  a  private  ddbt  of  Macauley  and 
that  in  any  case  Mlacauley  had  a  private  account  against 


him  not  included  in  the  amount  sued  for.  The  Court  de- 
termined that  they  must  take  time  to  consider  the  merits 
of  the  case  and  order  the  parties  to  appear  on  the  first  day 
of  July. 

The  plaintiffs  did  so,  but  the  defendant  did  not,  and  ac- 
cording to  the  practice  of  the  Court  a  default  was  entered 
against  him;  on  the  3rd  however  he  appeared  in  person  and 
had  the  default  removed,  and  an  order  made  for  trial  on  the 
following  Monday,  July  5th. 

On  that  day,  Robert  Macauley  produced  his  private  ac- 
count for  a  box  of  medicine  against  the  defendant  £60 
($240),  and  tlids  account  was  by  order  of  the  Court  added 
to  the  amount  demanded  by  the  declaration.  The  defendant 
said  the  "  said  chest  of  medicines  was  not  really  worth  sixt}' 
shillings,"  but  admitted  getting  it — he  produced  his  account 
against  Macauley  for  *'  medicines  and  attendances  in  Cureing 
a  broken  Leg,  amounting  to  £50."  Macauley  declared  that 
"the  Charge  is  exorfbitant  for  the  Mjedicine  and  Attendance 
that  have  been  given." 

Connor  "  alledges  that  his  charge  is  not  extravagant  nor 
without  a  precedent  and  that  the  Cure  he  performed  was 
of  a  dangerous  Xature  and  that  he  is  Justly  entitled  to  the 
Amount  he  demands  for  the  said  Cure." 

He  called  a  witness,  Mr.  Joseph  Forsyth,  who  swore  that 
he  had  "  heard  it  publickly  reported  in  Montreal  that  Mr. 
Murray  had  paid  Dr.  Bleak  Fifty  pounds  for  Cureing  a 
Broken  Leg,  which  was  allowed  by  the  Court  in  that  Dis- 
trict "  whereupon  the  Court  did  "  not  consider  themselves 
Competent  to  Judge  of  the  Xature  of  the  defendants  charge 
without  Consulting  the  oppinion  of  professional  men  upon 
the  Subject  and  do  therefore  call  upon  Jas.  Latham  and 
Jas's  Gill,  Surgeons,  for  their  oppinion." 

Dr.  Latham  said  that  "  charges  Generally  depend  on  the 
Circumstances  of  the  patient  and  that  he  had  known  from 
Two  pounds  to  One  Hundred  Guineas  paid  for  cures  of  this 
kind  " ;  and  that  "  considering  all  the  circumstances  in  this 
Case  "he  would  think  himself  very  Honorably  paid  by 
Thirty  Guineas  "  and  would  think  himself  entitled  to  charge 
that  amount. 

Dr.  GOl  had  only  attended  Soldiers,  but  Professional  men 
in  the  Province  charged  from  Ten  to  Seventy  Pounds  accord- 
ing to  Circumstances,  he  would  charge  at  least  Ten  Pounds 

t 


for  each  Fracture  for  reducing  it  alone  and  for  Medicine 
extra. 

The  Court  took  the  case  under  consideration  and  on  the 
following  Thursday,  July  8th,  1790,  they  gave  judgment 
against  the  defendant  for  £13  "  6  "  6  currency  (=$53.30) 
and  costs.     It  is  impossible  to  say  how  this  sum  was  arrived 

at— perhaps  the  original  bill  for £43  "  18  "  0 

was  reduced  by  the  amount  claimed  as  reduc- 
tion by  defendant £1  "  11  "  6 

to £42  "6  "6 

and  the  defendant  was  allowed  on  the  balance  of 
his  claim  for  MJedical  Service  over  the  value  of 
the  Chest  of  Medicine,  "not  worth  60  shill."     £29  "  0  "  0 


leaving  net   balance £13  "  6  "  6 

but  this  is  a  mere  guess. 

There  are  several  matters  of  interest  in  this  case  which 
may  be  noted. 

The  personnel  of  the  Court — three  judges,  not  one,  and 
these  all  laymen,  not  lawyers.  Eichard  Cartwright  came 
from  Xew  York  State  a  United  Empire  Loyalist  and  be- 
came a  merchant  with  a  large  business  and  trade  connec- 
tion ;  he  was  afterwards  one  of  the  memhers  of  the  first  Legis- 
lative Council  of  Upper  Canada,  being  appointed  July  16th, 
1792,  and  was  one  of  the  two  Legislative  Councillors  whom 
Simcoe  charged  (most  unjustly)  with  Republican  sentiments. 
He  was  the  grandfather  of  Sir  Eichard  Cartwright,  James 
S.  Cartwright,  K.C.,  formerly  Master  in  Chambers,  both  now 
deceased,  and  of  John  E.  Cartwright,  K.C.,  our  efficient 
Deputy  Attorney-General. 

The  other  two  judges  were  well-known  residents  and 
magistrates. 

The  practice  was  regulated  by  the  Ordinance  passed  at 
Quebec  of  April  21st,  1785,  25  George  III.,  cap.  2,  as  modified 
by  the  Ordinance  of  May  7th,  1789,  29  George  III.,  cap.  3. 
Where,  as  in  this  case,  the  claim  was  for  more  than  £10  ster- 
ling, the  plaintiff  drew  up  a  declaration  setting  up  his  causes 
of  complaint  and.  presented  it  to  a  judge.  The  judge  made 
an  order  which  was  presented  to  the  Clerk  of  the  Court  who 
issued  a  Writ  of  Summons  conmi'anding  the  defendant  to 
appear  upon  a  day  named.     A  copy  of  the  Writ  and  of  the 


Summons  was  ser\->ed  by  the  Sheriff,  and  the  defendant  B.p- 
pearing,  the  matter  was  tried.  Either  party  might  appear 
in  person,  or  by  attorney,  or  by  written  and  formal  Power  of 
Attorney  have  some  other  layman  appear  and  act  for  him. 

By  the  Ordinance  of  1789,  sec.  11,  in  cases  in  the  new 
Districts  any  evidence  in  cases  where  the  title  to  the  free- 
hold was  not  in  question  was  allowable  which  satisfied  either 
"  the  ancient  or  present  Laws  of  this  Province,"  {i.e.,  the 
French  Canadian  Law)  or  "the  Laws  of  England." 

Either  party  might  call  for  a  jury:  but  unless  a  jury 
were  demanded,  the  case  was  tried  by  the  judges. 

In  allowing  the  set  off  or  counterclaim  to  be  set  up,  the 
Court  went  far  beyond  the  limits  at  that  time  observed  in 
English  Courts :  the  evidence  as  to  the  amount  allowed  a 
surgeon  in  the  Court  at  Montreal  would  not  now  be  allowed 
in  any  British  Court,  being  the  grossest  hearsay. 

And  in  conclusion  notwithstanding  the  increase  in  pro- 
fessional fees  and  the  high  price  of  living,  many  a  medical 
man  even  now  would  consider  £50  or  £200  a  pretty  good  fee 
for  setting  a  broken  leg — much  more  100  guineas. 

William  Benwick  Biddell. 
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A  MEDICAL  SLANDER  CASE  IN  UPPER  CANADA,  85  YEARS 

AGO 

By  the  Honoubable  Mr.  Justice  Riddell,  L.H.D.,  LL.D.,  etc. 

A  N  action  for  slander  by  one  medical  man  against  another  for  call- 
*^  ing  in  question  his  skill,  is  not  now  often  met  with  in  the  courts. 
There  is  a  strong  esprit  de  corps,  which  generally  prevents  such  state- 
ments being  made;  and  even  when  a  charge  of  incompetence  is  made, 
as  a  general  rule  common  sense  induces  the  maligned  practitioner  to 
"let  sleeping  dogs  lie"  and  treat  the  charge  with  contempt.  But  this 
esprit  de  corps  did  not  always  characterize  the  profession,  and  the  in- 
jured doctor  did  not  always  submit  to  unjust  accusations.  Accordingly, 
action  for  such  slanders  are  to  be  found  scattered  throughout  the  law 
reports. 

I  have  thought  that  medical  men  might  be  interested  in  the  first 
case  of  the  kind  in  Upper  Canada  of  which  we  have  a  full  account — the 
facts  I  take  from  the  manuscript  note  book  of  Mr.  Justice  ^lacaulay, 
still  kept  at  Osgoode  Hall — it  was  tried  Sept  3rd,  1827,  at  Newark, 
(Niagara). 

The  trial  judge  was  himself  a  son  of  the  surgery.  His  father  was 
James  Macaulay,  M.D.,  M.R.C.S'E  ,  a  Scotsman,  who  came  out  to 
Upper  Canada  with  the  first  Lieutenant-Governor,  Col.  John  Graves 
Simcoe,  he  was  surgepn  to  the  33rd  Regiment  and  afterwards  to  the 
Queen's  Rangers,  then  Deputy  Inspector-General  of  Hospitals.  He  lived 
first  at  Newark,  and  about  1795  removed  to  York  (Toronto),  where  he 
died  in  1822,  at  the  age  of  63  years.  James  Buchanan  ^lacaulay  was 
his  second  son  and  child.  He  became  a  prominent  member  of  the  Bar, 
and  when  in  1827  Mr.  Justice  Boulton  obtained  leave  of  absence  he 
was  appointed  judge  in  his  place  temporarily  When  Boulton  resigned 
^Ir.  Justice  Willis  was  appointed  in  his  stead,  displacing  Macaulay> 
who  had  to  wait  two  years  longer  for  a  permanent  appointment.  He 
was  in  1829  made  a  Justice  of  the  King's  Bench;  and,  in  1849,  when 
the  Court  of  Common  Pleas  was  organized  ,he  became  its  first  Chief  Jus- 
tice.   He  was  afterwards  knighted,  and  died  at  Toronto  1859. 

The  case  for  slander  was  tried  before  him  while  he  held  the  tem- 
porary commission,  only  a  few  days  before  his  supersession. 


The  plaintiff  in  the  action  was  James  Hunter.     From  the  date  of 
the  license  to  practise  produced  at  the  trial,  he  was,  no  doubt,  the  Dr. 
James  Hunter,  of  Whitby,  who  was  afterwards  mixed  up  with  the  Re- 
bellion of  1837.   He  was  born  in  England  in  1790,  and  came  to  Canada 
in  1823,  settling  in  the  Niagara  district.    He  does  not  seem  to  have 
studied  medicine  in  England?  but  on  this  side  of  the  Atlantic  he  attended 
Fairfield  Medical  College.    This  college  was  organized  in  1809  at  Fair- 
field, a  small  village  not  far  from  Little  Falls,  New  York  State.   At  this 
college  was  given  later  on,  in  1839,  the  first  course  of  lecture  of  the 
celebrated  Frank  Hamilton.     Most  of  its  staff   (including  Hamilton) 
joined  Geneva  Medical  College  in  1840,  and  this  college  became  the 
medical  faculty  of  Syracuse  University  in  1872.   At  the  period  of  Hun- 
ter's attendance,  Fairfield  Medical  College  had  a  very  respectable  stand- 
ing as  medical  schools  then  went  on  this  continent.  He  passed  his  exam- 
ination before  the  Medical  Board  of  Upper  Canada  and  received  his  li- 
cense to  practice  April  5th,  1826.  The  Board  was  composed  of  five  gen- 
tlemen appointed  by  the  Lieutenant-Governor,  under  the  provisions  of 
the  Act  of  1818  (59  George  IIL,  c.  13)  to  examine  all  applicants  for 
licenses  to  practise  "physic  surgery  and,  midwifery,  or  either  of  them." 
They  were  Christopher  Widmer,  F.R.C.S.,  "the  father  of  surgery  in 
Upper  Canada,"  who  survived  till  1858;  Robert  Kerr;  an  old  army  sur- 
geon, who  married  Elizabeth,  daughter  of  Sir  William  Johnson  and 
"Molly"  Brant,  sister  of  Joseph  Brant;*   Grant  Powell  (a  son  of  Chief 
Justice  Powell),  who  studied  at  Guy's  Hospital  and  passed  the  Apothe- 
caries' Hall — after  practising  in  New  York  State  and  in  Montreal  he 
became  surgeon-general  of  the  militia  in  Upper  Canada ;  Robert  Charles 
Home,  M.R.C.S.,   who  afterwards  became   King's   Printer,  and  finally 
chief  teller  of  the    Bank    of    Upper    Canada ;    and    the    well-known 
William  Warren  Baldwin,  M.D.  (Edin.)  ;  he  practised  a  short  time  in 
Ireland,  and  then  came  with  his  father  to  Upper  Canada.    He  shortly 
afterwards  (in  1802)  opened  a  school  in  York  (Toronto),  and  in  1803 
was  called  to  the  Bar.     He  practised  law  with  much  success  for  sev- 
eral years. 

At  the  trial  Dr.  Baldwin  testified  that  Hunter  has  passed  a  credit- 
able examination  before  the  Board,  particularly  in  anatomy  and  mid- 
wifery. 

*His  son,  William  Johnson  Kerr,  married  his  mother's  cousin-german,  Eliza- 
beth, daughter  of  Joseph  Brant.  He  was  an  Indian  chief  and  leader  and  became 
a  member  of  the  House  of  Assembly  and  a  prominent  man. 


The  defendant  was  Dr.  Cyrus  Sumner,  an  American,  who  came 
to  Canada  in  1800.  He  passed  the  Board  in  1804 — the  Board  then  being 
that  constituted  under  the  Act  of  1795,  (35  George  III.,  c.  1.)  He  then 
settled  at  Twenty-Mile  Creek  (Jordan),  called  "Twenty"  in  the  evi- 
dence, and  made  a  considerable  name  for  himself  as  a  successful  prac- 
titioner. 

Dr.  Sumner  was  proved  to  have  said  that  Dr.  Hunter  had 
been  stuffing  Isaac  Griffin,  at  the  Twenty,  with  mercury  till  his  mouth 
was  all  sore  and  his  teeth  all  loose.  But  as  Isaac  Griffin  testified  that 
the  plaintiff  had  left  physic  for  him,  yellow,  with  white  powders,  which 
was  to  be  mixed  with  dry  sugar  and  molasses,  and  that  when  he  took 
it  as  directed  for  a  fever  he  had,  his  mouth  got  sore  and  raw,  his  teeth 
loose  and  his  breath  bad,  the  plaintiff  did  not  get  much  comfort  or 
damages  out  of  that  charge. 

Dr.  Lafferty  gave  evidence  for  the  defendant,  saying  that  he  him- 
self used  small  doses  of  mercury  for  fever,  but  never  to  the  extent 
spoken  of  by  Griffin.  This  gentleman  seems  to  have  been  an  army 
surgeon  also,  and  practised  at  Drummondville.  He  became  a  member 
of  Parliament,  had  a  large  and  lucrative  practice,  but  was  no  lover  of 
novelties.  It  is  said  that  after  seeing  one  of  the  new  school  use  a 
stethoscope,  he  said  that  the  sight  of  the  doctor  using  a  telescope  was 
enough  for  him. 

Dr.  Tiffany  thought  that  the  salivation  of  Griffin,  if  done  inten- 
tionally, could  not  be  justified.  Some  gave  mercury  in  fevers,  but  he 
himself  seldom  gave  more  than  one  dose.  This  witness  may  have  been 
Dr.  Oliver  Tiffany,*  who  had  been  educated  at  the  Philadelphia  Medical 
College,  or  his  nephew.  Dr.  Oliver  F.  Tiffany,  educated  at  Fairfield,  who 
in  January,  1822,  passed  the  Board.  After  practising  for  a  time  at 
Ancaster  with  his  uncle,  he  went  to  Chicago  and  there  spent  the  rest 
of  his  life. 

But  Dr.  Sumner  was  charged  with  other  statements  concerning 
Dr.  Hunter.    He  said  that  Dr.  Hunter  had  destroyed  Mary  Gilmour; 

*The  uncle  was  a  wcll-kDown  Eadical  and  a  valued  friend  of  William  Lyon 
Mackenzie.  He  had  got  into  trouble  some  years  before  for  alleged  sedition.  I 
find  the  following  in  the  Term  Books  at  Osgoode  Hall:  Easter  term,  37,  Gteorge 
.III.,  April  29,  1797.  An  information  was  read  against  O.  Tiffany  and  one  against 
Tiffany,  Sr.  In  the  case  of  the  former,  in  the  following  term,  July  19th,  1797, 
he  was  sentenced  "to  be  fined  £20  to  the  King  and  to  be  confined  for  one  calen- 
dar mouth  in  His  Majesty's  gaol  [sic]  at  Newark,  and  to  remain  in  confinement 
till  the  fine  is  paid,  and  afterwards  to  find  securities  for  his  good  behavior  for 
three  years  himself  in  £100,  and  two  sureties  in  £50  each." 


that  he  understood  he  had  taken  five  quarts  of  blood  from  her,  and 

caused  her  death.     To  another  witness  he  had  said  it  was  a  d d 

pity  they  hadn't  employed  Granny  Huff  and  two  or  three  men  and 
they  might  have  killed  her  sooner  than  they  did,  bleeding  her  live  or 
six  times.  Hunter  had  murdered  the  girl. 

One,  perhaps,  would  not  be  inclined  to  find  much  fault  with  Dr. 
Sumner's  characterization  of  the  treatment  if  he  had  his  facts  right — 
and  certainly  there  is  no  evidence  that  his  facts  were  not  right.  But 
those  were  the  days  of  heroic  measures — and  one  can  only  pity  poor 
Mary  Gilmour,  bled  white  in  the  name  of  science. 

The  main  complaint  is  that  the  defendant  said  of  the  plaintiff 
that  he  was  totally  ignorant  of  the  medical  profession.  He  was  proved 
to  have  said  that  Hunter  was  nothing  but  a  butcher  in  Niagara;  that 
he  was  a  poor  ignorant  creature  and  knew  nothing  about  doctoring; 
that  the  bleeding  of  Mary  Gilmour  was  the  cursedest  piece  of  work  he 
ever  saw;  that  the  plaintiff  was  not  a  medical  man  at  all;  that  he  had 
given  Peggy  Berry  some  drops  which  put  her  to  sleep  and  she  died 
immediately,  "a  devil  of  a  case,"  and  some  other  like  choice  expres- 
sions. 

Very  little  defence  was  offered  and  the  jury  found  a  verdict  for 
the  plaintiff  for  £5.  or  $20 — not  an  extravagant  suub  one  would  say, 
under  all  the  circumstances.     The  verdict  was  not  appealed  from. 


A  Medical  Slander  Case 
in  1831 


Q  i^  B 


By 

The  Hon.  Mr.  Justice  Riddell,  LL.D.,  Etc. 


Reprinted  from  The  Canada  Lancet,  May,  1915. 


A  MEDICAL  SLANDER  CASE  IN  1831. 
By  the  Honourable  Mr.  Justice  Riddell,  LL.D.,  Etc. 

IN  The  Canada  Lancet  of  January,  1913,  appears  an  account  of  a  med- 
ical slander  case  in  Upper  Canada  in  1827.  It  was  tried  before  Mr. 
Justice  James  Buchanan  Macaulay,  who  was  himself  the  son  of  a  med- 
ical man. 

Four  years  afterwards  in  the  same  Court  House  at  Niagara,  before 
a  different  judge,  another  medical  slander  case  came  on  for  trial,  which 
is  of  some  interest, — perhaps  more  to  the  legal  than  to  the  medical  pro- 
fession. 

Dr.  Raymond  received  from  the  Governor  a  licence  to  practise, 
November  13th,  1825.  As  no  record  appears  of  his  passing  the  exam- 
ination of  the  Medical  Board,  it  is  probable  that  he  was  otherwise  quali- 
fied, either  by  holding  a  diploma  from  a  British  institution  or  other- 
wise under  the  Act  of  1827,  8  George  IV.,  c.  3. 

Dr.  Truman  Raymond  was  the  sixth  in  lineal  descent  from  William 
Raymond,  who  came  to  Little  Harbour,  New  Hampshire,  in  1630,  as 
"steward,"  i.e.,  agent  for  "The  Company  of  Laconia,"  a  colonizing  and 
trading  company  formed  by  Sir  Fernando  Gorges  and  Capt.  John 
Mason,  of  London,  grantees  of  all  the  land  between  the  Merrimae  and 
Sagadahoc  Rivers. 

Truman  Raymond  was  born  in  1783  in  the  United  States  and  emi- 
grated to  Canada :  he  first  settled  at  Fort  Wellington  where  he  married 
Elizabeth  Dulmage,  dai^ghter  of  Major  John  Dulmage,  U.E.L.,  and 
Sophia  Heck  (a  relative  of  Barbara  Heck).  During  the  war  of  1812 
he  was  surgeon  of  the  forces  at  Gananoque;  shortly  afterwards  he  re- 
moved to  Niagara,  and  later,  in  1840,  to  St.  Catharines.  He  died  at 
Welland  (Merrittsville),  in  1861,  and  his  remains  lie  in  the  Fonthill 
Cemetery,  about  four  miles  northwest  of  that  town. 

At  the  time  of  this  action  he  was  living  at  Niagara  and  had  a  large 
practice  throughout  the  district,  including  the  neighbouring  towns. 

His  son,  Lorenzo  Dulmage  Raymond,  was  for  many  years  County 
Crown  Attorney  at  Welland,  and  two  of  the  sons  of  this  Crown  officer 
are  prominent  members  of  the  Bar  of  Ontario,  W.  B.  Raymond,  of 
Toronto,  and  Lt.-Col.  L.  C.  Raymond,  of  Welland. 

He  was  in  June,  1831,  called  on  to  attend  one  John  Cain,  at  Arm- 
strong, near  Niagara.  He  found  him  suffering  from  an  abscess  in  the 
knee,  which  the  doctor  treated  properly.     But  the  patient  had  a  much 


more  serious  trouble,  which  was  diagnosed  as  pleurisy,  and  there  is  no 
reason  to  doubt  the  accuracy  of  the  diagnosis.  The  doctor  "bled  copi- 
ously," which  was  "usual  in  most  cases."  John  "Wesley  had  recom- 
mended a  glass  of  tar-water  taken  warm  every  hour,  which  was  at  least 
harmless,  while  the  "Yarb  doctor,"  Samuel  Thomson,  prescribed  tea 
of  mayweed  or  summer  savory,  or  a  sweetened  infusion  of  horehound 
leaves,  equally  innocuous.  But  with  the  regular  profession  then  and 
for  long  after,  the  great  panacea  was  bleeding. 

The  patient  grew  worse  and  his  brother,  in  whose  care  he  was,  be- 
came dissatisfied  with  the  medical  man.     He  had  no  hesitation  in  saying 

openly  that  "the  d d  old  scoundrel  might  just  as  well  take  a  pistol 

and  blow  his  brains  out  as  murder  him  by  inches" — "if  he  dies,  I  shall 
always  think  he  murdered  him."  The  doctor  himself  was  full  of  hope, 
and  did  not  think  there  was  any  necessity  to  send  for  another  medical 
man,  and  for  a  time  refused  to  do  so.  But  the  friends  were  insistent  and 
at  length  Dr.  Lafferty  was  sent  for. 

Dr.  Lafferty  was  one  of  the  best-known  men  at  the  time  in  the 
district;  born  in  New  Jersey,  the  son  of  the  Attorney-General  of  that 
Province,  he  became  an  array  surgeon.  Taking  to  wife  in  1800,  a 
half-breed  Indian  woman,  he  settled  down  to  practise  his  profession  at 
Drummondville.  Without  much  medical  learning,  he  was  of  great  na- 
tural ability  and  sound  common  sense.  He  became  a  member  of  the 
Legislature  in  1828  for  Lincoln  and  was  defeated  in  1834  by  only  one 
vote.  He  died  in  1842,  aged  65.  "A  fine  old  gentleman  of  the  old 
Canadian  school,"  and  skilled  in  the  old  way,  he  had  no  use  for  new- 
fangled methods  or  instruments,  and  could  never  be  brought  to  see  the 
advantage  of  the  stethoscope  (which  he  called  the  "telescope"). 

Dr.  Lafferty  could  not  at  that  stage  say  whether  Dr.  Raymond's 
treatment  had  been  proper,  but  he  administered  purgatives  to  the 
patient  then  in  extremis.  This  treatment  gave  some  relief,  but  there  was 
no  hope,  and  the  unfortunate  man  died. 

The  brother  was  very  violent ;  he  told  Dr.  Raymond  that  he  was  not 
fit  to  practise,  he  was  an  impostor,  an  old  woman,  he  knew  nothing  and 
should  not  impose  himself,  being  so  ignorant,  upon  the  public.  This 
kind  of  talk  the  angry  brother  repeated  to  several  and  at  length  Dr. 
Raymond  brought  an  action  against  him  for  slander. 

The  case  came  on  for  trial  at  Niagara,  September  17th,  1831,  before 
Chief  Justice  John  Beverley  Robinson  (not  yet  a  baronet  or  even  a  C.B.) 
The  facts  above  detailed  were  clearly  proven  and  it  looked  as  though 
nothing  could  save  the  defendant.  But  in  those  days  the  law  and  prac- 
tice were  full  of  traps  for  the  unwary,  and  often  a  litigant  with  an 
honest  and  unanswerable  case  failed  by  reason  of  some  slip  of  his  at- 


torney.  We  have  changed  all  that  and  now  it  is  impossible  for  anyone 
to  lose  an  honest  case  through  the  mistake  of  his  lawyer  in  reducing  his 
claim  to  writing. 

In  those  days  what  is  now  called  the  "Statement  of  Claim"  was 
called  the  "Declaration."  It  contained  a  statement  of  what  the  plaintiff 
claimed,  and  had  to  be  headed  or  entitled  in  some  "Term  of  Court."  This 
was  intended  to  indicate  the  time  when,  or  at  least  before  which,  the 
wrongs  complained  of  were  committed.  The  declaration  was  always  to 
be  entitled  after  the  time  when  the  cause  of  action  was  stated  to  have 
accrued.  Moreover,  if  the  heading  were  "General,"  i.e.,  "Trinity 
Term,"  "Michaelmas  Term,"  etc.,  this  was  read  as  the  first  day  of 
term,  and  the  cause  of  action  was  therefore  alleged  as  accruing  on  or 
before  the  first  day  of  the  term.  If  it  was  intended  to  allege  the  cause 
of  action  as  accruing  during  the  term,  the  declaration  had  to  be  entitled 
of  a  subsequent  day  in  that  terra,  and  not  of  the  term  generally.  All 
this  learning  may  be  read  in  the  classic  pages  of  Tidd  (Uriah  Heep's 
favorite  author)  8th  edition,  Vol,  I.,  p.  428,  and  is  now  as  dead  as  Julius 
Caesar. 

The  declaration  in  Dr.  Raymond's  case  was  entitled  "Trinity 
Term,  I.  William  IV."  Trinity  Term  began  that  year  (1831)  on  June 
20th,  accordingly  the  wrongs  were  by  the  "General"  heading  alleged 
to  have  been  committed  on  or  before  June  20th.  But  the  evidence  dis- 
closed that  the  words  were  uttered  later,  none  of  them  before  June 
26th,  and  the  plaintiff  was  "non-suited."  He  could  pay  the  costs, 
amend  his  pleading  and  bring  his  action  down  for  trial  again,  but  it 
does  not  appear  that  he  did  so.  He  might  also  sue  his  lawyer  for 
negligence  and  would  almost  certainly  have  succeeded. 

A  defect  that  was  fatal  in  those  days,  a  judge  at  the  present  would 
sw^eep  aside  with  a  contemptuous  smile.  Law  has  made  in  the  eighty 
years  almost  as  great  strides  as  medicine.  And  it  is  pleasant  to  know 
that  all  the  great  advances  made  in  either  science  have  been  made  by 
those  active  in  their  profession. 
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THE  BOTANIC  FAMILY  PHYSICIAN. 

By  William  Renwick  Riddell,  LL.D.,  F.  B.  S. 
(Edin.),  Etc., 

Toronto,  Ontario, 

Justice,   Appellate   Division   of  the   High   Court   of   Ontario. 

In  1832  there  was  published  at  Hamilton,  Upper 
Canada,  a  little  volume  which  had  considerable 
vogue  in  its  day ;  but  it  is  now  rarely  met  with,  and 
has  passed  into  the  limbo  of  forgetfulness. 

At  that  time,  with  a  few  exceptions,  no  one  could 
practise  medicine — ''physic"  it  was  called — or  sur- 
gery in  Upper  Canada  without  a  license  from  the 
Governor,  after  an  examination  before  a  medical 
board  appointed  for  that  purpose.  And  this  was  not 
merely  a  prohibition  on  paper.  Canadians  have  al- 
ways had  an  awkward  way  of  insisting  upon 
obedience  to  their  statutes;  and  in  those  days  they 
were  wont  to  hang  horse  thieves  and  burglars,  and 
banish,  flog,  and  pillory  ordinary  thieves  and  those 
guilty  of  less  heinous  crimes.  So  violators  of  the 
Medical  Act  did  not  escape.  I  have  before  me  the 
proceedings  in  court  in  April,  1831,  at  York  (now 
Toronto) ,  when,  before  Chief  Justice  Robinson  and 
a  jury,  Jackson  Harrington  was  found  guilty  of  a 
misdemeanor  for  "practising  physic  without  a 
license." 

There  was  nothing,  however,  to  prevent  anyone 
practising  on  himself  and  his  own  family,  or  ad- 
vising neighbors  about  their  health,  so  long  as  he 
did  not  practise  for  reward.  Accordingly,  the  little 
book  I  have  mentioned  made  its  way  into  many  a 
home  and  was  the  vade  mecum  of  many  a  man  who 
was  charitably  interested  in  the  health  of  the  com- 
munity. The  New  Guide  to  Health  or  Botanic 
Family  Physician,  Containing  a  Complete  System 
of  Practice  upon  a  Plan  Entirely  New,  &c.,  &c.,  by 

Copyright,   1913,  by  A.  R.   Elliott  Publishing  Company. 
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Samuel  Thomson.  Hamilton,  Printed  bv  Smith  & 
Hackstaff,  MDCCCXXXII,"  is  the  title.'  My  copy 
was  once  the  property  of  the  Rev.  Henry  Wilkin- 
son, a  well  known  Methodist  minister  and  once 
president  of  the  conference. 

Samuel  Thomson  is  claimed  as  a  son  by  both 
Massachusetts  and  New  Hampshire.  He  was  born 
in  176c/,  in  territory  now  within  the  latter  State; 
but  at  that  time  and  till  six  years  later  the  Province; 
were  under  the  same  governor.  The  country  was, 
as  he  tells  us,  "almost  an  howling  wilderness,"  so 
that  his  "advantages  for  an  education  were  very 
small."  His  mind.  then,  was  "unshackled  by  the 
visionary  theories  and  opinions  of  others,"  and 
"was  entirely  free  to  follow  his  inclinations  by  en- 
quiring into  the  meaning  of  the  great  variety  of 
objects  around"  him.  He  found  man  to  be  com- 
posed of  the  four  elements — earth,  water,  air,  and 
fire.  The  earth  and  water  were  the  solids,  the  air 
and  fire  were  the  fluids ;  the  two  first  the  component 
parts,  the  last  two  kept  him  in  motion ;  and  fire 
producing  heat,  Thomson  came  to  the  conclusion 
that  heat  is  life  and  cold,  death. 

The  theory  upon  which  he  based  his  practice  of 
medicine  is  that  the  inside  of  the  body  should  have 
ample  heat,  more  heat  than  the  outside.  If  the  in- 
side be  allowed  to  become  cold,  "canker"  is  formed, 
which  is  the  occasion  and  cause  of  disease.  He  no- 
where defines  "canker."  but  from  many  hints 
throughout  the  volume,  he  seems  to  have  regarded 
it  as  a  coating  deleterious  in  its  effects,  which 
forms  on  the  inside  of  the  stomach  and  intestines 
when  the  inside  is  allowed  to  get  colder  than  the 
outside,  the  "fountain  lower  than  the  stream." 

"Heat  is  life  and  its  extinction  death,  a  diminu- 
tion of  the  vital  flame  in  every  instance  constitutes 
disease,  and  is  an  approximation  to  death.  All, 
then,  that  medicine  can  do  in  the  expulsion  of  dis- 
order is  to  kindle  up  the  decaying  spark  and  restore 
its  energy."  Accordingly,  if  a  medicine  is  good  in 
any  case,  it  must  be  absolutely  so  in  all ;  if  its  ad- 
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ministration  can  produce  the  required  effect  in  one 
case,  it  must  in  all,  and  "it  is  evidently  immaterial 
what  is  the  name  or  color  of  the  disease,  whether 
bilious,  yellow,  scarlet,  or  spotted,  whether  it  is 
simple  or  complicated,  or  whether  nature  has  one 
enemy  or  more."  Extensive  study  and  great  erudi- 
tion are  not  necessary  to  form  the  eminent  phy- 
sician. Knovv'ledge  of  the  origin  of  a  malady  and 
its  antidote  make  the  genuine  physician ;  all  without 
it  is  real  quackery.  In  the  "Preface  written  by  a 
Friend,"  Thomson  is  made  to  repudiate  the  denomi- 
nation "quack,"  but  to  accept  that  of  "empiric," 
one  who  is  governed  in  his  practice  by  his  own  ex- 
perimental knowledge.  Thomson  says  he  studied 
nature,  made  experiments  for  thirty  years,  and 
now  can  confidently  recommend  his  system  as  salu- 
tary and  efficacious. 

He  entirely  disapproved  of  "bleeding  and  blister- 
ing and  administering  mercury,  arsenic,  nitre,  anti- 
mony, opium.  &c."  But  he  also  warns  all  against 
vegetable  poisons  which  grow  common  in  this 
country,  garden  hemlock,  nightshade,  apple  peru, 
poppy,  henbane,  poke  root,  garget  root,  wild 
parsnip,  indigo  weed,  ivy,  dogwood,  tobacco,  and 
laurel. 

Six,  and  only  six,  medicines  he  has  in  his  system 
of  practice — "the  first  three  are  used  to  remove  dis- 
ease, and  the  others  as  restoratives." 

"No.  I.  To  cleanse  the  stomach,  overpower  the 
cold  and  promote  a  free  perspiration — emetic 
herb,"  i.  e.  Lobelia  inflaia  of  Linnaeus.  This  taken 
by  the  mouth  is  to  "puke  the  patient,"  and  may  be 
prepared  for  use  in  three  different  ways :  The 
powdered  leaves  and  pods,  a  tincture  made  of 
the  green  herb,  and  the  seeds  powdered.  Thom- 
son does  not  say  very  much  in  the  book  about 
the  use  of  lobelia  as  an  enema.  I  have  more  than 
once  heard  my  old  preceptor,  Dr.  Richard  Hare 
Clarke,  of  Cobourg,  Ontario,  one  of  the  most  suc- 
•cessful  of  eclectics,  describe  the  marvelous  effects 
of  an  enema  of  hot  lobelia  seeds ;  but  even  he  gave 
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up  its  use  as  early  as  the  sixties.  Thomson  says  No. 
I  "not  only  acts  as  an  emetic  and  throws  off  the 
stomach  everything  that  nature  does  not  require 
for  support  of  the  system,  but  extends  its  effects  to 
all  parts  of  the  body.  It  is  searching,  enlivening, 
quickening,  and  has  great  power  in  removing  all 
obstructions."  But  it  is  not  a  complete  cure  in  it- 
self, "it  soon  exhausts  itself,  and  if  not  followed  by 
some  other  medicine  to  hold  the  vital  heat  till 
nature  is  able  to  support  itself  by  digesting  the 
food,  it  will  not  be  sufficient  to  remove  a  disease 
that  has  become  seated."  What  he  means  by 
"seated"  or  "settled"  he  explains  in  another  place. 
Premising  by  saying  that  fever  is  not  a  disease,  but 
the  effect  of  disease,  the  struggle  of  nature  to  throw 
off  disease,  he  goes  on :  "Support  the  fever  and  it 
will  turn  inside,  the  cold  which  is  the  cause  of  dis- 
ease will  be  driven  out|,  and  health  will  be  restored. 
In  all  cases  called  fever  the  cause  is  the  same  in  a 
greater  or  less  degree,  and  may  be  relieved  by  one 
general  remedy.  The  cold  causes  canker,  and  be- 
fore the  canker  is  seated  the  strife  will  take  place 
between  cold  and  heat,  and  while  the  hot  flashes 
and  cold  chills  remain,  it  is  evidence  that  the  canker 
is  not  settled,  but  as  the  contest  ceases  and  the  heat 
is  steady  on  the  outside,  then  canker  assumes  the 
power  on  the  inside ;  this  is  called  a  settled  fever." 
After  many  experiments,  he  discovered  "the  best 
and  only  medicine"  so  to  hold  the  vital  heat:  and 
this  he  calls  "No.  2.  To  retain  the  internal  vital  heat 
of  the  system  and  cause  a  free  perspiration."  This 
is  made  of  cayenne.  He  had  tried  ginger,  mustard, 
horseradish,  peppermint,  butternut  bark,  and  many 
other  hot  things,  but  settled  down  finally  on  cayenne, 
powdered  and  administered,  half  to  a  teaspoonful 
in  hot  water.  He  adds  "a  teaspoonful  of  Cayenne 
may  be  taken  in  a  tumbler  of  Cider  and  is  much 
better  than  ardent  spirits."  (Of  course,  de  gustibus 
non  est  disputandum.)  If  cayenne  cannot  be  ob- 
tained, red  peppers,  ginger,  or  even  black  pepper, 
may  be  employed  as  a  substitute. 


Riddell:   Botanic  Family   Physician. 

The  next  is  "No.  3.  To  scour  the  Stomach  and 
Bowels,  and  remove  the  Canker,"  i.  e.,  "for  remov- 
ing the  thrush  from  the  throat,  stomach,  and  bowels 
caused  by  cold ;  and  there  will  be  more  or  less  of  it 
in  all  cases  or  diseases,  for  when  cold  gets  the 
power  over  the  inward  heat,  the  stomach  and 
bowels  become  coated  with  canker  which  prevents 
the  numerous  little  vessels  calculated  to  nourish  the 
system  from  performing  their  duty."  He  has 
adopted  a  rule  by  which  to  determine  what  is  good 
for  canker  "to  chew  some  of  the  article,  and  if  it 
causes  the  saliva  to  flow  freely  and  leaves  the  mouth 
clean  and  moist,  it  is  good ;  but,  on  the  other  hand, 
if  it  dries  up  the  juices  and  leaves  the  mouth  rough 
and  dry,  it  is  bad  and  should  be  avoided."  The 
root  of  the  bayberry  or  candleberry,  the  root  of  the 
white  pond  lily,  the  inner  bark  of  the  hemlock,  the 
root  of  the  marsh  rosemary,  the  leaves  of  the 
"witchhazel,"  of  the  red  raspberry,  both  root  and 
top  of  the  squaw  weed,  are  all  recommended,  but 
the  preference  given  to  the  first ;  the  last,  it  may  be 
mentioned,  "makes  a  very  good  bitter,  tinctured 
with  hot  water  and  spirit,  and  is  good  for  dizziness 
and  cold  hands  and  feet."  This  "bitter,"  if  the 
squaw  weed  is  left  out,  is,  it  is  understood,  good  for 
dizziness  in  another  sense  of  the  word  "good." 
This  fact  Thomson  does  not  mention. 

"No.  4.  Bitters  to  correct  the  Bile  and  restore 
Digestion."  Thomson  warns  us  against  supposing 
that  the  bile  or  gall  is  an  enemy  in  case  of  sickness. 
There  is  no  such  thing  as  too  much  gall.  "The 
difficulty  is  caused  by  the  stomach  being  cold  and 
foul,  so  that  the  food  is  not  properly  digested,  and 
the  bile,  not  being  appropriated  to  its  natural  use, 
is  diffused  through  the  pores  of  the  skin,  which 
becomes  of  a  yellow  color  ,  .  .  the  only  way  to 
effect  a  cure  is  to  promote  perspiration,  cleanse  the 
stomach,  and  restore  the  digestive  powers ;  which 
will  cause  the  bile  to  be  used  for  the  purpose  nature 
intended."  He  recommends  bitter  herb  or  balmony, 
poplar  bark   (either  of  the  white  or  the  stinking 
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poplar '5,  barberry  bark,  butter  root  or  wandering 
milkweed,  and  the  root  of  the  golden  seal — poplar 
bark  rather  preferred.  We  are  told  that  "this  is  a 
ver}'^  important  part  of  the  system  of  practice,  for 
unless  the  food  is  digested  it  is  impossible  to  keep 
up  that  heat  upon  which  life  depends." 

Then  comes  "No.  5.  Syrup  for  the  Dysentery, 
to  strengthen  the  Stomach  and  Bowels,  and  restore 
weak  patients."  The  articles  used  in  the  prepara- 
tion are,  the  bark  of  bayberry,  peachmeats  or  meats 
of  cherry  stones,  sugar,  and  brandy.  Peachmeats 
are  preferred,  but  still  the  meats  of  wild  cherry- 
stones are  almost  as  good — and  a  "tea  made  of  the 
cherries  pounded  with  the  stones  and  steeped  in  hot 
water,  sweetened  with  loaf  sugar,  to  which  add  a 
little  brandy,  is  good  to  restore  the  digestive  powers 
and  create  an  appetite." 

The  most  celebrated  of  Thomson's  preparations, 
and  one  which  is  not  yet  quite  forgotten,  was  his 
"No.  6.  Rheumatic  Drops  to  remove  pain,  prevent 
mortification,  and  promote  a  natural  heat."  The 
most  approved  method  of  making  this  was  "to  take 
one  gallon  of  good  4th  proof  brandy,  or  any  kind 
of  light  wines,  one  pound  of  gum  myrrh  pounded 
fine,  one  ounce  of  cayenne;  put  them  in  a  stone  jug 
and  boil  for  a  few  minutes  in  a  kettle  of  water, 
leaving  the  jug  unstopped."  "For  external  applica- 
tion, spirits  of  turpentine  is  added,  and  sometimes 
gum  camphor." 

The  stock  of  medicine  which  will  be  "sufficient 
for  a  family  one  year,  and  with  such  articles  as 
they  can  easily  procure  themselves  when  wanted, 
will  enable  them  to  cure  any  disease  which  a  family 
of  common  size  may  be  affected  with  during  that 
time,"  is  thus  tabulated : 

1  ounce  of  the  emetic  herb  (lobelia). 

2  ounces  of  cayenne. 

54   pound  of  bayberry  root  bark  in  powder. 

I  pound  of  poplar  bark. 

I  pound  of  ginger. 

I  pint  of  the  rheumatic  drops  (No.  6). 

Thomson  strongly  approved  of  steaming,  indeed, 
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even  his  "system  would  in  many  cases  without  it  be 
insufficient  to  effect  a  cure."  His  method  was  to 
take  two  or  three  stones  and  put  them  in  the  fire 
till  red  hot,  then  put  them  into  a  pan  or  kettle  of 
hot  water;  the  patient,  undressed,  with  a  blanket 
around  him.  is  placed  over  the  steam,  preferably  on 
an  "open  worked  chair."  The  stones  are  renewed 
when  cool. 

The  medicines  are  not  to  be  given  indiscriminate- 
ly. "A  regular  course  of  medicine"  is  as  follows: 
"First  give  Nos.  2  and  3,  or  composition,  adding 
a  teaspoonful  of  No.  6,  then  steam,  and  when  in 
bed  repeat  it;  adding  No.  i,  which  will  clean  the 
stomach  .  .  .  when  this  has  done  operating,  give 
an  injection  made  with  the  same  articles  ...  in 
violent  cases  where  immediate  relief  is  needed  Nos. 
I,  2,  3,  and  6  may  be  given  together."  No.  4  and 
No.  5  are  for  special  cases. 

Although  these  six  medicines  are  all  that  are 
needed,  Thomson  gives  the  qualities  of  a  large 
number  of  native  plants — ^valerian,  a  nerve  powder, 
spearmint  to  stop  vomiting,  peppermint  and  penny- 
royal to  promote  perspiration,  summersavory  for 
toothache,  hoarhound  and  elecampane  for  coughs, 
mayweed  for  a  cold,  tanzy  and  featherfew  for 
hysterics,  chamomile  for  bowel  complaints,  bitter- 
sweet, mullein,  and  burdock  for  plasters,  skunk 
cabbage  for  asthma,  wakerobin  for  colic,  slippery 
elm  bark  for  sore  throat,  ginseng  for  nervous 
affection,  chivers,  snakeroot,  mustard,  &c.,  &c.,  &c. 
Many  of  these  are  still  popular  remedies. 

Not  all  his  science  is  to  be  found  in  this  hand- 
book; he  had  a  system  of  midwifery  and  surgery. 
But  all  who  wished  to  understand  these  "must  pur- 
chase the  right"  which  sometimes,  at  least,  cost 
"twenty  silver  dollars,"  and  "all  who  purchase  the 
right  may  receive  the  necessary  verbal  instruction 
to  enable  them  to  do  all  that  is  required  in  the  prac- 
tice of  midwifery,  as  well  as  to  be  able  to  become 
their  own  physician  and  surgeon  at  a  trifling  ex- 
pense."    That  some  in  Upper  Canada  purchased 
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the  right  is  certain,  that  some  of  these  passed  the 
medical  board  is  equally  certain,  that  the  results 
in  many  cases  of  the  Thomsonian  system  were  as 
good  as  those  of  the  regular  profession  is  also  cer- 
tain. Nor  is  this  to  be  wondered  at.  There  is 
extant  the  report  of  a  case  in  which  one  physician 
in  Upper  Canada  sued  another  for  libel.  At  the 
trial,  in  1827,  it  was  proved  that  the  plaintiff  had 
bled  a  young  girl  several  times  within  a  few  days, 
taking  five  quarts  of  blood  from  her;  and  had 
physicked  a  young  man,  who  had  a  "touch  of 
fever,"  with  calomel  till  "his  mouth  got  raw  and 
sore,  his  teeth  loose,  and  his  breath  bad." 

The  Botanic  Thomsonian  School  or  Physiomedi- 
cal  School,  though  at  first  antagonistic  to,  gradu- 
ally merged  into,  the  Eclectic  School.  The  opposi- 
tion of  these  to  the  practice  of  bleeding  had  much 
to  do  with  its  comparatively  early  disappearance. 

They  were  not  invariably  successful  in  their 
practice;  indeed,  Thomson  himself  had  the  misfor- 
tune to  run  up  against  the  criminal  law  in  Massa- 
chusetts. In  January,  1809,  he  was  called  to  at- 
tend Ezra  Lovett,  Jr.,  at  Beverley,  Mass.  He  had 
come  to  that  town  the  preceding  month ;  and  it  is 
said  had  much  vaunted  the  virtues  of  his  medicines, 
which  he  called  by  such  extraordinary  names  as 
"coffee,"  "well-my-gristle"  and  "ramcats."  I.ovett 
had  a  cold;  Thomson  ordered  a  large  fire  lit  in  his 
room,  wrapped  the  patient  up  and  gave  him  a  pow- 
der in  water,  of  course,  lobelia,  No.  i ;  this  "puked 
him."  Three  minutes  afterward  he  gave  him  an- 
other dose,  which  operated  two  minutes  later;  he 
repeated  the  dose  with  the  same  effect,  all  three 
doses  within  half  an  hour,  the  patient  meanwhile 
drinking  copiously  of  the  "coffee,"  which  was 
proved  to  be  an  infusion  of  marsh  rosemary  mixed 
with  bayberry  bark,  i.  e  ,  No.  3.  The  next  day  and 
next  he  was  dosed  with  the  same  medicines,  and 
on  the  following  day  he  was  sweated.  The  next 
two  days  the  doctor  did  not  appear,  but  on  the  fol- 
lowing day  he  administered  No.  i  and  No.  3  again, 
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and  also  the  next  day.  The  patient  was  now  in 
great  distress,  and  when  the  doctor  asked  him  how 
far  down  the  medicine  had  got,  and  he  repHed 
down  to  the  breast,  the  doctor  assured  him  that  it 
would  soon  get  down  and  unscrew  his  navel.  The 
following  day  the  patient  became  delirious  and  vio- 
lent, but  the  doctor  got  one  or  two  doses  of  lobelia 
down  his  throat,  telling  the  patient's  father  that  his 
son  had  got  the  "hyps  like  the  devil,"  but  that  his 
medicines  would  fetch  him  down.  The  next  morn- 
ing the  regular  physicians  v/ere  called  in,  but  could 
do  nothing  for  the  unfortunate  who  died  shortly 
afterward.  Thomson  was  indicted  for  murder, 
and  tried  on  December  20  at  Boston,  before  Chief 
Justice  Parsons  and  Justices  Sewall  and  Parker, 
and  a  jury.  It  was  proved  that  the  death  was  due 
to  the  treatment  which  Lovett  had  received,  and 
the  prosecuting  counsel  stated  that  the  prisoner  had 
administered  like  medicines  to  others  who  had  died 
in  his  hands.  The  only  witness,  however,  who  ap- 
peared, swore  that  he  had  taken  the  emetic  medi- 
cines as  the  prisoner's  patient  several  times  in  two 
or  three  days,  and  was  relieved  permanently  of  his 
complaint,  "an  oppression  at  his  stomach" ;  and 
there  was  no  evidence  that  in  the  course  of  his  very 
novel  practice  the  prisoner  had  experienced  any 
fatal  accident  among  his  patients.  He  was  accord- 
ingly acquitted.  The  curious  will  find  a  fairly  full 
account  of  the  case  in  No.  6.  Massachusetts  Re- 
ports, p  134.  The  followers  of  Thomson  boast  that 
he  was  acquitted  without  being  called  on  for  his 
defence.  The  fact,  however,  is  that  he  owed  his 
safety  to  the  charge  of  the  chief  justice,  that  if  the 
medicine  was  administered  with  an  honest  intention 
to  cure,  however  ignorant  the  prisoner  might  be  of 
medical  science,  he  should  not  be  found  guilty. 

Thomson  continued  to  practise  in  Massachusetts 
for  many  years,  and  died  in  1843.  I  cannot  find 
ihat  he  ever  came  in  person  to  Canada. 

There  is  no  trace  in  this  volume  of  some  extra- 
ordinary views  attributed  to  him  by  some  medical 
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writers,  e.  g.,  that  as  minerals  lie  in  the  earth,  min- 
erals given  as  medicine  must  tend  to  bring  the 
patients  down  to  the  earth,  while  as  plants  grow 
up  and  away  from  the  earth,  medicines  from  the 
vegetable  kingdom  must  raise  up  the  patient  and 
keep  him  from  the  grave. 
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AN   EIGHTEENTH    CENTURY    QUACK    IN 
FRENCH  CANADA. 

By  William  Ren  wick  Riddell,  LL.  D.,  F.  R.  H.S., 
Etc., 

Toronto. 

A  lawsuit  which  took  place  a  century  and  three 
quarters  ago  sheds  an  interesting  sidelight  on  the 
state  of  medicine  in  French  Canada  in  the  eighteenth 
century.  In  1737,  Ives  Phlem  brought  an  action  at 
Quebec  against  Madame  Marie  Turgeon,  widow  of 
Jean  Bilodeau,  based  upon  an  agreement  made  be- 
tween her  late  husband  and  the  plaintiff  Phlem ;  and 
the  following  are  the  facts : 

Phlem  was  a  bas  Breton,  born  at  Morlaix,  some 
thirty-seven  miles  east  northeast  from  Brest, 
France.  When  a  lad  he  was  taught  to  bleed  and  to 
dress  wounds ;  he  learned  simple  remedies  for  vari- 
ous ailments;  and  he  acquired  somewhat  of  a  repu- 
tation among  his  townsfolk.  But  every  Breton  is 
by  nature  a  sailor  and  a  wanderer  ;  naturam  expellas 
furca,  tamen  usque  recurret,  and  the  young  Ives  set 
sail  from  Jacques  Cartier's  port,  St.  Malo,  for 
Canada.  Arriving  there,  he  was  seized  with  a  severe 
illness,  which  left  him  in  a  deplorable  state. 

He  had  the  utmost  difficulty  in  making  a  living; 
the  art  which  he  had  in  a  sense  acquired  at  home  in 
France  he  could  not  exercise  because  he  spoke  only 
Breton,  a  Celtic  language  closely  allied  to  Welsh 
and  ancient  Cornish,  and  as  different  from  French 
(which  with  the  exception  of  some  Indian  dialects 
was  the  only  language  spoken  in  Canada)  as  Gaelic 
is  from  English.  This  difficulty,  however,  was  at 
length  overcome ;  and  he  secured  a  fairly  large  list 
of  patients  who  consulted  him  for  different  mal- 
adies;  his   reputation   grew    and   he  became  well 
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known  throughout  the  colony  for  his  treatment,  es- 
pecially of  cancer. 

In  1742,  he  settled  in  St.  Anne  de  la  Perade,  a 
village  on  the  north  side  of  the  St.  Lawrence,  about 
fifty  miles  above  Quebec,  at  the  mouth  of  the  river 
St.  Anne;  a  village  in  what  is  now  Champlain 
county,  with  a  present  population  of  about  1,500, 
and  even  then  of  some  relative  importance.  He  was 
held  in  great  esteem  by  the  people  and  his  reputa- 
tion as  a  surgeon  increased  and  broadened. 

In  1735,  there  came  to  consult  him  Jean  Bilodeau, 
a  farmer  of  the  Parish  of  Cotte  (Cote)  St.  Francis, 
on  the  Island  of  Orleans  (I'ille  d'Orleans  as  the  con- 
temporary manuscript  has  it).  Bilodeau  was  suffer- 
ing from  a  cancer  in  an  advanced  stage ;  it  had  al- 
ready eaten  into  the  lower  lip  on  the  left  side.  He 
had  been  attended  by  a  competent  surgeon  of  St. 
Jean  on  the  Island  of  Orleans,  Jean  Mauvide,  who 
treated  him  for  several  months  without  success  and 
gave  an  alarming  prognosis.  Bilodeau  then  went  to 
Quebec  and  consulted  Sieur  Berthier,  surgeon  to  the 
Hotel  Dieu  and  the  Jesuit,  Boispineau ;  they  both 
told  him  that  his  ca^e  was  hopeless  and  that  the 
malady  would  cease  only  with  his  life. 

The  fame  of  Phlem  came  to  his  mind  and  he  went 
to  consult  this  cancer  doctor,  empiric  as  he  was. 
Phlem  gave  him  encouragement  as  is  the  wont  of 
quacks,  and  promised  to  cure  him,  which  is  also  the 
universal  custom.  Phlem  kept  a  private  hospital  or 
boarding  house  for  patients  residing  at  a  distance 
and  requiring  constant  attention ;  and  accordingly 
Bilodeau  went  to  live  with  him,  September  16,  1735. 
Phlem  took  no  chances :  he  went  with  his  new  pa- 
tient to  the  cure  of  the  parish  and  had  a  written 
agreement  drawn  up  and  signed  in  presence  of  two 
parties.  To  make  certain  that  the  document  could 
not  be  repudiated,  the  witnesses  were  of  the  highest 
station,  the  Seigneur  Longval  de  la  Perade  and 
Joseph  Gouin,  the  captain  of  militia  in  the  place. 

The  sot  disant  surgeon  agreed  to  look  after  the 
patient  in  the  best  manner  possible,  for  six  months 
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commencing  September  16,  1735,  unless  he  should 
be  sooner  cured,  to  supply  him  with  all  necessary- 
food  and  also  fluid  for  dressing  the  wound,  drink, 
washing,  and  all  other  necessaries  of  life — and  to 
dress  the  wound  with  care  twice  a  day.  Bilodeau 
agreed  to  pay  for  the  six  months  500  livres  (a  little 
over  $100),  200  in  dry  goods,  October  i,  1735 ;  150, 
October  i,  1736,  and  150  in  money,  October  i,  1737. 
This  agreement  was  duly  entered  in  the  books  of  the 
notary,  Pollet. 

After  eight  months'  stay  with  Phlem,  Bilodeau, 
in  May,  1736,  departed  for  a  better  world,  partit 
pour  un  monde  meilleur;  his  widow  refused  to  pay 
and  Phlem  sued. 

It  was  in  vain  that  he  pleaded  the  parable  of  the 
talents  which  impelled  him  not  to  hide  in  a  napkin 
his  one  talent  of  healing — it  was  in  vain  that  he 
urged  the  distance  of  his  village  from  Quebec — in 
vain,  too,  that  he  produced  the  minutes  officially  and 
notarially  certified  of  an  enthusiastic  mass  meeting 
held  at  St.  Anne  de  la  Perade,  at  which  were  pres- 
ent the  cure,  the  seigneur,  and  tous  les  habitants  de 
la  paroisse,  which  declared  confidence  in  "Doctor 
Phlem" — in  vain  he  produced  many  sworn  certifi- 
cates from  those  whom  he  had  cured  of  cancer, 
among  them  one  Grenier,  a  novice  whom  the  Jesuits 
were  forced  to  reject  because  of  a  cancer  of  the  jaw 
which  Boispineau  and  the  celebrated  Doctor  Sar- 
razin  both  declared  incurable.  Boispineau  indeed 
had  told  him  that  if  the  cancer  were  opened,  he 
would  soon  die,  but  if  he  let  it  alone  he  would  live 
longer.  Grenier  left  Quebec  for  Montreal,  but 
hearing  of  Phlem  he  stopped  at  St.  Anne,  where  he 
remained  three  months  and  left  wholly  cured ;  Phlem 
split  the  tumor  and  took  out  a  portion  of  the  jaw- 
bone. 

The  court  dismissed  the  action  so  far  as  it  was 
based  upon  services  as  a  surgeon,  but  allowed  for 
board  and  lodging  for  the  eight  months  125  livres 
(say  $27.25)  and  also  for  thirty  livres  paid  by 
Phlem  for  Bilodeau ;  and  ordered  Phlem  not  to  hold 
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himself  out  as  a  surgeon  unless  he  received  a  license 
from  La  jus,  the  deputy  of  the  king's  prime  surgeon. 
Moreover,  the  cure,  the  seigneur,  and  the  people  of 
St.  Anne  were  rebuked  for  holding  such  a  meeting 
and  forbidden  to  hold  the  like  again  without  per- 
mission, while  the  notary  who  certified  the  proceed- 
ings was  also  warned  not  to  certify  such  minutes. 

It  does  not  appear  that  Phlem  ever  took  out  a  cer- 
tificate to  practise ;  but  he  certainly  continued  in  his 
course,  attending  the  sick  and  even  receiving  them 
into  his  private  hospital;  for  in.  July,  1738,  one 
Nicholas  Marion  died  at  his  place;  in  1738,  Paul 
Desmarets  died  of  dropsy  under  his  care;  and  in 
1742,  Gabriel  Desmaisons  of  the  same  disease. 

Phlem  died  at  St.  Anne,  and  was  buried  there  in 
September,  1749. 

It  is  not  to  be  wondered  at  that  this  empiric  took 
cancer  for  his  favorite  field  of  labor;  in  all  ages 
that  has  been  the  case,  and  in  all  ages  there  have 
been  many  marvelous  cures  of  "cancer."  Every  be- 
nign tumor  is  liable  to  be  denominated  cancer  and 
every  cure  of  such  a  tumor  heralded  as  a  medical 
triumph.  Accordingly,  the  percentage  of  cures  by 
the  cancer  quack  is  very  high,  and  it  is  no  wonder 
that  Phlem  had  a  reputation  surtout  pour  les 
chancres  oil  il  a  fait  des  cures  considerables  connues 
dans  toute  Vetendue  de  la  colonie. 

Good  John  Wesley  used  tar  water  for  cancer.  He 
tells  us :  "A  cancer  under  the  eye  was  cured  by 
drinking  a  quart  of  tar  water  daily,  washing  the 
same  with  it,  and  then  applying  a  plaster  of  tar  and 
mutton  suet  rnelted  together.  It  was  well  in  two 
months,  though  of  twenty  years'  standing."  Or  if 
there  is  a  cancer  in  the  mouth,  he  recommends  the 
ash  of  scarlet  cloth  blown  into  the  mouth  and  throat. 
That,  he  tells  us,  "seldom  fails."  Another  tried 
cure  of  his  for  cancer  is  this  :  "Take  horse  spurs  (a 
kind  of  wart  that  grows  on  the  inside  of  a  horse's 
forelegs),  dry  them  by  the  fire  till  they  will  beat  to 
powder.    Sift  and  infuse  two  drachms  in  two  quarts 
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of  ale;  drink  half  a  pint  every  six  hours,  new-milk- 
warm.    It  has  cured  many.    Tried." 

Samuel  Thomson,  the  botanical  physician,  pre- 
scribes a  poultice  of  boiled  red  clover  heads.  Some 
of  his  followers  used  blood  root  (Sanguinaria  cana- 
densis) made  into  a  salve  with  beef's  gall.  All 
these  are  harmless,  and  if  they  did  not  cure  they  did 
no  harm. 

The  notorious  empiric,  St.  John  Long,  in  the  early 
part  of  the  last  century,  used  a  "corrosive,  inflam- 
matory, and  dangerous  liquid"  (apparently  arsenous 
acid  solution)  as  a  wash;  he  cured  many  and  killed 
some. 

Less  than  fifty  years  ago  a  well  known  medical 
practitioner  in  this  Province  acquired  fame  by  his 
arsenical  plasters  for  cancer,  and  many  others  have 
advanced  other  remedies,  equally  efficacious  or 
equally  inefficacious.  In  a  benign  tumor,  or  where 
imagination  can  effect  a  cure,  a  cure  is  effected ;  else- 
where the  effect  is  nil  or  worse. 

It  must  be  said  that  our  quack  Phlem  displayed 
more  judgment  than  the  qualified  surgeon  Bois- 
pineau  in  opening  up  the  tumor  and  removing  the 
necrosed  bone  of  Grenier's  jaw  rather  than  allow  it 
to  remain  as  Boispineau  advised. 

OsGOODE  Hall. 
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AN  OLD  CASE  OF  CHRONIC  INSOMNIA. 

By  William  Renwick  Riddell,  LL.  D.,  F.  R.  H.  S., 
Toronto. 

An  extraordinary  character  in  the  early  history 
of  Upper  Canada  was  Robert  (Fleming)  Gourlay. 
Bom  in  Scotland  of  a  moderately  wealthy  family, 
he  was  educated  in  St.  Andrews  and  Edinburgh 
Universities.  He  fell  out  with  the  Earl  of  Kellie  at 
home  and  went  to  England,  where  he  made  a  care- 
ful report  for  the  Government  on  the  condition  of 
certain  agricultural  classes.  He  then  became  a 
farmer  in  Wiltshire,  but  fell  out  with  his  landlord, 
the  Duke  of  Somerset,  and  came  out  to  Canada  in 
1817.  He  soon  fell  out  with  the  authorities  in 
Upper  Canada,  and  in  1819  he  was  banished  from 
that  Province.  Then  he  went  to  England  and  boril- 
barded  the  King,  his  Ministers,  and  the  Parliament 
with  petitions  concerning  his  wrongs.  Not  receiv- 
ing sufficient  attention  from  Henry  (afterward 
Lord")  Brougham,  he  horsewhipped  him  in  the  lobby 
of  the  House  of  Commons,  for  which  he  was  sent 
to  prison  imtil  he  should  give  security  to  keep  the 
peace;  this  he  refused  to  do  for  over  three  years. 
Getting  tired  of  jail,  he  got  out  and  shortly  there- 
after came  to  New  York  and  later  to  Canada.  He 
pestered  the  Parliament  of  Canada  about  his  treat- 
ment and  was  granted  a  pardon  and  an  annuity  of 
two  hundred  dollars  for  life.  He  refused  both  and 
went  again  to  Scotland,  where  he  died  at  the  age  of 
eighty-five  years. 

His  case  presents  more  than  one  curious  aspect 
medically,  but  I  propose  to  speak  at  length  only  of 
one.  Passing  over  the  facts  that  he  was  almost  in- 
sane when  in  jail  at  Niagara  before  his  banishment, 
and  that  he,  fearing  for  his  reason  on  his  return  to 
England,  threw  himself  on  the  parish  and  broke 
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stones  for  a  living  for  months,  1  shall  speak  only  of 
his  alleged  insomnia. 

The  story  1  take  wholly  from  his  own  writing. 
He  tells  us  that  this  did  not  trouble  him  till  1833. 
When  after  horsewhipping  Brougham  he  was  im- 
prisoned in  the  House  of  Correction  at  Cold  Bath 
Fields,  he  had  had  very  little  need  of  sleep,  and  the 
greater  part  of  the  time  spent  in  bed,  never  more 
than  six  hours,  was  given  to  reveries.  He  thinks 
that  the  habit  of  doing  without  sleep  began  to  form 
at  that  time;  after  he  left  the  prison  and  from 
March,  1828,  till  November,  1833,  he  was  tortured 
with  unsettled  business  affairs  but  was  generally  in 
perfect  health.  He  could  walk  without  fatigue  from 
morning  to  night  and  four  or  five  hours'  sleep  was 
quite  enough  for  rest  and  enjoyment. 

November  5,  1833,  he  left  Edinburgh  at  6  p.  m. 
in  a  canal  boat  for  Glasgow ;  the  boat  was  an  iron 
one,  and  jarring  every  little  while  against  some 
other  boat,  bridge,  or  lock,  kept  him  in  unspeakable 
discomfort,  and  sleep  was  out  of  the  question.  The 
ship  from  Greenock  to  Liverpool  ran  into  a  hurricane 
and  was  at  sea  till  the  second  day :  these  two  nights 
were  sleepless  like  the  preceding  one.  Before  going 
on  board  his  ship  for  New  York,  he  told  the  captain 
his  condition,  and  was  advised  to  take  a  warm  bath 
before  going  to  bed  at  Liverpool.  He  did  so,  and 
got  some  sleep ;  but  all  the  way  over,  from  Novem- 
ber 9th  to  December  22nd  he  had  not  a  wink  of 
sleep.  Laudanum,  opium,  getting  tipsy,  all  were  in 
vain;  the  "'grog"  indeed  made  him  sick  for  the  first 
time  at  sea,  but, he  got  no  sleep.  This  spell  of  sleep- 
lessness, it  will  be  seen,  was  of  more  than  six  weeks 
duration. 

The  next  attack  came  on  at  Willoughby,  Ohio,  in 
the  beginning  of  January,  1837,  when  he  was  seized 
with  erysipelas  in  the  leg.  Thereafter  he  was  five 
months  without  sleep,  then  sleep  returned  gradually  ; 
for  many  weeks  he  dozed  at  times  and  had  strange 
dream;;. 

About  January,  1839,  the  insomnia  again  set  in, 
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induced  by  ill  health  and  family  affliction.  After 
enduring  it  for  seven  months  he  consulted  Doctor 
Widmer,  of  Toronto,  "reputed  the  most  experienced 
Physician  in  Upper  Canada,"  and  certainly  well  de- 
serving his  fame.  He  advised  to  dine  early  and  go 
to  bed  fasting.  This  to  the  last,  afforded  the  most 
comfort.  He  also  prescribed  acetate  of  morphine, 
whic.h  had  not  the  slightest  effect.  The  doctor  sup- 
posed that  the  trouble  proceeded  from  excitement, 
reading  and  writing  in  politics,  but  Gourlay  thought 
this  a  mistake,  his  view  being  that  it  arose  from  un- 
settled private  affairs. 

After  three  years  of  this  sleeplessness  Gourlay 
consulted  Doctor  Robinson,  of  Montreal,  who  had  a 
patient,  Mr.  Jamieson,  who  had  not  slept  for  five 
months ;  Doctor  Robinson  could  do  nothing. 

In  September,  1840,  arriving  in  New  York  from 
St.  Catharines  after  a  long  and  wearisome  voyage, 
he  lay  down  on  a  luxurious  bed,  closed  round  with 
mosquito  curtains,  and  he  will  not  swear  that  he 
slept  none.  So,  too,  in  June,  1841,  seated  in  the 
door  of  his  log  house  in  Dereham  Township  in  Uf>- 
per  Canada  during  the  stillness  of  a  summer  even- 
ing, he  verily  believes  he  would  have  slept  had  not 
a  neighbor  disturbed  him.  Five  months  afterward, 
in  Kingston,  Upper  Canada  (November,  1841),  he 
had  a  delightful  night ;  he  told  his  landlady  he  had 
nearly  been  asleep ;  and  at  Quebec  a  week  after- 
ward he  "dozed  and  dreampt  which  is  certainly  an 
approach  to  sleep" ;  while  about  a  year  afterward, 
after  being  "entertained  for  a  whole  day  in  the  most 
delightful  manner"  he  flung  himself  into  bed  and 
"if  Morpheus  did  not  obtain  dominion  over"  him, 
he  "had  at  least  perfect  repose."  Several  times  per- 
sons came  into  his  room  and  reported  that  they  had 
found  him  asleep,  but  this  he  denies ;  he  "knew  the 
train  of"  his  "thoughts  perfectly."  He  had  "tried 
many  remedies,  a  hop  pillow,  hop  tea,  etc.,  and 
laudanum,  fifty  drops,  seventy  drops,  ninety  drops, 
and  upward  of  a  hundred,  yet  still  ...  no  sleep." 
He  had  not  as  yet  tried  mesmerism.    A  month  or  so 
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afterward  (June  i6th),  he.  obtained  two  hours' 
sleep,  but  no  more  for  a  month  or  more  when  we 
have  the  last  account  of  the  trouble. 

At  no  subsequent  date  does  Gourlay  recur  to  this 
affliction.  It  is  therefore  to  be  presumed  that  he 
was  quite  cured  of  it. 

This  extraordinary  story  there  can  be  no  doubt 
Gourlay  implicitly  believed.  He  was,  it  is  certain, 
incapable  of  misstating  a  fact,  however  wrong  his 
inferences  might  be;  but  it  is  equally  certain  that  he 
was  in  error.  It  is  by  no  means  an  micommon  cir- 
cumstance that  one  believes  he  has  not  slept  a  wink 
all  night,  when  those  occupying  the  same  room,  or 
perhaps  the  same  bed  with  him,  have  been  kept 
awake  for  an  hour  or  more  by  his  snoring.  Every 
one  must  have  had  experiences  of  whole  nights 
passed,  as  he  thinks,  in  sleeplessness,  when  it  has 
been  made  quite  certain  that  he  did  in  fact  sleep. 
No  medical  man  could  be  found  who  believed  that 
Gourlay  could  pass  years  without  sleep,  even  if 
he  did  nothing  but  rest;  not  to  mention  the  fact  of 
his  being  mentally  and  physically  active  during  prac- 
tically the  whole  period. 

No  doubt  he  was  a  light  sleeper  and  did  not  re- 
quire many  hours  of  sleep.  This  seems  a  part  of 
his  general  ill  health.  When  he  says  .that  his  "con- 
stitution, naturally  strong  and  vigorous,  was  till 
forty  years  of  age  sustained  by  healthy  exercise  as 
a  farmer,  riding  and  walking  much,"  this  must  be 
taken  cum  grano  sails.  In  1809,  he  was  advised  to 
move  to  England  on  account  of  his  health  "render- 
ing a  change  of  climate  necessary."  In  the  summer 
of  181 5  he  had  to  go  to  Cheltenham  to  take  the 
waters  there  on  account  of  ill  health.  On  coming 
to  Upper  Canada,  he  was  confined  to  the  house  for 
two  months  by  sickness.  All  this  was  before  the 
confinement  in  Niagara  jail.  Thereafter,  his  fre- 
quent attacks  of  erysipelas  indicate  an  undermined 
constitution ;  but  the  most  noticeable  illness  is  of  a 
"nervous"  character.  The  rheumatism  may  perhaps 
be  fairly  accounted  for  by  a  wetting  he  got  near 
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Staines.  Using  his  own  words,  he  "suffered  for 
years  from  a  nervous  disease."  He  "guarded 
against  the  usual  consequences  by  means  not  one  in 
a  thousand  would  have  resolution  for."  He  "by  no 
means  acknowledged  insanity,"  but  it  was  necessary 
in  order  "to  save  his  reason"  (he  was  "on  the  verge 
of  madness")  that  he  should  break  stones  on  the 
road,  a  pauper  where  he  had  been  a  farmer,  thereby 
curing  himself  of  the  nervous  disease  which  "for 
three  years  tore  him  to  pieces";  he  determined  at 
one  time,  when  suffering  from  this  "nervous"  dis- 
ease, to  commit  suicide  at  the  Lands  End.  After 
returning  to  Canada,  we  find  him  stricken  again 
and  again.  On  returning  to  Scotland  he  feared  he 
never  would  see  Canada  again  by  reason  of  his  state 
of  health. 

Yet  he  did  marvels  in  the  way  of  walking,  till 
forty  years  of  age.  Walks  of  thirty  or  forty  miles 
a  day  never  distressed  him.  On  his  return  to  the 
old  land,  in  1819,  we  find  him  at  once  making  walk- 
ing tours  in  Scotland,  later  in  England.  On  release 
from  Cold  Bath  Fields  he  walked  in  Scotland  from 
morning  till  night  without  fatigue,  and  when  again 
in  Canada  we  find  him  walking  on  every  opportunity. 
No  doubt  this  exercise,  coupled  with  a  constitution 
physically  sound  and  a  temperament  from  infancy 
sanguine  and  enthusiastic,  enabled  him  to  live  to  the 
great  age  he  attained,  notwithstanding  the  rude  buf- 
fetings  of  the  world,  bitter  disapfKDintments,  and 
grievous  sorrow. 
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SIR  KENELM   DIGBY  AND   HIS   POWDER 
OF  SYMPATHY. 

By  William  Renwick  Riddell,  LL.  D., 
Toronto, 

Fellow,  Royal  Historical  Society,  Etc. 

Of  the  many  singular  theories  in  the  history  of 
medicine,  not  the  least  curious  is  that  of  the  Powder 
of  Sympathy  associated  with  the  name  of  Sir 
Kenelm  Digby. 

Digby  (1603-1665)  was  thoroughly  educated,  as 
education  was  then  understood  in  England;  was  a 
mathematician  of  note  and  well  skilled  in  the  natural 
sciences.  He  was  a  man  of  fine  presence,  great 
stature,  and  bodily  strength;  gifted,  too,  with  a 
graceful  courtesy  of  manner  and  fluency  of  speech 
which  won  him  many  friends.  A  successful  naval 
commander,  he  got  his  country  into  trouble  by  his 
too  great  success  as  a  privateersman.  An  expert 
swordsman,  he  never  hesitated  to  give  and  never 
refused  a  challenge,  although  by  no  means  quarrel- 
some. A  Royalist,  he  was  employed  by  Cromwell 
on  foreign  missions,  and  on  the  Restoration  was  re- 
ceived into  favor.  He  is  most  celebrated,  for  his 
powder  of  sympathy ;  this  was  used  to  apply  to  the 
weapon  which  had  caused  a  wound  (the  wound  itself 
receiving  no  treatment,  except  to  be  kept  cool  and 
clean ) ,  and  wondrous  cures  were  the  result.  These 
cures  were  as  well  vouched  for  as  the  most  striking 
cures  by  Christian  science,  faith  cure,  new  thought, 
or  other  methods  not  acknowledged  by  the  regular 
profession ;  and  in  many  instances  the  proof  is 
overwhelming. 

Digby,  in  a  formal  address  at  Montpellier,  France, 
in  1657  (not  1658  as  the  Encyclopcedia  Britannica 
and  the  Dictionary  of  National  Biography  have  it)', 
explained  the  theory  of  the  powder.    This  was  al- 
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most  at  once  printed  in  London,  and  twelve  years 
afterward  appeared  a  volume  before  me  as  I  write, 
in  which  fifty-nine  pages  are  a  reprint  of  this  ad- 
dress. The  title  page  reads:  "A  Discourse  in  a 
Solemn  Assembly  at  Montpellier,  made  in  French 
by  Sir  Kenelm  Digby,  Knight.  1657.  London. 
Printed  for  John  Williams.  1669."  There  is  a  sub- 
title, A  Discourse  of  the  Cure  of  Wotmds  by  the 
Powder  of  Sympathy. 

The  secret  of  the  powder,  he  says,  he  got  from  a 
Carmelite  friar,  who  had  been  in  China,  Persia,  and 
the  Indies,  and  had  done  many  marvelous  cures  with 
it.  It  was  simply  powdered  "vitriol,"  i.  e.,  impure 
iron  or  copper  sulphate.^ 

The  theory,  Digby  bases  on  seven  propositions: 

1.  The  whole  air  is  filled  with  light,  and  he  says 
he  can  prove  that  fight  is  a  material  and  corporeal 
substance — Sir  Isaac  Newton's  "corpuscular  theory," 
which  did  not  receive  its  quietus  till  a  century  and  a 
half  after  Digby's  time. 

2.  The  light  when  it  strikes  any  body  makes  some 
small  incisions,  and,  separating  small  atoms  from 
the  body,  carries  them  away  with  it  when  reflected. 
This  is  the  real  basis  of  the  whole  theory,  and  it  is 
demonstrably  false. 

3.  The  air  is  therefore  full  of  small  bodies  or 
atoms — this  is  not  far  from  the  truth,  but  not  from 
the  reason  Digby  assigns, 

4.  Every  body,  however  small,  is  divisible  ad  in- 
finitum. This  is  pretty  much  the  basis  of  our  atomic 
theory  and  the  theory  of  molecules,  and,  within 
moderately  wide  limits,  is  true. 

5.  Small  bodies  or  atoms  are  "drawn  aside,"  i.  e., 
attracted  "to  a  road  altogether  differing  from  that 
which  their  universal  causes  should  make  them 
hold."  Leaving  aside  the  metaphysics,  this  means 
that  they  are  subject  to  attraction,  which  is  un- 
doubtedly true.  The  examples  given  show  the  state 
of  physics  at  the  time.    Magnetic  and  electric  attrac- 

*The  reaction  when  a  sword   was  immersed   in   a  solution   of  the 
powder,  indicates  that  it  was  copper  sulphate,  "blue  vitriol." 
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tion  are  well  enough ;  but  when  our  author  instances 
sucking  and  the  siphon  as  cases  of  attraction,  rather 
than  of  vis  a  tergo,  he  is  far  astray.  The  state  of 
medical  science,  too,  is  illustrated  by  some  of  the 
examples  of  "drawing"  which  are  given  at  this 
stage :  "  'Tis  upwn  this  foundation  that  Physicians 
ordain  the  application  of  Pigeons  or  Puppy's  or 
some  other  hot  Animals  to  the  soles  of  the  feet,  or 
the  hand  wrists  or  the  stomachs  or  the  navils  of 
their  Patients,  to  extract  out  of  their  bodies  the 
wind  or  ill  vapours  which  infect  them." 

The  celebrated  Doctor  Sydenham  (whom  his 
biographer  accuses  of  "having  obtained  a  medical 
degree  with  little  or  no  knowledge  of  medicine") 
about  this  time  in  cases  of  the  "iliac  passion"  (vol- 
vulus) was  accustomed  to  "order  a  live  kitling  to  be 
always  upon  the  naked  belly" ;  and  the  still  more 
celebrated  John  Wesley,  three  quarters  of  a  century 
later,  recommended  to  "hold  a  live  puppy  constantly 
on  the  belly."  I  ventured  to  suggest  that  this  treat- 
ment might  be  quite  reasonable  as  supplying  a  steady 
heat,  at  the  same  time  giving  the  patient  something 
to  think  of  beside  his  abdomen ;-  but  the  theory  was 
quite  different. 

Digby  then  gives  the  case  of  a  nun  (reported  by 
Petnfe  Servius,  physician  to  Pope  Urban  VIII), 
who  by  excessive  fasting,  etc.,  had  so  wasted  her 
body  that  she  seemed  all  one  fire.  This  heat  drew 
into  her  body  the  air;  the  air  got  into  that  part 
where  there  is  the  most  "serosity,"  i.  e.,  the  bladder. 
There  the  air  was  rendered  into  water  "among  her 
urine"  in  an  incredible  quantity,  and  she  for  some 
weeks  voided  more  than  200  pounds  of  water  every 
twenty-four  hours.  Twenty  gallons  a  day  was  not 
bad ;  but  the  extraordinary  features  of  the  story  are 
the  ideas  that  fire  or  heat  could  draw  air,  that  air 
could  be  transformed  into  water,  and  that,  by  the 
bladder.  Of  course  Malpighi  had  not  yet  published 
his  immortal  discoveries  as  to  "glands." 

*We8ley's  System  of  Medicine,  New  York  Medical  Journal,  Janu- 
ary 10,   1914. 
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6.  The  si^th  principle  follows.  When  fire  or  heat 
draws  air,  and  the  air  has  in  it  any  atom  of  the  same 
nature  as  the  drawing  body,  such  atoms  are  more 
powerfully  attracted  than  if  they  were  of  a  different 
substance;  and  "they  stay,  stick,  and  mingle  more 
willingly  with  the  body  which  draws  them,"  because 
of  "their  Resemblance  and  Sympathy  they  have  one 
with  the  other."  The  loves  and  hates  of  the  dif- 
ferent forms  of  matter  were  a  constant  study  and  a 
constant  puzzle  to  the  alchemists  ;  they  could  not  un- 
derstand why  water  should  refuse  to  unite  with  olive 
oil  and  yet  eagerly  unite  with  oil  of  vitriol.  The 
pseudoscience  of  Digby  was  equally  helpless  but 
greatly  daring.  Crystallization  he  makes  an  effect  of 
"resemblance  of  figure."  "Ordinary  salt  forms  itself 
alwaies  in  cubes  of  four  square  faces ;  salt-peter  in 
forms  of  six  faces ;  Ammoniac-salt  in  Hexagons,  as 
the  Snow  doth,  which  is  sexangular.  Whereto  Mr. 
Davison  attributes  the  pentagonary  form  of  every- 
one of  those  stones  which  were  found  in  the  bladder 
of  Monsir  Peltier  to  the  number  of  fourscore." 
When  one  has  burned  his  hand,  it  is  an  ordinary 
thing  to  hold  the  hand  near  the  fire — the  ignited 
atoms  of  the  fire  and  of  the  hand  draw  one  another, 
"the  fire  being  the  stronger,  has  the  mastery  and 
draws  out  the  fire  of  the  hand,  which  is  thereby 
eased."  "  'Tis  an  usual  course  though  a  nasty  one 
of  those  who  have  ill  breaths  to  hold  their  mouths 
open  over  the  Privy  as  long  as  they  can ;  and  by  the 
reiteration  of  this  remedy  they  find  themselves 
cured  at  last,  the  greater  stink  of  the  Privy  drawing 
to  it  and  carrying  away  the  lesse,  which  is  that  of 
the  mouth."  On  the  same  principle  the  head  of  a 
viper  or  scorpion  is  placed  over  a  wound  caused  by 
its  bite;  the  humble  and  inoffensive  toad  (as  it  is 
now  known  to  be)  was  then  supposed  to  be  full  of 
poison ;  accordingly  "The  Farcy  is  a  venemous  and 
contagious  humour  within  the  body  of  a  Horse: 
hang  a  toad  about  the  neck  of  the  Horse  in  a  little 
bag  and  he  will  be  cured  infallibly :  the  Toad  which 
is  the  stronger  poyson  drawing  to  it  the  venome 
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which  was  within  the  Horse."  Wine  in  the  cellars 
makes  a  kind  of  fermentation  when  the  vines  are  in 
flower,  and  a  table  cloth  "spoted  with  Mulberries  or 
red  Wine  is  easily  whitened  again  at  the  Season 
that  the  Plants  flower."  This  forms  an  easy  ex- 
planation of  moles  and  birthmarks  generally,  as  well 
as  of  the  contagiousness  of  yawning.^ 

Digby  gives  the  original  theory  of  a  custom,  not 
yet  extinct,  vicious  in  essence  and  not  seldom  of  evil 
consequence :  "Where  there  are  great  dogs  or  Mas- 
tifs,  if  any  be  bitten  by  them,  they  comonly  use  to  be 
kil'd,  though  they  be  not  mad,  for  fear  lest  the  leven 
of  the  canine  choler  which  remains  within  the  body 
bitten  might  draw  to  it  the  mahgnant  spirits  of  the 
same  dog  should  he  afterwards  chance  to  be  mad."  * 

He  is  not  quite  sure  of  the  alleged  fact  that  arti- 
ficial noses  made  of  the  flesh  of  other  men  putrefy 
as  soon  as  these  other  men  die.  In  this  he  is  more 
skeptical  than  Van  Helmont,  who  tells  the  story  of 
Gaspard  Tagliacozzi  (Latinized,  Taliacotius),  an 
Italian  surgeon  and  professor  of  anatomy  and  sur-* 
gery  at  Bologna,  Italy,  where  he  died  in  1599. 
While  not  the  originator  of  autoplasty,  he  was  quite 
the  most  renowned  practitioner  in  the  operation  for 
restoring  lost  noses,  ears,  etc. — called  after  him  the 
"Taliacotian  operation." 

"A  certain  inhabitant  of  Bruxels,  who  in  a  combat 
had  his  nose  mowed  ofif,  addressed  himself  to 
Tagliacozzus,  a  famous  chirurgeon  living  at  Bononia 

*An  example,  "interesting  if  true,"  of  attraction  is  here  given, 
after  speaking  of  "the  notable  affinity  betwixt  Gold  and  Quicksilver," 
so  that  "if  Gold  but  touches  Mercury,  that  sticks  close  to  it  and 
whitens  it  so  that  it  scarce  appears  Gold  but  silver  only,"  the  author 
says.  "Take  then  a  spoonful  of  Mercury  .  .  .  and  finger  it  with 
one  hand;  if  you  have  a  Gold  ring  on  the  other  it  will  become  white 
and  covered  with  Mercury.  .  .  .  Moreover,  if  you  take  a  leaf  or 
a  Crown  of  Gold  in  your  mouth  and  put  but  one  of  your  toes  in  a 
Vessel  where  Mercury  is,  the  Gold  in  your  mouth,  though  you  shut 
your  lips  never  so  close,  shall  turn  white  and  laden  with  Mercury." 
Of  course,  these  statements  are  absurdly  and  demonstrably  false, 
as  was  so  much  of  the  "natural  philosophy"  of  Digby's  day  and  long 
after. 

*I  omit  Digby's  cure  for  warts;  it  seems  to  me  distinctly  inferior 
to  the  early  Missouri  method  of  which  Mark  Twain  tells,  i.  e.,  using 
"spunk-water,"  uttering  at  the  same  time  the  cabalistic  incantation: 
"Barley-corn,  barley-corn,  Injun  meal  shorts. 
Spunk-water,  spunk-water,  swaller  them  warts." 
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(Bologna,  Italy),  that  he  might  procure  a  new  one; 
and  when  he  feared  the  incision  of  his  own  arm,  he 
hired  a  Porter  to  admit  it,  out  of  whose  arm,  hav- 
ing first  given  the  reward  agreed  on,  at  length  he 
dig'd  a  new  nose.  About  thirteen  months  after  his 
return  to  his  own  country,  in  a  sudden  the  ingrafted 
nose  grew  cold,  putrified,  and  within  a  few  days 
dropt  off.  To  those  of  his  friends  that  were  curious 
in  the  explanation  of  the  cause  of  this  unexpected 
misfortune,  it  was  discovered  that  the  Porter  ex- 
pired, neer  about  the  same  punctilio  of  time  wherein 
the  nose  grew  frigid  and  cadaverous.  There  are  at 
Bruxels  yet  surviving  some  of  good  repute,  that 
were  eye  witnesses  of  these  occurrences." 

Samuel  Butler  gives  this  in  a  poetic  form,  but 
with  the  facts  (?)  a  little  different: 

So  learned  Taliacotius  from 
The  brawny  part  of  porter's  bum 
Cut  supplemental  noses  which 
Would  last  as  long  as  parent  breech; 
But  when  the  date  of  Nock  was  out 
Off  drop'd  the  sympathetic  snout. 

Hudibras,  Canto  i,  281-286. 

Every  one  knows  the  amusing  story  on  the  same 
theme  by  Edmond  About,  Le  nes  d'un  notaire.^ 

7.  The  source  of  those  atoms  not  only  attracts 
them  to  itself  but  also  all  that  accompanies,  sticks 
to  or  is  united  with  them. 

This  explains  the  common  custom  of  throwing 
salt  on  the  cinders  when  milk  has  boiled  over.  When 
the  milk  is  burning,  the  cow's  udder  whence  it  came 
attracts  the  atoms  of  the  milk  and  the  accompanying 
fire ;  unless  some  precaution  is  taken,  the  udder  will 
become  hard  and  ulcerated,  the  cow  will  suffer  from 
hematuria  (Digby  uses  plain  Saxon  terms),  and  she 
will  be  in  danger  to  die.  Now,  salt  is  "of  a  nature 
clean  contrary  to  fire,  the  one  being  hot  and  volatil, 
the  other  cold  and  fixed,  in  so  much  that  where  they 
use  to  encounter,  the  salt,  as  it  were,  knocks  down 
the  fire" — and  there  you  are. 

•See  A    Seventeenth    Century    Surgeon    and    His    Fee,   New   York 
Medical  Journal,  March  2,  191 2. 
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So  both  in  France  and  England,  physicians  in 
selecting  a  foster  mother,  test  her  milk  by  tasting, 
smelling,  etc.,  but  no  experienced  wet  nurse  will 
allow  them  to  boil  it — "but  those  of  whose  milk  this 
experiment  hath  been  made  have  felt  themselves  so 
tormented  in  their  Paps,  while  their  milk  was  a- 
boiling,  that  having  once  endured  this  pain  they 
would  never  consent"  again  to  this  test. 

In  like  manner  take  the  excrement  of  a  dog  and 
throw  it  into  the  fire ;  he  becomes  heated  and  moved, 
panting  and  sticking  out  his  tongue.  If  the  experi- 
ment is  too  often  repeated,  the  dog,  "not  being  able 
to  take  any  nourishment,  his  flancks  cling  together 
and  he  dies."  Digby  warns  his  hearers  not  to 
divulge  this  to  persons  likely  to  use  the  knowledge 
to  do  mischief,  as  the  same  result  would  follow  in 
the  case  of  men. 

Van  Helmont  has  the  same  example  (A  Ternary 
of  Paradoxes  of  the  Magnetic  Cure  of  Wounds, 
Nativity  of  Tartar  in  Wine,  Image  of  God  in  Man, 
Written  originally  by  Job.  Bapt.  Van  Helmont  and 
Translated,  Illustrated  and  Ampliated  by  Walter 
Charleton,  Doctor  in  Physick  and  Physician  to  the 
late  King:  London:  1650).  This  is  what  he  says: 
"Hath  anyone  with  his  excrements  defiled  the 
threshold  of  thy  door  and  thou  intendest  to  prohibit 
that  nastiness  for  the  future,  do  but  lay  a  red  hot 
iron  upon  the  excrement  and  the  immodest  sloven 
shall  in  a  very  short  space  grow  scabby  in  his  but- 
tocks :  the  fire  torrifying  the  excrement  and  by 
dorsal  magnetism  driving  the  acrimony  of  the  burn- 
ing into  his  impudent  anus." 

Digby  gives  a  concrete  case  of  the  child  of  a 
neighbor  in  England ;  he  had  a  burning  fever,  was 
inflamed  all  over,  "strove  to  go  to  stool,  but  could 
do  little  and  that  little  covered  with  blood;  he  re- 
fused the  breast,"  and  his  parents  were  most 
anxious.  Digby  found  that  the  nurse  was  in  the 
habit  of  throwing  the  child's  feces  into  the  fire,  and 
the  mystery  was  solved ;  because  he  knew  of  a  like 
case  a  few  years  before  in  the  case  of  "a  child  of 
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one  of  the  most  illustrious  Magistrates  of  the  Parlia- 
ment of  Paris."  The  appropriate  treatment  was  ob- 
vious ;  the  excrements  were  ''put  into  a  bason  Of  cold 
water  and  set  in  a  cool  place."  The  inevitable  re- 
sult followed;  "the  child  began  to  amend  the  very 
same  hour  and  within  four  or  five  daies  became  per- 
fectly well  recover'd." 

Overfat  cattle  whose  hoof  has  swollen  and  has  a 
putrefied  core  are  cured  on  the  same  principle.  Put 
a  turf  upon  which  some  of  the  corrupt  matter  from 
the  hoof  has  been  pressed  out,  "exposed  in  some 
propter  place  to  receive  the  dry  cold  blasts  of  the 
northern  wind,"  and  the  trick  is  done  and  a  cure 
effected. 

Now  comes  the  complete  theory  of  the  operation 
of  the  sympathetic  powder :  "Vitriol  is  composed  of 
two  parts,  the  one  fixed,  the  other  volatil ;  the  fixed, 
which  is  the  salt,  is  sharp  and  biting  and  caustique  in 
some  degree;  the  volatil  is  smooth,  soft,  balsamical 
and  astringent  .  .  .  they  who  well  know  how  to 
draw  the  sweet  oyl  of  Vitriol,  which  is  the  pure 
volatil  part  thereof,  know  also  that  in  the  whole 
closet  of  Nature  there  is  no  balm  like  oyl."  Easy, 
Sir  Kenelm ! 

Now  take  some  vitriol  (Vitriol  of  Rome  or  Cy- 
prus preferred,  and  some  add  Gum  of  Tragacanth), 
dissolve  it  in  fountain,  or  better,  rain  water ;  into 
this  water  "put  a  clowt  or  rag  embrued  with  the 
blood  of  the  party"  if  the  rag  was  dry ;  "if  the  rag 
was  still  wet  and  moist  with  the  reaking  blood, 
there  was  no  need  but  to  sprinkle  it  with  the  powder 
of  the  same  vitriol."  Keep  the  rag  in  a  cool  place, 
renewing  the'  water  or  the  powder  from  time  to 
time.  The  explanation  is  simplicity  itself,  granting 
Sir  Kenelm  his  premises.  The  light  strikes  the 
vitriol  and  the  blood,  tears  off  atoms  of  both,  the 
wound  attracts  the  atoms  of  blood  and  with  them 
the  atoms  of  vitriol,  "the  spirits  of  the  vitriol  which 
is  of  a  balsamical  virtue,"  enters  the  wound  and  it 
"thereby  is  immediately  refresht  and  eas'd."  The 
same  cure  is  effected  "b''  ipplying  the  remedy  to  the 
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Blade  ot  a  Sword  which  has  wounded  a  body,  so  the 
sword  be  not  too  much  heated  by  the  fire." 

Any  one  can  easily  see  that  "in  this  Sympathetical 
Cure  there  is  no  need  to  admit  of  an  action  distant 
from  the  Patient,"  for  there  is  "a  real  communica- 
tion 'twixt  the  one  and  the  other.,  viz.,  of  a  Bal-' 
samical  substance  which  corporally  mingles  with  the 
wound  .  .  .  Nee  Deus  intersit,  nisi  dignus  vindice 
nodus  incident."  Here  Digby  definitely  parts  com- 
pany with  Van  Helmont  and  his  kind,  who  all  in- 
sisted on  action  of  one  body  upon  another  at  a  dis- 
tance and  in  whose  theory  God  was  constantly  ap- 
pearing— the  Deus  ex  machina  always  in  evidence. 

The  very  great  comparative  success  of  the  sym- 
pathetic powder  will  excite  no  astonishment  with 
those  who  know  the  villainous  treatment  secundum 
artem  of  the  regular  surgeons  of  the  time. 

With  a  belief  not  dead  till  Lister  killed  it,  and  in 
full  vigor  in  my  day  as  a  medical  student,  that  pus 
was  a  good  thing  in  itself,  so  long  as  it  was  "laud- 
able pus"  and  not  too  abundant,  the  faculty  of  the 
seventeenth  century  used  every  effort  to  bring  it 
forth — and  many  times,  indeed,  thought  it  sufficient 
to  cure  the  wound  if  the  surgeon  had  the  skill  or 
good  fortune  to  excite  a  sufficient  quantity  of  this 
laudable  which  some  therefore  called  also  healthy 
and  benign  pus;  so  the  surgeons  applied  a  "digest- 
ive." But  they  were  not  content  to  rely  upon  the 
pus-exciting  medicament  alone,  but  often  applied  a 
most  celebrated  vulnerary  balsam  which  was  ap- 
proved by  Paulus  Barbette,  an  acknowledged  master 
of  the  art  of  surgery — and  this  balsam  was  com- 
posed of  many  ingredients,  turpentine,  gum  galbani, 
giun  elemi  and  hederae,  frankincense,  gum  mastich, 
myrrh,  aloes,  galingal,  cloves,  cinnamon,  nutmeg,  and 
cubebs.  And  this  ointment  was  considered  both 
"digestive,  sarcotic,  and  epulotic" — for  the  turpen- 
tine, gum  elemi,  frankincense,  and  mastich  are 
digestive,  the  gum  galbani,  gum  elemi,  myrrh,  aloes, 
cloves,  and  nutmeg  were  thought  sarcotic,  and  aloes, 
myrrh,  and  mastich  to  be  also  epulotic. 
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This  foul  mess  applied  to  the  wound,  the  surgeons 
firmly  believed  had  much  virtue ;  but  the  result  of 
such  an  application  can  be  contemplated  only  with 
a  shudder  by  one  trained  in  the  ultracleanly  methods 
of  modern  surgery.  In  Digby 's  method  there  was 
no  topical  application  to  the  wound;  all  that  was 
done  to  it,  was  to  wash  it  carefully  from  time  to 
time  with  fair  clean  water,  cover  it  with  a  clean,  soft 
linen  cloth,  and  cleanse  it  once  a  day  from  pus  and 
other  impurities — the  purer  the  water,  the  cleaner 
the  cloth,  the  better.  And  the  beneficial  result  which 
Digby  referred  to  the  vitriol  followed  from  vis  medi- 
catrix  Naturce,  old  Dame  Nature's  own  remedy. 

OsGOODE  Hall. 
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WHAT  IS  THE  "CAUSE"  OF  DISABILITY? 

A  Medicolegal  Question, 

By  William  Renwick  Riddell,  LL.D.,  Etc., 
Toronto,  Ont. 

In  the  Supreme  Court  of  Ontario,  a  medicolegal 
case  has  recently  been  decided  which  will  be  of  in- 
terest to  many  medical  men. 

Doctor  Mitchell  took  out  an  accident  insurance 
pohcy  in  the  Fidelity  and  Casualty  Com|)any  of 
New  York ;  a  few  days  thereafter,  he  was  thrown 
from  his  berth  in  a  Pullman  car  and  sprained  his 
wrist.  The  injury  did  not  improve  as  expected  ow- 
ing to  tuberculous  infection;  and  it  appeared  to  be 
permanent.  The  policy  called  for  $150  a  week  for 
total  disability,  "however  long  continued,  if  resulting 
from  accident  directly,  independently,  and  exclu- 
sively of  all  other  causes";  the  company  held  that 
the  accident  was  not  the  only  cause  and  refused  to 
pay.  Doctor  Mitchell  sued  and  succeeded  at  the 
trial.  The  matter  came  to  be  decided  in  the  Ap- 
pellate Division  of  the  Supreme  Court,  of  which  1 
have  the  honor  to  be  a  member. 

I  add  here  so  much  of  my  judgment  as  is  not  of 
interest  to  lawyers  only : 

"Riddell,  J. : — This  appeal  involves  the  interpreta- 
tion of  a  contract  of  very  common  occurrence.  Were 
it  a  case  of  less  importance,  I  should  be  content  to 
adopt  without  further  comment  the  conclusions  of 
the  learned  trial  judge,  and  so  dismiss  this  appeal. 

But  the  advance  of  knowledge  raises  and  will  con- 
tinue to  raise  novel  contentions :  and  what  is  a  com- 
monplace at  one  time  becomes  a  matter  of  great  con- 
troversy at  another.  Until  very  recently,  the  main 
ground  of  dispute  of  liability  here  would  not  have 
been  thought  of:  or,  if  thought  of,  would  have  re- 
Copyright,  1917,  by  A.  R.  Elliott  Publishing  Comoany. 
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ceived  scant  consideration — but  tempora  mutantur  et 
nos  mutamur  in  illis. 

The  plaintiff,  a  doctor  of  medicine,  a  specialist  in 
diseases  of  the  eye,  ear,  nose,  and  throat,  took  out 
an  accident  policy  with  the  defendants,  an  accident 
insurance  company.  In  most  accident  insurance  pol- 
icies, the  beneliciaiy  is  entitled  to  payment  only  for 
a  limited  time  (usually  one  year  or  less),  but  this 
company  finds  its  account  in  making  its  policies  per- 
petual, that  is,  for  the  life  of  the  patron  who  may 
be  injured.  No  doubt,  this  forms  a  strong  induce- 
ment to  those  desiring  accident  insurance,  to  prefer 
thits  company. 

In  the  application,  the  duties  of  his  occupation  are 
described  as  "special  work  on  eye,  ear,  nose,  and 
throat,"  and  the  insurance  was  against  "bodily  injury 
sustained  .  .  .  through  accidental  means  .  .  .  and 
resulting  directly,  independently,  and  exclusively  of 
all  other  causes  in  an  immediate,  continuous,  and 
total  disabihty  that  prevents  the  insured  from  per- 
forming any  and  every  kind  of  duty  pertaining  to 
his  occupation." 

The  plaintiff  was  thrown  from  an  upper  berth  in 
a  sleeping  car  and  thereby  sprained  his  wrist 
severely — it  is  not  contended  by  the  defendants  that 
this  was  not  an  injury  within  the  meaning  of  the 
policy — and,  had  the  injury  healed  within  a  short 
time,  no  doubt  the  company  would  have  paid  the 
$150  per  week  without  demur. 

But  the  injury  did  not  heal,  it  is  not  yet  healed, 
and  it  is  doubtful  whether  it  will  ever  be  much  im- 
proved— the  company  find  themselves  charged  with 
an  obligation  to  pay  $150  per  week  for  years,  per- 
haps until  the  death  of  the  plaintiff ;  and  hence  they 
dispute  liability. 

Several  medical  men  of  eminence  were  examined 
at  the  trial :  without  at  all  reflecting  on  any  other, 
it  seems  to  me  that  the  evidence  of  Doctor  Anderson 
gives  the  most  satisfactory  explanation.  He  says 
that  some  time  ago,  probably  some  ten  or  fifteen 
years  before  the  accident,  there  had  been  a  tuber- 
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culous  condition  of  part  of  the  pleura,  probably 
the  apex  of  the  left  lung:  any  existing  tuberculous 
mass  had  become  encysted  so  as  to  leave  no  apparent 
disease — the  patient  would  be  quite  well,  wholly  un- 
conscious of  any  trouble,  danger,  or  disease ;  and 
there  would  be  no  danger  of  another  outbreak  pro- 
ceeding from  the  original  disease. 

But  an  accident  happens,  tissues  are  injured,  a 
lessened  resistance  to  the  "germs"  occurs,  these, 
otherwise  innocuous,  find  a  nidus  into  which  to  in- 
trude and  in  which  to  become  active. 

I  can  see  no  difference  between  this  case  and  the 
case  of  an  injury  causing  a  break  in  the  skin  and 
thereby  allowing  some  of  the  germs  which  are 
(practically)  always  and  everywhere  floating 
around,  to  enter  and  set  up  a  diseased  condition. 
How  is  a  "lessened  resistance"  of  tissues,  without 
a  breach  of  continuity  of  the  skin  allowing  germs 
which  may  be  in  the  blood  to  enter  and  set  up  or 
continue  an  inflammatory  condition,  different  from 
a  lesion  of  the  skin  allowing  similar  germs  which 
may  be  in  the  air  to  enter  with  the  same  result? 

Until  a  comparatively  recent  day,  no  one  knew 
anything  about  the  tubercle  bacillus,  and  such  affec- 
tions as  are  now  known  (so  far  as  such  matters  are 
known)  to  be  due  to  the  invasion  of  a  bacillus  were 
supposed  to  be  due  to  exposure  to  the  air.  Would 
any  one  in  that  state  of  theory — knowledge  if  you 
will — say  that  the  air  was  a  contributing  cause  of 
the  disability  ?  And  is  the  meaning  of  words  to  be 
changed  by  the  change  of  medical  theory? 

We  must  interpret  this  document  on  common 
sense  principles ;  no  one  could,  when  obtaining  acci- 
dent insurance,  imagine  that  he  was  guaranteeing 
the  company  against  the  presence,  accidental  and 
temporary  or  otherwise,  of  tubercle  bacillus  or  any 
other  bacillus  or  spirillum  in  his  system.  We  must 
interpret  the  language  of  this  contract  in  its  ordi- 
nary and  popular  meaning — the  use  of  language 
preceded  scientific  investigation. 

That  this  disability  has  as  a  cause  the  accident, 
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cannot  be  disputed.  In  a  well  known  Scottish  case 
a  miner  was,  by  reason  of  an  accident  to  a  pump, 
compelled  to  stand  for  some  time  in  cold  water,  ex- 
posed to  a  current  of  cold  air.  This  reduced  his 
vitality  and  permitted  the  pneumococci  which  are 
(practically)  everywhere,  to  overcome  the  resistance 
of  the  tissues ;  pneumonia  set  in  and  the  man  died. 
The  arbitrator  held  that  the  pneumonia  was  caused 
by  the  occurrence;  and,  of  the  seven  judges,  six 
agreed  with  him — one  only  thinking  that  there  must 
be  some  direct  lesion.  This  case  was  approved  in  a 
case  in  the  House  of  Lords.  A  miner  was  exposed 
to  a  cold  current  of  air  which  "brought  on  pneu- 
monia," and  it  was  held  that  the  death  was  the  re- 
sult of  the  exposure. 

I  do  not  know  of  any  difference  between  the  case 
of  a  tubercle  bacillus  infection  and  that  of  a  pneu- 
mpcoccus  infection — it  is  said  you  cannot  have  tu- 
berculosis without  the  former  or  pneumonia  with- 
out the  latter.  And  I  can  see  no  difference  in  law 
between  an  accident  weakening  the  power  of  resist- 
ance of  the  tissues  and  allowing  the  pneumococcus 
to  enter  and  an  accident  of  another  kind  weakening 
the  power  of  resistance  of  the  tissues  and  allowing 
the  tubercle  bacillus  to  enter — the  infection  of  either 
kind  could  not  fairly  be  called  a  cause  within  the 
meaning  of  this  policy. 

It  is  to  be  noticed  that  in  both  the  pneumonia 
cases,  the  pneumococci  did  not  enter  by  any  external 
lesion,  but  attacked  the  tissues  in  the  same  way  as 
the  bacillus  in  the  case  now  under  consideration. 

The  case  of  Brintons  Limited  v.  Turvey  contains 
much  of  value.  A  workman  engaged  in  sorting 
wool  contracted  anthrax,  which  caused  his  death. 
"According  to  the  medical  evidence  and  theory,"  an 
anthrax  bacillus  passed  into  his  eye,  thereby  infect- 
ing him  with  that  terrible  disease,  and  causing  his 
death.  The  County  Court  Judge  held  that  the  en- 
try of  the  bacillus  was  an  accident ;  his  decision  was 
affirmed  by  the  Court  of  Appeal  and  the  House  of 
Lords.    Lord  Halsbury  gives  examples  of  what  he 
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would  call  accidents:  "A  workman  .  .  .  spills 
some  corrosive  acid  on  his  hands ;  the  injury  caused 
thereby  sets  up  erysipelas — a  definite  disease:  some 
trifling  injury  by  a  needle  sets  up  tetanus,"  No  one 
in  the  present  state  of  medical  science  doubts  that 
erysipelas  and  tetanus  are  germ  diseases  like  tuber- 
culosis, pneumonia,  and  malaria. 

In  answer  to  the  argument  or  suggestion  that  the 
condition  of  the  plaintiff's  bodily  system  was  a  con- 
tributing cause,  I  asked,  "Suppose  the  plaintiff  were 
'a  bleeder' — of  the  hemorrhagic  diathesis,  as  the 
technical  expression  runs — so  that  a  trifling  lesion 
would  produce  (in  the  sense  of  being  followed  by) 
excessive  hemorrhage,  long  continued,  almost  impos- 
sible to  check,  could  it  be  argued  that  the  diathesis 
was  a  contributing  cause  to  the  continued  disabil- 
ity ?"  Surely  such  conditions  of  the  body  are  condi- 
tions only  (in  the  logical  sense  of  the  word)  and  not 
causes. 

The  appeal  should,  in  my  opinion,  be  dismissed 
with  costs." 

All  the  four  judges  of  the  highest  court  in  the 
Province  agreed  that,  while  medically  the  infection 
was  a  cause  of  the  disability,  it  should  not  be  con- 
sidered such  in  interpreting  such  a  contract. 

The  case  is  interesting  (if  for  no  other  reason) 
as  showing  that  even  courts  of  lav/,  conservative  as 
they  are  and  must  be,  cannot  avoid  taking  cog- 
nizance of  the  advance  of  medical  science. 

Osgood  Hall. 
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In  March,  1789,  William  Dummer  Powell,  a  lawyer  practising  in 
Montreal,  was  appointed  "First  Judge"  of  the  Court  of  Common  Pleas 
for  the  District  of  Hesse:  and  shortly  thereafter  came  to  Detroit.  It 
is  of  him  and  his  Court  that  I  would  speak — but  first  a  word  or  two 
of  the  times  prior  to  his  appointment. 

When  in  1759-60,  Canada  passed  from  under  the  French  Crown,  her 
extent  toward  the  West  was  ill-defined  but  of  course  the  French  terri- 
tory included  Detroit.  The  Articles  of  Capitulation,  Sept.  8,  1760, 
between  General  Amherst,  Commander-in-Chief  of  the  British  forces, 
and  Marquis  de  Vaudreuil,  Governor  of  Canada,  provided  by  Article  III 
that  the  French  troops  "who  are  in  Our  posts  situated  on  Our  frontiers 
.  .  .  at  Detroit,  Michilimaquinac  and  other  posts"  should  have  the 
honours  of  war  but  were  not  to  serve  during  the  war — such  of  them  as 
remained  in  Canada  were  not  to  be  carried  into  other  British  territory. 
Article  XXXIX.  By  the  Treaty  of  Paris,  February  10th,  1763,  Article 
IV,  the  King  of  France  "cedes  and  guarantees  to  His  .  .  Brltannick 
Majesty,  in  full  right  Canada,  with  all  its  dependencies  .  .",  and  His 
Britannick  Majesty  agreed  to  allow  French  inhabitants  and  other 
French  subjects  to  withdraw  in  safety  and  freedom  wherever  they 
might  think  proper,  but  within  eighteen  months  of  the  ratification  of 
the  Treaty. 

By  this  Treaty,  Detroit  and  its  surrounding  Country  passed  defini- 
tively under  the  British  Crown. 

Detroit  had  been  known  for  about  a  century — in  1686  a  fort  had 
been  built  at  Fort  Gratiot  but  it  had  been  abandoned.  Then  in  1701 
Cadillac  with  a  priest  and  some  hundred  men  established  a  fort  on 
what  is  now  Jefferson  Avenue,  Detroit.  His  men  occupied  the  adjoin- 
ing country;  and  the  settlement  increased.  At  the  time  of  the  Con- 
quest in  1760,  Major  Rogers  (the  original  of  Fenimore  Cooper's  Leather 
Stocking)  who  had  been  commissioned  to  take  over  the  conquered  terri- 
tory to  the  West,  found  the  population  of  Detroit  and  its  neighborhood 
to  be  about  1,000,  the  settlement  running  along  the  river  several  milee. 

The  Royal  Proclamation  of  October  3rd,  1763,  divided  the  territory 


which  had  been  ceded  by  the  Treaty  of  Paris  into  "four  distinct  and 
separate  governments" — the  Detroit  territory  came  within  the  Govern- 
ment of  Quebec  (although  it  is  impossible  to  make  out  precisely  the 
boundaries  intended — probably  the  authors  of  the  Proclamation  did 
not  know  themselves.) 

For  a  time  Detroit  seems  to  have  had  a  kind  of  semi-detached  exist- 
ence; but  May  1st.  1775,  it  was  definitely  and  formally  annexed  to  the 
Province  of  Quebec  with  a  Commandant  fully  under  the  control  of  the 
Quebec  authorities. 

Coming  into  British  hands,  a  fairly  large  immigration  took  place 
which  was  a  little  added  to  by  the  rebellion  of  the  Colonies  against 
the  Motherland.  Indians  acknowledged  the  right  of  the  King  of  Eng- 
land to  the  land  on  either  side  of  the  river,  and  some  settlements  made 
their  appearance  on  the  east  side. 

During  all  the  troublous  times  of  the  Revolution,  Detroit  was  full  of 
British  soldiers  and  loyal  civilians.  In  1783,  it  was  expected  by  the 
authorities  at  Quebec  that  many  settlers  would  make  their  way  to 
this  district  from  Virginia  and  Maryland  "in  order  to  free  themselves 
from  burdensome  taxes:"  care  was  taken  "not  to  receive  any  whose 
political  characters  will  not  bear  the  nicest  scrutiny  .  .  .  none 
shall  be  permitted  to  settle  in  this  Province  but  those  of  approved  loy- 
alty." All  must  take  the  oath  of  allegiance  and  subscribe  a  Declara- 
tion promising  to  maintain  and  defend  to  the  utmost  of  their  power  the 
authority  of  the  King  and  Parliament  as  the  supreme  Legislature  of 
this  Province. 

Jehu  Hay  was  commissioned  Lieutenant-Governor  at  Detroit  in  that 
year  and  directed  (after  a  short  delay)  to  repair  thither  at  once:  he 
did  not  arrive  until  July  12th  of  the  following  year,  1784.  He  had 
been  instructed  to  inform  himself  of  the  number  of  Loyalists  at  and 
near  Detroit:  at  first  he  could  find  only  one  man  of  that  description 
(July  16th,  1784):  by  August  5th  he  had  discovered  twelve,  and  by 
September  2nd,  twenty-five,  whose  names  he  sends  on  to  Governor 
Haldimand  (amongst  them  Simon  Girty,  the  well-known  "Renegade"). 
He  gives  the  names  of  twenty-six  others  wishing  to  settle  at  Detroit 
with  their  families,  one  with  twenty  in  his  family,  two  with  ten,  two 
with  eight,  the  number  in  other  families  not  given — these  were  living 
near  Fort  Pitt  (Pittsburgh)  and  had  not  taken  up  arms  against  the 
Crown;  they  wished  to  settle  under  the  British  flag,  provided  lands 
were  granted  them. 

The  Definitive  Treaty  of  Peace,  concluded  September  3rd,  1783,  had 
been  ratified  by  Congress,  January  14th,  1784,  and  proclaimed  the  same 
day.  This  by  Article  II  made  a  boundary  between  the  United  States 
and  British  territory  the  middle  line  of  the  Great  Lakes  and  the  con- 
necting rivers:  and  consequently  Detroit  was  within  the  American 
territory.  But  the  same  Treaty  by  Article  IV  had  provided  that 
"creditors  on  either  side  shall  meet  no  lawful  impediment  to  the  re- 
covery of  the  full  value  in  sterling  money  of  all  bona  fide  debts  hereto- 


fore  contracted."  Certain  of  the  States  had  passed  legislation  which 
prevented  British  creditors  enforcing  by  process  of  law  their  claims 
against  American  debtors  in  these  States.  They  refused  to  repeal  the 
obnoxious  legislation,  the  general  Grovemment  could  not  compel  them 
to  do  so  and  this  section  of  the  Treaty  was  a  dead  letter.  Thereupon 
Britain  determined  to  keep  possession  of  the  Forts  on  the  right  side 
of  international  rivers,  including  that  at  Detroit,  until  redress  should 
be  granted  to  British  subjects.  Detroit  was  held  as  British  territory 
notwithstanding  many  protests  from  the  American  Government, — the 
Americans  did  not  abandon  the  claim,  but  m)ore  than  once  approached 
the  Indians  with  the  claim  to  sovereignty. 

Settlers  came  in  from  Ohio  and  elsewhere  till  in  1788  there  were 
about  four  thousand  in  Detroit  and  vicinity  and  "increasing  fast", — 
"along  the  bank  of  the  River,  a  computed  distance  of  four  miles  below 
the  Fort  and  twelve  above  it,  and  about  the  same  distance  on  the 
opposite  bank."  The  Indians  on  the  left  shore  vacillated  in  their 
position  regarding  settlement  there — sometimes  protesting  against  it 
and  sometimes  expressing  their  approval.  It  may  be  that  the  quantity 
and  kind  of  the  gifts  made  to  them  had  something  to  do  with  their* 
policy.  The  whole  country  on  either  side  of  the  waters  was  not  infrc 
quecutly  referred  to  as  "Detroit,"  sometimes,  indeed,  as  "Detroit  and  its 
dependencies." 

The  "Merchants"  of  Detroit  with  one  exception  (Duperon  Baby,  whom  ^ 
we  shall  meet  again)  were  English  and  Scotch:  Baby  was  Canadian, 
i.  e.,  French-Canadian.  In  addition  to  these  merchants,  there  were 
many  Indian  Traders,  mostly  Canadians.  These  took  goods  from  the 
merchants,  i.  e.,  the  importers,  carried  them  into  the  Indian  terri- 
tory and  traded  them  for  furs.  It  need  not  be  said  that  no  small  or 
unimportant  part  of  these  goods  consisted  of  "wet-goods,"  rum,  brandy 
and  the  like.  The  employees  of  these  Traders  were  also  Canadians 
as  a  rule.  The  rest  of  the  population  in  the  Post  and  the  farming 
community  were  mixed,  Canadians  predominating. 

Detroit  was  a  great  distributing  point,  sending  about  £60,000  worth 
of  British  manufacture  yearly  into  the  Indian  territory  and  consuming 
about  £20,000  in  the  settlement  itself;  while  great  quantities  of  fur 
and  peltries  were  sent  to  Montreal  agents  to  be  by  them  shipped  to 
London  for  sale  on  account  of  the  Detroit  merchants. 

So  long  as  the  French  Regime  lasted,  the  Commandant  of  the  Fort 
was  the  judge  in  all  disputes  and  had  almost  unlimited  power  and 
jurisdiction.  Much  the  same  state  of  affairs  continued  when  British 
forces  took  the  place  of  French:  English  law  was  supposed  to  govern 
but  there  is  little  doubt  that  "the  length  of  the  Chancellor's  foot  was 
a  foot."  By  the  Proclamation  of  1763,  Detroit  became  formally  part 
of  the  Province  of  Quebec;  and  by  the  same  Instrument  the  English 
Law,  Civil  and  Criminal,  was  made  the  law  of  the  Province. 

In  the  Royal  Commission,  November  21st,  1763,  to  James  Murray  as 
Captain  General  and  Governor-in-Chief  of  the  Province  of  Quebec,  he 
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was  given  power,  with  the  advice  and  consent  of  the  Council,  "to 
Erect,  Constitute  and  Establish  such  and  so  many  Courts  of  Judicature 
and  Publick  Justice  within  Our  said  Province"  as  should  be  necessary 
— the  Commission  further  gave  him  power  to  "constitute  and  appoint 
Judges  and  in  cases  requisite  Commissioners  of  Oyer  and  Terminer, 
Justices  of  the  Peace,  Sheriffs  and  other  necessary  officers  and 
ministers  in  our  said  Province."  His  Instructions,  December  7th, 
directed  him  to  apply  his  Attention  to  these  great  and  important  ob- 
jects (Sec.  16). 

In  the  following  year,  September,  1764,  Governor  Murray  Issued  an 
Ordinance  establishing  a  Court  of  King's  Bench  for  the  Province  to 
sit  at  Quebec — in  this  sat  the  Chief  Justice  with  power  to  hear  and 
determine  all  cases,  Civil  and  Criminal, — an  Appeal  lying  from  his 
decision  to  the  GJovernor  and  Council  in  cases  over  £300  Sterling: 
a  further  Appeal  being  provided  for  from  the  Governor  and  Council  to 
the  King  and  Council  where  the  Matter  in  contest  was  of  the  value  of 
£500  Sterling  or  upward.  The  Chief  Justice  was  also  to  hold  a  Court 
of  Assize  and  General  Gaol  Delivery  once  a  year  at  Montreal  and  Three 
Rivers.  It  had  been  intended  that  the  Court  at  Montreal  should  sit 
twice  a  year,  but  this  was  found  too  expensive. 

A  Court  of  Common  Pleas  was  also  established  with  jurisdiction  in 
cases  above  £10  with  an  appeal  to  the  Court  of  King's  Bench  in  cases 
of  £20  or  upwards.  This  also  sat  at  Quebec  at  the  same  time  as 
the  King's  Bench  and  was  intended  "only  for  Canadians."  Either 
party  might  demand  a  jury  (in  the  King's  Bench  the  trial  was  by  jury) : 
when  the  amount  in  contest  was  over  £300  Sterling  an  Appeal  lay 
to  the  Govemor-in-Council  and  a  further  Appeal  to  the  King  in  Council 
where  the  amount  was  £500  Sterling  or  upward.  In  both  Courts  the 
Law  of  England  was  to  be  applied  except  in  cases  between  natives 
of  the  Province  where  the  cause  of  action  arose  before  October  1st, 
1764,  in  which  cases  the  French  law  and  customs  were  to  prevail. 

Justices  of  the  Peace  were  to  determine  cases  of  less  importance,  one 
Justice  up  to  £5  and  two  up  to  £10  "current  money  of  Quebec" 
(£1  Quebec  Currency  is  $4)  without  appeal:  three  Justices  or  more 
in  Quarter  Sessions  could  hear  and  determine  causes  above  £10 
and  not  more  than  £30  subject  to  an  appeal  to  the  King's 
Bench.  The  Courts  of  Quarter  Sessions  were  to  sit  every  three  months 
at  Quebec  and  Montreal  only,  until  there  should  be  a  competent  number 
of  persons  qualified  to  be  Justices  of  the  Peace  at  or  near  Three  Rivers : 
and  the  Province  was  divided  into  two  Districts  for  that  purpose  by  the 
Rivers  (Jodfroy  and  St.  Maurice.  By  this  Ordinance,  of  course,  Detroit 
came  within  the  jurisdiction  of  the  Quarter  Sessions  at  Montreal  and 
the  Justices  of  the  Peace  of  that  District — ^no  very  great  advantage,  as 
we  shall  see  later. 

Neither  the  law  nor  its  administration  was  wholly  acceptable 
to   the    Canadians.      In    1770,    February    1st,    Sir    Guy    Carleton,    the 


Govemor-in-Chief  issued  another  Ordinance  taking  away  the  Civil 
jurisdiction  of  the  Justices  of  the  Peace  and  directing  all  disputes  for 
any  sum  not  exceeding  £12  Currency  ($48)  to  be  tried  by  the  Judges 
of  the  Courts  of  Common  Pleas.  The  Court  of  Common  Pleas  formerly 
sitting  at  Montreal  and  considered  part  of  the  Court  of  Common  Pleas 
at  Quebec  was  made  independent  with  Judges  residing  constantly  at 
Montreal.  The  two  Courts  at  Quebec  and  Montreal  were  limited  in 
their  jurisdiction  to  their  own  Districts  and  were  to  be  constantly 
open  except  on  Sundays  and  certain  vacations.  One  day  in  each  week 
was  to  be  set  aside  for  these  cases  not  exceeding  £12,  and  one  Judge 
might  determine  them:  every  Friday  to  be  a  Court  day  for  such  cases. 

Agitation  for  and  against  the  reinstitution  of  Canadian  law  con- 
tinued and  at  length  in  1774  was  passed  The  Quebec  Act,  14  George  III, 
C.  83.  This  by  section  3  revoked  and  annulled  as  of  May  1st,  1775, 
all  Ordinances  of  the  Governor  and  Commissions  to  Judges,  &c.,  there- 
tofore made:  Section  8  provided  that  "in  all  matters  of  controversy 
relating  to  property  and  civil  rights  resort"  should  "be  had  to  the  Laws 
of  Canada,"  i.  e.,  the  former  French  Canadian  law:  while  Section  II 
retained  the  English  Criminal  Law.  By  Section  17  the  Crown  re- 
tained the  right  to  erect  Courts  of  Criminal,  Civil  and  Ecclesiastical 
Jurisdiction  and  to  appoint  judges  and  officers.  This  Act  aroused  the 
bitterest  opposition  from  the  English  subjects  and  petitions  were 
sent  to  Westminister  for  its  repeal  but  in  vain. 

Governor  Carleton  received  with  his  new  Commission,  Instructions 
dated  January  5th,  1775,  which  directed  him.  Sec.  15  (in  general)  to 
establish  a  Provincial  Court,  the  Court  of  King's  Bench,  for  cognizance 
of  all  Pleas  of  the  Crown  (i.  e..  Criminal  cases)  in  the  Province — also 
to  divide  the  Province  into  two  Districts,  those  of  Quebec  and  Mon- 
treal and  establish  in  each  a  Court  of  Common  Pleas  with  jurisdiction 
over  all  civil  causes  "cognizable  by  the  Court  of  Common  Pleas  in 
Westminister  Hall."  He  was  instructed  also  that  there  should  be  an 
"Inferior  Court  of  Criminal  and  Civil  Jurisdiction  in  each  of  the  Dis- 
tricts of  the  Illinois,  St.  Vincenne,  Detroit,  Missilimakinac  and  Gasp6e 
by  the  name  of  the  Court  of  King's  Bench  for  such  District" — the 
Judges  of  these  inferior  Courts  to  have  the  same  jurisdiction  in  Civil 
matters  as  any  other  Judge  of  a  Court  of  Common  Pleas  and  in 
Criminal  matters  the  same  as  the  Chief  Justice  of  the  Province  except 
that  in  Treason,  Murder  and  other  Capital  Felonies  they  should  only 
arrest  and  commit  to  the  gaols  of  Quebec  or  Montreal  to  be  tried 
before  the  Chief  Justice:  Appeals  in  matters  over  £10  to  be  taken 
to  the  Govemor-in-Council  with  a  further  appeal  to  the  King  in  Coun- 
cil in  cases  of  £500  and  upwards.  The  importance  attached  to  these 
inferior  Courts  is  manifested  by  another  reference  to  them  in  Section 
31,  and  Section  56  provides  a  salary  of  £100  for  "one  Judge  of  the 
Inferior  Courts  of  King's  Bench  and  Common  Pleas  at  each  of  the 
.     .     five  Posts"  with  £50  of  a  salary  to  an  Assistant  or  Assessor. 

The  Courts  of  Common  Pleas  at  Quebec  and  Montreal  were  each 
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to  have  three  Judges,  "two  of  our  natural-bom  subjects  of  Great 
Britain,  Ireland  or  our  other  Plantations  and  one  Canadian."  The  in- 
ferior Courts  were  to  have  only  one  "a  natural-born  subject  of  Great 
Britain,  Ireland  or  our  other  Plantations  and  .  .  .  one  other  Per- 
son being  a  Canadian  by  the  name  of  Assistant  or  Assessor  to  give 
advice  to  the  Judge  in  any  matter  where  it  may  be  necessary." 

The  invasion  of  the  Province  by  the  American  Rebels  rendered  it 
necessary  to  place  the  legal  system  on  a  provisional  basis  for  the  time 
being — three  Judges  were,  April  10th,  1775,  appointed  for  Quebec  and 
three  for  Montreal  under  the  name  Conservators  of  the  Peace,  but 
nothing  was  done  for  Detroit  or  the  other  four  Districts. 

The  invaders  having  been  driven  from  the  Province,  Carleton  pro- 
ceeded to  pass  an  Ordinance  in  regular  form,  February  27th,  1777. 
This  divided  the  Province  into  two  Districts,  Quebec  and  Montreal,  as 
before,  established  a  Court  of  Common  Pleas  for  each  to  sit  at  the  two 
cities  respectively  at  least  one  day  each  week  for  causes  over  £10  Ster- 
ling and  another  for  those  of  or  under  £10.  Above  £10,  two  Judges 
were  necessary  and  an  appeal  lay  to  the  Governor  and  Council  with  a 
further  appeal  to  the  King  in  Council  where  involving  £500  Sterling 
or  over.  Up  to  £10,  one  Judge  was  sufficient  and  there  was  no  appeal 
(unless  there  was  a  question  of  duty  payable  to  the  King,  fee  of  office 
or  annual  rents  &c.,  in  which  case  no  matter  what  the  immediate 
value  an  appeal  lay  to  the  Governor  in  Council  and  to  the  King  in 
Council).  By  an  Ordinance  of  March  4th,  1777,  a  Court  of  King's 
Bench  was  established  for  the  Province  with  Criminal  jurisdiction  to 
hold  two  sessions  in  Quebec  and  two  in  Montreal  each  year:  also  a 
Court  of  Quarter  Sessions  was  established  for  each  of  the  two  Dis- 
tricts to  sit  four  times  a  year.  Nothing  was  done  toward  carrying  out 
the  erection  of  inferior  Courts  in  the  five  out-lying  districts:  and  De- 
troit remained  in  the  District  of  Montreal. 

The  American  Revolution  having  succeeded  and  the  Definitive 
Treaty  of  Peace  having  been  signed  at  Paris,  September  3rd,  1783,  and 
ratified  early  the  following  year,  it  was  confidently  expected  that  De- 
troit would  be  given  up  to  the  Americans.  We  have  seen  how  and 
why  that  expectation  was  not  satisfied. 

Turning  now  to,  the  state  of  affairs  at  Detroit — from  the  surrender 
of  Detroit  by  the  French  for  a  few  years  the  occupation  by  the 
British  was  by  force  of  arms  and  conquest;  but  the  Treaty  of 
1763  made  legal  what  had  previously  been  by  force. 

During  this  period  of  two  or  three  years,  there  does  not  seem  to 
have  been  anything  in  the  way  of  civil  courts,  the  British  command- 
ants  following  the   example   of  their   French  predecessors. 

They  took  it  upon  themselves  after  the  formal  cession  to  commission 
Justices  of  the  Peace — it  is  said  that  Gabriel  Le  Grand  acted  under 
some  commission  of  the  kind  as  early  as  1763. 

In  the  "Pontiac  Manuscript"  under  date  May  20th,  1763,  mention  is 
made  of  "Mr.  Le  Grand  who  has  been  substituted  as  judge  in  the 
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place  of  Mr.  St  Cosme,"  and  he  seems  to  have  been  acting  as  judge  In 
1765. 

Two  years  later  Philip  Dejean  received  a  similar  commission. 
In  the  same  year,  1767,  the  Commandant  Major  Bayard  gave 
Dejean  another  commission  as  "Second  Judge"  to  hold  a  "Tempery 
Court  of  Justice  to  be  held  twice  in  every  month  at  Detroit,  to  Decide 
on  all  actions  of  Debt,  Bond,  Bills,  Contracts,  and  Trespasses  above  the 
value  of  £5  New  York  Currency."  (In  the  New  York  Currency,  a 
shilling  was  12 1^  cents — a  York  shilling  or  "Yorker"  still  in  vogue  on 
the  north  shore  of  Lake  Ontario  in  my  boyhood,  fifty  years  ago.  £  1= 
20s=$2.50,   £5=$12.50.) 

When  Henry  Hamilton  was  sent  as  Lieutenant  Governor  in  1775, 
he  allowed  Dejean  to  continue  in  his  Court  as  Justice  of  the  Peace, 
and  Dejean  went  far  beyond  the  limits  of  the  authority  of  a  Justice  of 
the  Peace.  We  are  told  that  a  man  and  woman  were  tried  in  1776  by 
Dejean  with  a  jury,  six  English  and  six  French,  on  a  charge  of  arson 
and  larceny,  but  the  jury  "doubted  of  the  arson."  The  man  was  exe- 
cuted, it  is  said  by  the  hands  of  the  woman  who  thus  bought  her  free- 
dom. The  attention  of  the  authorities  at  Quebec  was  drawn  to  the  state 
of  matters  in  Detroit,  by  the  extraordinary  proceedings,  and  warrants 
were  issued  for  Governor  and  Justice.  The  Grand  Jury  at  the  Court 
of  King's  Bench  at  Montreal  on  Monday,  September  7th,  1778,  pre- 
sented Dejean  for  "divers  unjust  &  illegal  Terranical  &  felonious 
Acts"  during  1775,  1776  and  1777  at  Detroit;  and  Henry  Hamilton  the 
Governor  for  that  he  "tolerated,  suffered  and  permitted  the  same  under 
his  Govermant,  guidance  and  direction" — hence  the  warrant. 

The  stirring  times  following  the  American  invasion  of  Quebec  were 
on,  and  the  offenders  escaped  immediate  punishment. 

By  letter  of  April  16th,  1779,  Lord  George  Germain,  Secretary  of 
State  for  the  Colonies  (afterwards  Viscount  Sackville)  wrote  "The 
presentments  of  the  Grand  Jury  at  Montreal  against  Lieut.-Gov. 
Hamilton  and  Mr.  Dejean  are  expressive  of  a  greater  degree  of  jealousy 
than  the  transaction  complained  of  in  the  then  circumstances  of  the 
Province  appeared  to  warrant.  Such  stretches  of  authority  are,  how- 
ever, only  to  be  excused  by  unavoidable  necessity  and  the  justness  and 
fitness  of  the  occasion."  He  therefore  ordered  that  the  Chief  Justice 
should  examine  the  evidence  of  "the  Criminal's  Guilt,  and  if  he  be  of 
opinion  that  he  merited  the  Punishment  ....  tho'  irregularly 
inflicted  ...  a  'nolle  prosequi' "  should  be  entered.  This  was 
done. 

It  is  not  unlikely  that  it  was  Hamilton,  rendered  cautious  by  this 
experience,  who  recommended  the  Merchants  to  form  the  Board  of 
Arbitrators  to  be  mentioned  later. 

Thereafter  I  cannot  find  any  trace  of  either  civil  or  criminal  law 
being  administered  in  Detroit  until  the  year  1789. 

As  to  Civil  cases,  a  vivid  account  of  the  unsatisfactory  state  of 
affairs  is  given  in  a  Report  of  the  merchants  of  Montreal.  "The  mer- 
chant of  Detroit  sends  to  Montreal  for  a  summons  against  one  of  his 
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Debtors  .  .  .  His  letter  takes  a  month  frequently  coming  down,  the 
Summons  issues  and  three  months  is  the  shortest  space  allowed  for 
its  return  and  according  to  the  season  four,  five  and  six  months  is 
granted.  The  Summons  goes  up  .  .  .  some  ignorant  Person  is  ap- 
pointed to  serve  it,  he  commits  an  error;  so  that  when  the  writ  is  re- 
turned, the  Service  is  found  defective,  and  the  only  remedy  then  left 
to  the  plaintiff  is  to  begin  again — this  happens  at  least  three  times 
out  of  five,  but  if  perchance  the  Summons  is  returned  properly  served 
and  that  Judgment  goes  by  Default,  it  then  requires  six  months  before 
the  property  of  the  Debtor  can  be  seized  upon  at  Detroit  by  virtue  of 
an  execution  issuing  on  a  Judgment  so  obtained,  and  even  when 
Execution  goes  up  it's  of  no  avail  unless  the  Commanding  OflBcer  of 
the  Post  interferes  by  affording  Military  aid  to  enforce  it."  The  Re- 
port states  that  there  are  not  less  than  forty  suits  a  year  above  £10 
Sterling  by  persons  in  Detroit  against  others  in  the  same  place  and 
not  above  one-fourth  have  the  desired  effect,  not  to  mention  the  very 
great  expense  for  costs  of  suit — if  a  resident  Judge  were  to  be  ap- 
pointed there  would  be  three  or  four  hundred  suits  as  well  below  or 
above  £10  Sterling.  The  Report  recommended  the  formation  of  a 
District  separate  from  that  of  Montreal  and  composed  of  the  Posts  of 
Detroit  and  Michilimackinac,  the  establishing  of  a  Court  of  Civil  Juris- 
diction therein  to  be  called  the  Court  of  Common  Pleas  with  similar 
jurisdiction  to  that  of  the  other  Courts  of  Common  Pleas  in  the  Prov- 
ince and  presided  over  by  one  Judge  whose  judgment  should  be  final 
upon  to  £50  Currency  ($200)  with  an  appeal  to  the  Court  of  Montreal 
when  over  that  sum.    The  Governor  did  not  follow  this  advice. 

In  this  state  of  affairs  it  is  no  wonder  that  the  Detroit  Merchants 
formed  themselves  into  an  Association,  each  member  of  which  signed  a 
general  Arbitration  Bond  binding  himself  to  abide  by  the  decision  of 
Arbitrators  in  any  dispute  between  them.  Of  course,  no  one  could  be 
compelled  to  implement  his  agreement;  still,  in  most  cases,  the  conse- 
quences of  refusing  to  do  so  were  so  serious  that  the  awards  were 
obeyed  "lor  *liose  who  would  not  obey  could  not  recover  debts  and  the 
commanding  officer  refused  to  grant  them  passes  to  go  for  their  canoes 
to  the  Indian  Country  .  .  .  People  who  lived  in  Detroit  were  com- 
pelled to  submit  or  live  there  as  outlawed."  But  as  this  was  only  "a 
local  temporary  expedient  dictated  by  extreme  necessity  .  .  .  pos- 
sessing no  coercive  authority  to  carry  its  judgments  into  execution 
it  could  not  answer  the  end  of  a  Court  of  Judicature,  although  it  "was 
better  than  none." 

The  needs  of  the  inhabitants  of  Detroit  were  not  overlooked:  we 
find  in  the  new  Instructions  to  Sir  Guy  Carleton,  now  become  Lord  Dor- 
chester, August  23rd,  1786,  while  there  is  no  direction  to  establish  an 
Inferior  Court  at  the  five  Posts,  there  is  a  provision  for  the  payment 
of  one  Judge  (£100)  and  one  Assistant  or  Assessor  (£50)  at  each  "of 
the  above  posts" — Detroit  alone  being  specifically  mentioned. 

At  length  Dorchester  by  Patent  dated  July  24th,  1788,  formed  the 
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territory  which  was  afterwards  to  be  Upper  Canada  and  including  the 
Detroit  region,  into  four  Districts,  Luneburg,  Mecklenburg,  Nassau 
and  Hesse,  the  last  named  being  the  most  westerly,  stretching  from 
Long  Point  on  Lake  Erie  and  comprehending  "all  the  residue  of  our 
said  Province  in  the  Western  or  inland  parts  thereof,  of  the  entire 
breadth  thereof  from  the  Southerly  to  the  Northerly  boundaries  of  the 
same."  He  says  in  a  letter  to  Sydney,  November  8th,  1788,  "the  three 
districts  of  Luneburg,  Mecklenburg  and  Nassau  are  inhabited  only  by 
the  loyalists  or  old  subjects  of  the  Crown":  in  the  same  letter  he  says, 
"Some  (of  the  Canadians  or  new  subjects)  are  also  found  in  the  Dis- 
tricts of  Gasp6  and  Hesse." 

A  Court  of  Common  Pleas  was  established  in  each  District:  and 
July  24th,  1788,  Messrs.  Duperon  Baby,  Alexander  McKee  and  William 
Robertson  were  appointed  Justices  of  the  Court  of  Common  Pleas  for 
the  District  of  Hesse — all  Detroit  men,  the  first  a  "Canadian."  Thomas 
Smith  was  the  same  day  appointed  Clerk  of  the  Court  as  well  as  Clerk 
of  the  Peace  and  of  the  Sessions  of  the  Peace.  Eight  gentlemen  were 
appointed  Justices  of  the  Peace,  four  "Canadians"  and  four  "old  sub- 
jects." 

The  appointments  to  the  Bench  of  the  Civil  Court  were  not  received 
with  approval  by  the  citizens  of  Detroit.  Baby  and  Robertson  were 
merchants  (the  former  the  only  French-Canadian  merchant  in  that 
settlement).  They  were  "extensively  interested  in  trade,  and  discus- 
sions respecting  property  connected  with  it  must,  nine  times  out  of 
ten,  affect  them  either  immediately  or  circuitously."  Moreover,  those 
interested  wanted  a  Judge  and  the  "professions  of  Judge  and  Merchant 
combined  in  the  same  person  are  wholly  incompatible."  "Much  of  the 
commercial  prosperity  of  the  nation  is  at  stake  in  this  District  perhaps 
as  much  as  in  all  others  combined  and  from  the  hazardous  nature  of 
the  trade,  a  proper  judicial  establishment  is  essentially  requisite  to 
give  any  security  to  it.  But  that  security  can  only  be  obtained  by  the 
appointment  of  at  least  one  person  of  professional  abilities  and  char- 
acter with  a  salary  depending  neither  on  perquisites  nor  the  volun- 
tary contributions  of  Individuals."  A  petition  from  which  I  have  been 
quoting  was  signed  by  some  thirty-four  inhabitants  of  Detroit — all 
"old  subjects."  M.  Baby  having  been  named  one  of  the  Judges  did 
not  think  it  proper  for  him  to  sign,  and  "the  rest  of  the  (French) 
Inhabitants  are  not  concerned  in  trade,  being  for  the  greatest  part 
planters  who  consider  themselves  but  very  little  concerned  in  law." 
Robertson,  who  as  well  as  Baby,  refused  the  appointment,  signed  the 
Petition  (which  probably  was  written  by  him)  and  sent  a  letter  to  the 
Honourable  William  Smith,  Chief  Justice  of  the  Province,  setting  out 
the  objections  to  the  Court  and  recommending  the  appointment  of  one 
Judge  learned  in  the  law.  He  and  Baby  brought  the  Petition  to  Quebec 
and  urged  it  upon  the  Governor.  He  gave  evidence,  October  24th, 
1788,  before  a  Committee  of  the  Council  to  whom  the  matter  was  re- 
ferred: and  that  body  was  convinced  of  the  justice  of  the  petition. 
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In  the  following  month,  November  14th,  the  Committee  reported  ad- 
vising the  appointment  of  "Gentlemen  of  Law  Abilities  and  possessing 
knowledge  in  the  custom  of  Merchants"  and  payment  by  Salary  on 
"such  certain  and  permanent  provision  for  their  support  as  the  dignity 
and  importance  of  their  stations  require." 

However,  it  was  decided  to  appoint  but  one  Judge  for  the  time  being; 
and  as  we  have  seen,  William  Dummer  Powell  was  fixed  upon  by  the 
Governor  as  "First  Judge." 

By  an  Ordinance  May  7th,  1789,  Section  3,  it  was  enacted  by  Gov- 
ernor and  Council  "that  until  the  Bench  of  the  Court  of  Common  Pleas 
for  the  District  of  Hesse  shall  have  three  Judges  duly  appointed  there- 
in, all  the  Powers  and  Authorities  of  the  whole  number  shall  be  vested 
in  such  person  as  shall  have  a  Commission  to  be  First  Judge  thereof." 
Section  9  further  provided  that  in  Civil  actions  instituted  in  Hesse 
the  jurisdiction  of  the  Court  should  not  be  ousted  on  the  ground  that 
the  cause  of  action  arose  without  the  District,  or  that  the  Domicil  of 
the  Defendant  was  out  of  the  District,  but  that  all  proceedings  should 
be  as  effective  "as  if  the  Cause  of  Action  and  Ground  of  Defence  had 
arisen  and  all  Transactions  relating  to  the  same  had  happened  within 
the  said  District  of  Hesse."  This  showed  the  very  great  confidence 
reposed  and  rightly  reposed  in  William  Dummer  Powell. 

Let  us  now  see  who  this  William  Dummer  Powell  was. 

The  "First  Judge"  Himself.' 

Early  in  the  eighteenth  century,  William  Dummer,  Lieutenant  Gov- 
ernor of  Massachusetts — he  of  "Dummer's  War"  fame — brought  with 
him  from  England  as  secretary,  a  gay  young  man  of  Welsh  descent, 
John  Powell  by  name.  Dummer  came  of  Roundhead  stock,  his  father, 
the  younger  son  of  a  good  Hampshire  family,  having  on  the  Restora- 
tion in  1660  emigrated  to  Massachusetts  from  London,  where  he  had 
carried  on  business  as  a  silversmith.  Powell's  family  were  Cavaliers: 
"Church  and  State"  their  cardinal  principle.  He  was  handsome,  light- 
hearted,  and  with  habits  such  as  we  associate  with  a  courtier  of 
Charles  the  Second — "too  dissipated  to  secure  him  happiness."- 

Dummer  had  a  sister  Anne,  "a  little  woman  of  very  dignified  pres- 
ence and  manner  and  sober  conversation,"  "a  proud  Presbyterian  who 
had  disdained  many  offers."  Powell  made  a  bet  one  day  in  his  club 
that  he  would  marry  her,  and  did  so — only,  however,  with  the  express 
agreement  that  all  children  after  the  first  son  should  be  brought  up 
Independents;  the  first  son  to  be  Church  of  England. 

The  eldest  son  was  called  John;  he  was  bred  a  High  Churchman 
and  Tory;  the  others  were  Republicans  and  Congregationalist  or  Pres- 


*Those  who  may  be  Interested  and  desire  further  information  concerning  Powell 
are  referred  to  "The  Ijife  of  Chief  Justice  William  Dummor  Powell"  by  the  writer, 
which  Is  shortly  to  be  published  by  The  Carswell  Company,  Toronto. 

*This  and  other  quotations  are  from  the  manuscripts  of  the  Chief  Justice 
now  in  the  posses.slon  of  his  ffreat-prandson  Aemillus  Jarvis.  Esquire,  of 
Toronto.  Nearly  all  the  facts  of  this  article  are  taken  from  the  same  or  other 
contemporary  manuscripts. 
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byterian.  This  John  Powell  became  contractor  for  victualling  the 
Royal  Navy  at  Boston,  and  made  considerable  money.  He  married 
Janet  Grant,  of  a  well-known  aristocratic  Scottish  family,  whose 
father,  Suetonius  Grant,  had  renounced  claims  to  a  baronetcy  and  was 
living  in  the  Colony  of  Rhode  Island  as  a  merchant.  Their  eldest  son 
was  bom  in  Boston  in  1755  and  was  christened  William  Dummer. 

William  Dummer  Powell  was  not  designed  for  any  profession  or 
business — it  was  believed  that  his  father  could  and  would  provide  for 
him  and  the  rest  of  the  family.  He  was  educated  at  the  Boston  Free 
Grammar  School,  and  afterwards  at  a  well-known  private  school  in 
Tunbridge,  Kent;  then  he  was,  at  the  age  of  fourteen,  sent  to  Holland 
to  acquire  the  French  and  Dutch  languages.  Returning  to  England  at 
the  age  of  sixteen,  he  spent  a  year  of  unsettled  life,  during  which  he 
"cultivated  the  good  graces  of  the  ladies  more  than  any  other  pursuit" 
In  1772  he  sailed  for  Boston,  having  been  recalled  to  attend  his  father 
whose  life  was  despaired  of.  In  the  summers  of  1773  and  1774  he 
visited  Canada  and  the  "Middle  Provinces,"  applying  himself  to  law 
in  the  winter,  not  to  fit  himself  to  practise  law  but  to  qualify  himself 
for  public  life. 

These  were  troublous  times.  In  December,  1773,  "the  Boston  Tea 
Party"  threw  the  East  India  Company  tea  into  the  Harbour,  and 
Boston  was  all  aflame  with  rebellion.  The  consignees  of  this  tea  were 
intimate  friends  of  the  Powells;  indeed,  Anne  Powell,  sister  of  William 
Dummer  Powell,  afterwards  married  one  of  them — Isaac  Winslow 
Clarke,  son  of  Richard  Clarke;  father  and  son  being  in  partnership  as 
consignees  and  agents  of  the  East  India  Company. 

It  is  not  without  interest  to  note  that  a  sister  of  Isaac  Winslow 
Clarke  married  John  Singleton  Copley,  the  painter,  and  became  the 
mother  of  the  celebrated  Lord  Lyndhurst,  Lord  Chancellor  of  Great 
Britain. 

John  Powell's  family  were  loyal  to  the  core,  and  William  Dummer 
Powell  joined  the  garrison  at  Boston  as  a  volunteer,  serving  during 
the  siege.  But  he  fell  in  love  with  an  English  girl,  Anne  Murray 
(daughter  of  Dr.  J.  Murray  of  Norwich,  England)  who  was  then  on  a 
visit  to  her  aunt,  Mrs.  Inman,  at  Boston.  The  young  couple  were  mar- 
ried in  1775.  The  bride's  health  became  impaired,  and  her  husband 
took  her  to  England,  accompanying  General  Gage  when  he  gave  place 
to  Howe. 

The  father  was  obliged  to  leave  Boston,  and  went  also  to  England. 
He  lost  considerable  money  by  the  bankruptcy  of  his  agents;  and  it 
became  obvious  that  William  Dummer  Powell  must  make  his  own 
living.  He  accordingly  entered  the  Middle  Temple  as  a  student  at  law, 
January  24th,  1776,  and  continued  his  studies  for  some  three  years; 
he  was  not,  however,  at  that  time  "called."  William  Grant,  who  had 
made  a  name  for  himself  at  the  Bar  in  Canada,  left  the  Province  in  1779 
for  England,  where  he  was  to  become  Master  of  the  Rolls.     Wben 
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Powell  heard  of  this,  he  thought  that  there  would  be  a  chance  for  him 
in  the  new  country,  particularly  as  he  had  some  knowledge  of  it  and  had 
friends  there.  He  provided  himself  with  letters  recommendatory  from 
Lord  Sackville  and  some  officers  of  the  army  who  had  been  hospitably 
entertained  in  his  father's  house  in  Boston;  and  he  arrived  in  Quebec 
in  August,  1779. 

The  Grovemor,  Sir  Frederick  Haldimand,  a  soldier  of  fortune,  honest 
but  gruff,  "had  no  use"  for  lawyers  and  (in  substance)  told  Powell  so. 
Accordingly,  Powell  made  his  way  up  to  Montreal.  He  had  been  ad- 
mitted to  practise  in  Quebec  on  the  strength  of  a  letter  of  recommenda- 
tion from  the  Royalist  Governor  Wentworth  to  Lieutenant  Governor 
Cramahe;  and  in  his  new  home  he  received  some  assistance  from  his 
friends,  amongst  them  Richard  Winslow  Clarke,  later  to  become  his 
brother-in-law. 

His  most  noted  client  was  Pierre  du  Calvet,  who  had  rather  inclined 
toward  treason  on  the  occupation  of  Montreal  by  the  American  troops. 
Du  Calvet  thought  he  did  not  get  fair  play  from  the  Montreal  Courts, 
and  published  an  atrocious  libel  against  the  judges.  For  this  a  crim- 
inal information  was  filed,  and  he  was  tried  by  a  special  jury.  Owing 
in  great  measure  to  the  skill  of  his  counsel,  he  secured  an  acquittal.' 
This  triumph  and  Powell's  sound  knowledge  of  law  soon  got  him  into 
good  practice,  especially  among  the  official  class. 

In  1780  his  wife,  who  had  been  left  behind  in  England  with  her  three 
boys,  came  out  to  him.  She  was  on  the  voyage  captured  by  an  Ameri- 
can privateer  and  taken  to  Boston.  There  the  friends  of  her  husband's 
family  and  her  own  friends  treated  her  handsomely  and  procured  her 
the  means  of  reaching  her  husband  in  Montreal. 

At  the  Conquest  in  1759-60  the  English  law,  civil  and  criminal,  had 
been  to  a  great  extent  adopted  by  the  Military  Governors;  and  by  the 
Proclamation  of  1763  this  law  had  been  in  terms  imposed  upon  the 
conquered  colony.  By  the  Quebec  Act  of  1774  the  English  Criminal  law 
was  retained  and  the  former  French-Canadian  civil  law  re-introduced. 
This  gave  much  offence  to  the  English  and  American  Loyalist  immi- 
grants, and  they  organized  a  movement  for  the  re-instatement  of  the 
English  civil  law.  Into  this  movement  Powell  threw  himself  with 
much  vigour:  he  soon  became  a  leader,  and  was  chosen  one  of  the 
delegates  to  carry  a  petition  to  the  King  in  that  sense  across  the  At- 
lantic. He  crossed  to  England  and  remained  there  for  the  winter  of 
1783-84;  but  the  Government  were  too  busy  with  India  and  Ireland 
to  pay  much  attention  to  his  petition.     He  was  called  to  the  Bar  of 


*Du  Calvet  was  Imprisoned  by  Governor  Haldimand  for  a  long  time  on  a  very 
strong  suspicion  of  treasonous  dealing  with  the  American  Rebels.  On  the  Peace 
in  1783  he  was  released.  He  proceeded  to  England,  where  he  made  an  appeal 
to  the  Government  and  the  public  against  his  treatment  in  the  Colony :  he  also 
Instituted  an  action  against  Haldimand  in  the  English  Courts  for  £20.000  dam- 
ages for  false  imprisonment.  He  came  to  this  continent  to  obtain  evidence  for 
that  action  upon  a  Commission,  and  sailing  from  New  York  for  London,  March 
15th,  1786  on  an  old  Spanish  prize  then  called  the  "Sherburne"  he  was  lost 
at  sea ;  neither  ship  nor  passengers  being  ever  heard  of  again — "a  violent  storm 
such  as  had  never  occurred  in  the  memory  of  man."  The  perils  of  the  sea  were 
then  very  real. 
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the  Middle  Temple  February  6th,  1784  and  returned  to  this  continent 
in  the  spring  of  1784.  The  Treaty  of  Peace  of  1783  having  been  signed, 
he  sailed  direct  for  Boston,  where  he  remained  for  some  time  in  the 
endeavour  to  get  back  for  his  family  their  property  which  had  been 
taken  from  them.*  As  he  refused  to  renounce  his  allegiance,  he 
failed  in  the  attempt,  notwithstanding  Article  V  of  the  Treaty  of 
Peace.'  He  returned  to  Canada  in  1785,  and  renewed  the  practice  of 
law  with  very  great  success. 

As  we  have  seen,  in  1788  a  Court  of  Common  Pleas  was  organized 
in  each  of  the  four  districts  into  which  Lord  Dorchester  divided  the 
territory  afterwards  to  be  Upper  Canada:  Luneburg,  Mecklenburg, 
Nassau,  and  Hesse.  We  have  seen  that  the  Grovemor  appointed  three 
non-professional  men  as  Judges  of  the  Court  in  the  District  of  Hesse; 
and  that  neither  the  appointees  nor  the  people  were  satisfied  with  the 
constitution  of  the  Bench,  and  petitioned  for  a  Judge  who  was  a  trained 
lawyer.  The  high  professional  attainments  of  Powell  marked  him  out 
for  the  position,  and  he  was  appointed  in  1789;  a  special  provision 
being  made  that  he  should  have  all  the  powers  of  three  Judges. 

The  District  of  Hesse  consisted  of  the  southwestern  part  of  what  is 
now  Ontario,  and  the  British  still  k'ept  possession  of  Detroit  and  the 
adjoining  country. 

Powell,  with  his  wife  and  family  including  Anne  Powell  his  sister, 
left  Montreal  May  11th,  1789  for  Detroit,  where  they  arrived  June  9th; 
a  trip  of  twenty-nine  days.  There  is  still  extant  a  M.SS.  written  by 
Anne  Powell  giving  a  graphic  account  of  the  journey.  They  drove  from 
Montreal  to  Lachine  and  then  took  to  flatboats  as  far  as  Kingston, 
which  they  reached  on  the  tenth  day.  Then  a  schooner  took  them  to 
Fort  Niagara  (also  in  possession  of  the  British).  There  they  saw  the 
celebrated  Joseph  Brant  and  the  illfated  Lord  Edward  Fitzgerald,  and 
attended  an  Indian  Council  at  which  upwards  of  two  hundred  Indian 
Chiefs  were  present.  They  passed  over  to  Lake  Erie  and  took  ship; 
their  passage  thence  to  Detroit  lasted  five  days. 

The  Court  House  was  at  L'Assomption  (Sandwich)  on  the  east  side 
of  the  river;  but  the  Powells  resided  in  Detroit.  Most  of  the  proceed- 
ings of  the  Court  are  still  existing.  The  law  administered  was  the 
French  Canadian  civil  law,  and  the  language  French  or  English  in- 


*In  this  endeavor  he  received  the  wholehearted  assistance  of  his  republican 
uncles ;  they  were  well  known  and  ardent  revolutionaries,  whose  names  will  be 
found  in  accounts  of  contemporary  Boston ;  e.  g.  see  Frothingham's  "Life  of 
Joseph  Warren,"  p.  244,  note  1 ;  Drake's  "Tea  Leaves",  pp.  L,  301 ;  "Siege  of 
Boston"  pannitn.  John  Powell's  name  is  in  several  Acts  of  Attainder  of  the 
Massachusetts  Legislature. 

*"V.  It  is  agreed  that  the  Congress  shall  earnestly  recommend  it  to  the 
Legislatures  of  the  respective  States  to  provide  for  the  restitution  of  all  estates, 
rights  and  properties  which  have  been  confiscated  belonging  to  real  British 
subjects  ....  and  that  Congress  shall  also  earnestly  recommend  to  the 
several  States  a  reconsideration  of  all  acts  and  laws  regarding  the  premises  so 
as  to  make  the  said  laws  or  acts  perfectly  consistent,  not  only  with  justice  and 
equity,  but  with  that  spirit  of  conciliation  which  on  the  return  of  the  blessings 
of  peace,  should  universally  prevail." 

The  manner  in  which  certain  of  the  States  acted  in  connection  with  the  Loyal- 
ists and  their  forfeited  property  forms  one  of  the  most  discreditable  chapters  in 
history ;  instead  of  receiving  conciliatory  treatment,  the  Loyalists  were  mis- 
represented, slandered,  vilified,  as  well  as  robbed  under  the  forms  of  law. 
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differently.  In  addition  to  sitting  in  and  as  the  Court  of  Common 
Pleas,  Powell  was  frequently  appointed  on  the  commissions  of  Oyer 
and  Terminer  and  General  Gaol  Delivery,  when  criminal  cases  came 
before  him.  I  have  before  me  the  original  record  which  shows  that  an 
unfortunate  burglar  received  sentence  of  death  from  him.  Criminal 
cases  were  tried  with  a  Jury:  civil  cases  apparently  in  the  Court  with- 
out. 

When  Canada  was  di\aded  into  two  Provinces,  Upper  Canada  and 
Lower  Canada,  by  the  Act  of  31  George  III  c.  31  (1791),  the  Upper 
Province  by  its  first  legislation  introduced  the  English  civil  law  (1792). 
Powell  continued  to  preside  in  his  Court  of  Common  Pleas  till  1794 
when  on  the  organization  of  the  Court  of  King's  Bench  for  Upper 
Canada  he  was  appointed  the  first  puisne  justice  of  that  Court,  the 
Chief  Justice  of  the  Province,  William  Osgoode,  being  ex-officio  chief 
of  the  Court. 

To  Powell  was  left  the  duty  of  framing  the  practice  and  getting  the 
Court  into  operation,  Osgoode  having  left  the  Province  and  become 
Chief  Justice  of  Lower  Canada. 

Powell  continued  to  be  the  senior  puisne  justice  till  1815,  when  he 
was  appointed  Chief  Justice."  As  Chief  Justice  he  acted  till  1825, 
when  he  resigned  on  a  pension,  dying  in  1834.' 

His  many  and  valuable  services  as  a  Judge  we  need  not  go  into  here. 
Americans  may,  however,  be  interested  to  know  that  he  was  one  of 
the  representatives  of  the  inhabitants  of  York  (Toronto)  when  it 
capitulated  to  the  American  invaders  in  1813.  There  are  many 
episodes  in  his  life  of  great  interest.  It  will  be  sufficient  here  to  men- 
tion a  few. 

His  younger  son  Jeremiah  was  sent  to  New  York  to  learn  business; 
he  went  to  Hayti  and  acted  there  as  a  trader.  The  negro  Emperor 
Dessalines,  angry  at  Jeremiah  selling  him  as  gold  lace  what  was  mere 
gilded  stuff — "cuivre-dor6" — made  dire  threats  against  him.  Just  at 
that  time  Miranda  came  along — a  Venezuelan  "Pat-riot" — who  had  got 
together  a  force  in  New  York  to  free  Venezuela  from  the  Spanish  yoke.' 
The  handsome  young  Canadian  attracted  the  attention  of  Miranda, 
who  held  out  to  him  the  hope  of  lucrative  trade  in  South  America,  etc., 
etc.,  and  Powell  thought  it  better  to  go  with  him  than  await  Dessalines' 
coming.  He  received  a  commission  as  Major;  but  the  vessel  he  was 
in  was  captured  by  the  Spaniards.     Some  of  the  adventurers   were 


«It  was  not  till  1829  that  the  practice  arose  of  appointing  native  Canadians 
Chief  Justices  of  the  Province.  The  first  four  came  from  across  the  Atlantic. 
Powell  was  the  fifth  and  the  only  American  bom,  the  sixth  was  also  from 
Britain,  then  in  1829  came  Sir  John  Beverley  Robinson,  the  first  Canadian  bom. 

'Powell  figures  as  defendant  in  two  causes  celebres,  the  one  an  action  against 
him  when  Chief  Justice  of  Upper  Canada  by  Sir  James  Monk  when  Chief  Justice 
in  Lower  Canada.  Powell  seems  to  have  Imagined  because  his  creditor  claimed 
too  much  from  him  he  was  justified  in  refusing  to  pay  what  was  honestly  due. 
The  case  which  was  fought  to  the  Privy  Council  at  Westminister  is  fully  dis- 
cussed in  an  article  by  the  writer  in  The  Canadian  Law  Times  for  July  1914 ; 
34  Can.  L.  T.  589.  In  the  other  case,  Wood  v.  Powell,  he  endeavored  to 
procure  the  Lieutenant-Governor  of  the  Province  to  act  as  a  Chancellor  but 
failed.  The  story  In  the  case  turns  upon  an  old  scandal  in  high  society  In 
Toronto ;  human  nature  is  much  the  same  in  all  places  and  at  all  times,  and  the 
whole  story  may  well  be  left  in  deserved  oblivion. 
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l)eheaded;  and  some,  including  young  Powell,  were  sentenced  to  im- 
prisonment at  Omoa  in  Nicaragua,  a  notoriously  unhealthy  station, 
where  prisoners  were  held  and  used  like  slaves.     This  was  in  1806. 

The  father  received  information  of  his  son's  ill  fortune,  and  went 
at  once  to  the  Spanish  Ambassador  in  the  United  States.  The  Am- 
bassador informed  him  that  only  the  personal  intervention  of  the  King 
of  Spain  would  be  of  any  avail,  and  the  heroic  father  without  delay 
sailed  for  Europe.  He  has  left  an  account  of  his  adventures  on  this  trip, 
which  is  full  of  most  interesting  and  curious  incident.  He  received 
the  assistance  of  Royal  Dukes  and  others  and  finally  made  his  way  to 
Madrid  where  he  was  most  courteously  received  b>  the  "Prince  of  the 
Peace""  and  obtained  an  order  for  his  son's  release. 

The  young  man  came  home  to  Toronto  shattered  in  health;  a  rest 
restored  him  partially  and  he  tired  of  the  monotony  of  a  provincial 
town.  Obtaining  a  position  in  Curasao  (then  in  British  hands)  he 
sailed  for  that  island.  Tiring  of  that  place,  he  set  sail  for  England 
and  was  never  heard  of  again,  vessel  and  crew  either  perishing  in  a 
storm  or  being  captured  by  pirates  or  the  enemy. 

The  Chief  Justice's  daughter  Anne  was  equally  unfortunate.  She 
was  a  high  spirited  woman,  and  falling  out  with  the  somewhat  stiff 
if  stately  society  of  the  Provincial  Capital,  she  made  up  her  mind  to 
go  to  her  father,  who  was  then  in  England.  Sailing  from  New  York 
in  the  spring  of  1822  by  the  packet  "Albion,"  she  was  drowned  in  the 
wreck  of  that  vessel  at  the  Head  of  Kinsale,  on  the  south  coast  of 
Ireland,  April  22nd,  with  nearly  all  the  passengers  and  crew — only 
nine  of  the  former  and  six  of  the  latter  being  saved. 

She  had  encouraged  the  unfortunates  in  their  efforts  to  save  the 
vessel,  and  is  said  to  have  been  the  original  of  the  sailors'  song, 
"Polly  Powell."  Her  body  was  found  and  it  received  Christian  burial 
in  the  Templetrine  churchyard  two  miles  from  Garretstown  Beach 
where  it  came  ashore.  A  tombstone  over  the  grave  and  a  tablet  in 
the  church  were  placed  to  her  memory  by  the  father;  and  these  still 
remain.' 

Of  the  sons  of  the  Chief  Justice,  the  eldest,  his  namesake,  was  one 
of  the  ten  who  met  at  Wilson's  Hotel  at  Newark  (Niagara  on-the-Lake) 
on  July  17th,  1797  to  organize  the  Law  Society  of  Upper  Canada, 
which  has  continued  from  that  day  and  has  been  responsible  for  the 
legal  profession  in  the  Province  for  over  a  century.  Another  son. 
Grant  Powell,  was  a  well  known  medical  man,  and  an  army  surgeon 


*The  "Prince  of  Peace"  was  Manuel  de  Godoy,  Duke  of  Alcudia  and  Chief 
Minister  of  Carios  IV  of  Spain.  He  rose  from  an  obscure  position  by  means 
not  too  creditable,  and  on  his  marriage  with  the  King's  niece  was  created 
"Prince  of  the  Peace"  in  honour  of  the  pacification  of  Bftle  1795,  effected  in 
great  measure  by  him   (at  least  ostensibly). 

His  treatment  of  the  unhappy  father  was  courteous  in  the  extreme ;  and  it  is 
almost  certain  that  his  Influence  had  much  to  do  with  the  speedy  granting  of 
Powell's  petition. 

•A  more  detailed  account  will  be  found  in  The  Canada  Law  Times  for  May. 
1914,  "The  Tragedy  of  Anne  Powell" :  34  Canada  L.  T.  410. 
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during  the  war  of  1812-14.  A  third,  John,  was  the  Alderman  Powell" 
who  brought  warning  to  the  loyal  citizens  of  Toronto  of  the  approach 
of  the  Rebels  in  the  rebellion  of  1837. 

Many  of  the  descendents  of  the  Chief  Justice  are  still  to  be  found 
among  the  best  people  of  Canada;  and  there  is  no  likelihood  that  his 
name  will  ever  be  forgotten. 

The  Records. 

The  extant  Records  of  this  Court  consist  of  two  paper-covered  folio 
volumes,  and  a  third  folio  volume  bound  in  parchment;  the  last  in 
the  vault  at  Osgoode  Hall,  Toronto,  the  first  two  in  the  Ontario 
Archives. 

Those  in  the  Archives  were  discovered  by  Dr.  Fraser,  the  Provin- 
cial Archivist,  in  a  search  made  by  him  through  the  Osgoode  Hall 
vault;  the  other,  being  among  the  Term  Books  of  the  Court  of  King's 
Bench,  escaped  him;  in  going  over  these  Term  Books  in  1913,  I  dis- 
covered it. 

The  Act  of  1794,  34  George  III,  Cap.  2,  by  sec.  32  provided  that  all 
the  Records  of  the  various  Courts  of  Common  Pleas  should  be  trans- 
mitted to  and  deposited  in  the  Court  of  King's  Bench  and  make  a  part 
of  the  records  of  that  Court. 

The  volume  found  by  myself  has  the  original  record  of  the  proceed- 
ings of  the  Court  of  Hesse  from  its  beginning,  July  16th,  1789,  till 
September  24th,  1789;  then  (reversing  the  volume)  from  May  19th, 
1791,  till  August  4th,  1791,  upon  which  day  trie  Court  adjourned  to  the 
11th  of  August.  Some  thirty-six  pages  have  been  cut  out  before  the 
record  for  May  19th,  1791,  which  probably  contained  the  proceedings 
from  September,  1789,  till  May  1791. 

The  first  volume  in  the  Ontario  Archives  contains  the  record  from 
August  11th,  1791,  till  October  20th,  1791;  the  second  from  October 
27th.  1791,  till  January  26th,  1792,  and  then  from  August  21st,  1792  till 
March  31st,  1794.  The  Court  was  on  that  day  "adjourned  till  July. 
Term,"  but  on  July  9th,  1794,  the  Court  was  abolished. 

The  records  are  well  written  and  are  perfectly  legible. 

I  append  Dr.  Fraser's  account  of  how  he  found  the  treasures  now  in 
his  custody. 


^"John  Powell,  an  Alderman  of  Toronto,  went  on  a  reconnoitre  and  was  cap- 
tured by  the  Rebels.  He  shot  Captain  Anderson,  in  whose  charge  he  was,  and 
galloped  into  the  town.  The  Governor,  Francis  Bond  Head,  who  was  wrapped 
up  in  fancied  security,  was  awakened  to  activity  and  defence  by  Powell ;  a  force 
was  collected  and  the  rebel  troops  driven  back  and  scattered.  The  victory  was 
decisive,  for  although  there  were  a  few  bands  still  left,  and  although  a  number 
of  American  "Sympathisers"  invaded  Upper  Canada,  the  rebellion  was  hopeless. 
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Ontario  Archives. 

(Statement  showing  how  the  Records  of  the  First  Court  of  Common 
Pleas  for  the  Districts  of  Hesse,  Mecklenburg  and  Luneburg,  Upper 
Canada,  were  found.) 

DR.   ALEXANDER   PRASER, 

Provincial  Archivist. 

"In  the  summer  of  1910,  Mr.  C.  M.  Burton  of  Detroit,  a  most  public 
spirited  student  of  the  history  of  the  State  of  Michigan,  and  especially 
of  the  early  days  of  Detroit,  called  on  me  in  Toronto  and  expressed 
the  desire  to  see  the  vaults  at  Osgoode  Hall,  the  home  of  the  High 
Courts  of  Ontario.  Mr.  Burton  had  asked  me  before  this  time  to 
enquire  at  Osgoode  Hall  for  the  records  of  the  Court  of  Common  Pleas 
for  the  District  of  Hesse,  or  the  Western  District,  which  at  one  time 
included  Detroit.  The  records  have  been  sought  for  years  in  likely 
and  unlikely  places,  including  Osgoode  Hall,  but  could  not  be  found. 
I  repeated  the  search,  at  his  request,  but  the  oldest  of  the  officials,  the 
custodian  of  the  oldest  vault  for  fifty-one  years,  knew  nothing  of  them 
and  stated  that  two  systematic  searches  at  the  request  of  the  Attorney 
General's  Office  had  been   made  without  avail. 

"We  were  courteously  received  by  Mr.  M.  B.  Jackson,  who  repeated 
to  Mr.  Burton  the  result  of  the  searches  by  himself  and  others.  Mr. 
Burton's  immediate  object  at  the  time,  however,  was  to  observe  the 
method  in  use  for  filing  the  papers  preserved  in  the  vault  and  the 
several  books  used.  We  proceeded  to  the  Old  vault  containing  chiefly 
the  files  of  judgments  in  Q.  B.  cases.  At  that  time  there  was  no 
electric  light  in  the  vaults  and  the  use  of  a  lamp  was  forbidden  be- 
cause of  the  possibility  of  accidental  explosion.  The  languid  flame  of 
a  tallow  candle  sufficed  to  show  the  way,  though  not  to  shed  sufficient 
light  on  the  dust-begrimed  pigeon-holes.  Mr.  Burton  noticed  a  book  of 
ancient  appearance  on  the  top  shelf  that  aroused  his  curiosity.  To 
get  it  for  him,  I  climbed  on  an  uncovered  deal  box  filled  with  old 
papers  that  lay  on  the  floor,  and  reached  the  book.  It  proved  to  be  a 
book  into  which  letters  of  the  eighties  had  been  copied  by  letter 
press — of  no  apparent  record  value.  I  replaced  the  book,  and  in  step- 
ping down  from  the  box  upset  it,  and  the  contents  emptied  on  the 
floor.  Mr.  Jackson  asked  me  not  to  trouble  to  replace  the  loose  ma- 
terial that  had  fallen  out  of  the  box,  which  could  be  attended  to  by  the 
caretaker.  I  however  thought  it  best  to  leave  everything  in  the  condi- 
tion in  which  we  had  found  it,  and  proceeding  to  pick  up  the  contents 
of  the  box,  the  first  article  I  got  was  a  thin  paper  covered  book  similar 
to  the  old-fashioned  books  sometimes  used  by  the  township  valuators 
of  long  ago.  Indeed,  I  thought  it  was  such  a  book  and  I  proceeded  to 
examine  it.  My  astonishment  may  be  imagined  when  I  discovered 
that  the  book  was  one  of  the  long  lost  Minute  Books  of  the  Common 
Pleas  of  the  Western  Districts,  and  there  on  the  first  page  was  the 
name  of  the  "First  Judge,"  the  Honourable  Wm.  Dummer  Powell.  Mr. 
Burton  and  Mr.  Jackson  were  standing  near  me  in  the  narrow  vault, 
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the  latter  holding  the  candle  and  telling  our  Detroit  visitor  of  the  age 
and  glory  of  Osgoode  Hall.  I  suppressed  my  rising  feelings  until  all 
the  papers  had  been  put  back  in  the  box  except  eight  thin  folio  sized 
books,  one  after  another  of  which  I  had  picked  out  of  the  orderless 
heap,  shabby,  tattered,  and  apparently  useless  note  books  but  in  reality 
of  priceless  value — being  the  original  records  of  our  oldest  constituted 
Courts  for  the  old  Districts  of  Hesse,  Mecklenburg  and  Luneburg  in 
Upper  Canada. 

"I  asked  Mr.  Burton  to  look  at  one  of  the  books,  remarking  that  he 
might  feel  interested  in  it.  He  opened  it,  looked  at  the  page,  stared  at 
me,  looked  again,  turned  over  some  leaves,  looked  at  me  again.  He 
tried  to  maintain  the  blase  air  of  a  find-hunter,  but  when  he  saw  the 
holograph  of  his  relative,  John  Munro,  on  one  of  the  pages  he  gave 
up  the  effort  to  appear  calm  and  gave  free  expression  to  his  exultation. 
In  the  circumstances  he  was  to  be  excused  for  having  known  "all 
along"  that  the  precious  records  were  there.  Did  he  not  always  hold 
that  they  must  be  at  Toronto,  in  Osgoode  Hall,  and  that  very  vault; 
and  didn't  he  prove  it  by  coming  all  the  way  from  Detroit  and  going 
straight  to  the  vault;  did  he  not  set  me  to  overturn  the  dusty  box  in 
the  corner,  in  the  corner  of  which  they  had  patiently  hidden  them- 
selves, waiting  for  the  hour  of  his  arrival?  Nor  would  anyone  dimin- 
ish his  joy.  It  was  my  first  great  "find"  in  Osgoode  Hall,  and  I 
promptly  appropriated  them.  But  the  frail  documents  had  a  faithful 
guardian  in  Mr.  Jackson,  who  upheld  the  authority  of  the  stern  Judges 
over  every  scrap  of  paper  in  the  Building.  But  the  Judges  were  not 
stern,  and  finding  a  legal  difliculty  in  transferring  these  and  other 
papers  to  the  Ontario  Government  Archives,  I  prepared  a  Bill  which 
passed  the  Legislature  a  year  later,  as  Chap.  26,  10  Edward  VII,  and 
in  due  course  the  transfer  took  place." 

My  own  find  was  rather  prosaic.  I  was  examining  the  proceedings 
of  the  Court  of  King's  Bench,  and  had  occasion  to  go  over  the  Term 
Books.  No.  10  of  these  volumes  recorded  the  proceedings  in  Term  of 
the  Court  of  King's  Bench  from  November  3rd,  1828,  till  July  1st, 
1830,  but  this  record  was  written  only  on  the  middle  leaves  of  the 
volume,  and  at  either  side  was  the  record  of  the  Court  of  Common 
Pleas  for  Hesse.  What  had  happened  was  plain:  the  Clerk  of  the 
Crown,  finding  a  volume  only  in  part  written  in,  had  economically 
utilized  the  remainder  in  his  own  Court. 

Jurisdiction   of  the  Court  of  Common   Pleas. 

This  Court,  as  we  have  seen,  was  established  by  Lord  Dorchester 
under  the  authority  of  his  Commission,  April  22nd,  1786,  with  the  ac- 
companying Instructions  of  August  23rd,  1786;  the  Quebec  Act  of 
1774  having  expressly  provided  by  section  17  that  nothing  in  the  Act 
should  prevent  or  hinder  the  King  from  establishing  Courts  of  crimi- 
nal, civil,  and  ecclesiastical  jurisdiction  by  Letters  Patent.  As  Black- 
stone  puts  it.  Commentaries  on  the  Laws  of  England  Vol.  Ill,  p.  24,  "all 
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Courts  of  Justice  which  are  the  medium  by  which  he  (i.  e.  the  King) 
administers  the  laws  are  derived  from  the  powers  of  the  Crown." 

The  ordinance  of  27  George  III,  c.  4,  s.  9,  April  30th,  1787  enacted 
that  in  view  of  "the  thousands  of  Loyalists  and  others  settled  in  the 
Upper  Counties  above  Montreal  and  in  the  Bays  of  Gaspy  and  Chaleur" 
it  should  "be  lawful  for  the  Governor  or  Commander-in-Chief  for  the 
time  being  with  the  advice  and  consent  of  the  Council  to  form  by 
Patent  under  the  Seal  of  the  Province  one  or  more  new  Districts" — 
the  ordinance  of  the  following  year  1788,  28  George  III,  c.  7  in  no  way 
qualified  this  power — and  the  (Proclamation)  Letters  Patent  of  July 
24th,  1788,  followed  creating  five  new  Districts,  among  them  that  of 
Hesse. 

The  jurisdiction  of  a  Court  of  Common  Pleas  was  wholly  Civil: 
criminal  matters  being  dealt  with  by  the  Court  of  King's  Bench,  the 
Courts  of  Oyer  and  Terminer  and  General  Gaol  Delivery  and  the 
Quarter  Sessions. 

There  was  no  limit,  superior  or  inferior,  to  the  amount  to  be  sued 
for:  claims  for  £10  sterling  or  under  (£10  sterling  was  taken  as  the 
equivalent  of  £12  Quebec  Currency,  or  vice  versa — the  difference  is 
trivial)  might  be  disposed  of  by  one  judge  without  a  jury  and  without 
appeal  (except  in  special  cases):  above  £10  sterling  two  judges  were 
required  and  an  appeal  lay  to  the  Governor  and  Council  (as  in  special 
cases  of  £10  and  under)  with  a  further  appeal  to  the  King  where  the 
amount  in  dispute  was  over  £500  sterling  (17  George  III,  c.  1  not 
repealed  till  1794,  34  George  III,  c.  6,  s.  38.)  We  have  seen  that  the 
Ordinance  of  1789  gave  the  "First  Judge"  in  the  Court  of  Common 
Pleas  for  the  District  of  Hesse,  such  power  as  that  he  tried  cases  to 
any  amount  without  a  colleague — nor  did  he  have  an  Assessor  or  As- 
sistant: that  was  not  requii^d,  as  he  understood  the  Canadian  law  and 
had  practised  it. 

The  Ordinance  of  April  21st,  1785,  25  George  III,  c.  2  by  Section  9 
provided  "that  all  and  every  person  having  suits  at  law  and  Actions 
in  any  of  the  ....  Courts  of  Common  Pleas,  grounded  on  Debts, 
Promises,  Contracts  and  Agreements  of  a  Mercantile  Nature,  viz.  be- 
tween Merchant  and  Merchant,  and  Trader  and  Trader,  so  reputed 
and  understood  according  to  Law,  and  also  of  Personal  Wrongs,  proper 
to  be  compensated  in  Damages  may  at  the  option  and  choice  of  either 
party  have  and  obtain  the  Trial  and  Verdict  of  a  Jury  as  well  for  the 
Assessment  of  Damages  on  Personal  Wrongs  Committed  as  the  Deter- 
mination of  Matters  of  Fact,  in  any  such  Cause."  Nine  jurors  might 
render  a  legal  verdict:  in  all  cases  between  "Canadians  or  new  Sub- 
jects," the  jurors  were  to  be  Canadians:  in  cases  between  "Natural 
bom  Subjects"  they  were  to  be  Natural  bom  Subjects — in  other  cases 
half  and  half  if  so  desired.  The  Ordinance  of  29  George  III,  c.  3, 
provided  that  in  the  new  Districts,  Gaspe,  Luneburg,  Mecklenburg, 
Nassau  and  Hesse,  a  juror  should  not  be  liable  to  challenge  on  the 
ground  that  he  was  not  a  freeholder  if  he  had  been  the  actual  occupant 
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of  one  hundred  acres  of  land  under  permission  of  the  Government 
within  the  District  for  one  year. 

I  cannot  find  any  instance  of  a  trial  by  jury  in  the  Hesse  Court 
either  before  or  after  1792;  but  there  are  extant  records  of  such  trials 
in  the  Courts  of  Common  Pleas  for  the  Districts  of  Luneburg  and 
Mecklenburg  before  the  formation  of  the  Province  of  Upper  Canada 
and  therefore  before  the  Act  of  32  Gteorge  III,  c.  2  (U.  C.)  which 
enjoined  trial  by  jury. 

In  the  Ordinance  of  1789  there  was  also  a  provision  made  for  Yearly 
Circuit  Courts  to  be  held  in  the  Northern  Parts  of  the  District  of 
Hesse  upon  Proclamation  by  the  Governor — no  such  Proclamation  was 
found  necessary,  so  far  as  I  can  discover. 

We  have  already  seen  that  the  Court  of  Hesse  had  jurisdiction  over 
all  cases  instituted  in  it,  wherever  the  cause  of  action  or  defence 
arose  and  whatever  the  domicile  of  the  defendant.  In  Hesse  also,  by 
Sec.  10  of  the  ordinance  of  1789,  the  Statutes  of  Limitation  and  Pre- 
scription were  not  allowed  to  be  pleaded  except  where  the  cause  of 
action  should  accrue  after  January  1st,  1790:  in  Hesse  as  well  as  the 
other  three  western  Districts,  proof  in  cases  in  which  the  title  to  the 
freehold  should  not  be  in  question  might  be  such  as  would  satisfy 
either  "the  ancient  or  present  Laws  of  the  Province  or  .  .  .  the 
Laws  of  England." 

The  Practice  of  the  Court. 

The  Ordinance  of  April  21st,  1785,  25  George  III,  c.  2,  made  a  dis- 
tinction in  the  practice  according  as  the  claim  was  for  more  than  £10 
sterling  or  not. 

Where  the  claim  exceeded  £10  sterling,  the  plaintiff  drew  up  a 
"declaration"  setting  forth  the  grounds  of  complaint  against  the  de- 
fendant: he  presented  this  to  a  judge  of  the  Court  and  prayed  for  an 
order  to  compel  the  defendant  to  appear — thereupon  the  judge  granted 
an  order  which  the  plaintiff  took  to  the  Clerk  of  the  Court  and  the 
Clerk  issued  a  Writ  of  Summons,  in  His  Majesty's  name  in  the  lan- 
guage of  the  defendant,  tested  in  the  name  of  the  judge,  directed  to 
and  executed  by  the  Sheriff  of  the  District,  commanding  the  defendant 
to  appear  on  the  day  appointed  by  the  judge  "in  the  order  on  the 
declaration,  regard  being  had  to  the  season  of  the  year  as  well  as  to 
the  distance  of  the  defendant's  abode  or  place  of  service  from  the 
place  where  the  Court  may  sit." 

An  attachment  against  the  body  of  a  debtor  might  also  be  had  if  it 
was  shown  that  the  Debtor  was  about  to  leave  the  Province — a  Capias 
a&  Respondendum. 

A  copy  of  the  Writ  of  Summons  and  of  the  declaration  was  served 
upon  the  defendant  in  person  or  left  at  his  house  with  some  grown 
person  belonging  to  his  family.  If  on  the  day  appointed  for  the  re- 
turn, the  defendant  did  not  appear  in  person  or  by  attorney,  the  plain- 
tiff obtained  "a  default"  against  the  defendant — the  case  then  stood 
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over  till  the  next  weekly  Court  day  and  if  the  defendant  failed  to  ap- 
pear on  that  day  without  good  reason  for  such  neglect,  the  Court  would 
hear  sufllcient  proof  of  the  plaintiff's  demand  and  enter  final  judgment 
with  such  costs  as  to  the  Court  should  seem  proper:  execution  would 
issue  on  this  judgment  for  the  amount  of  judgment  and  costs. 

In  cases  not  exceeding  £10  sterling  the  practice  was  a  little  differ- 
ent.    The  plaintiff  made  out  a  declaration  in  the  following  form: 

" Day  of 17 A.  B.  Plaintiff 

C.  D.  Defendant 

"The  plaintiff  demands  of  the  Defendant  the  sum  of 

"due  to  the  Plaintiff  from  the  Defendant  for which 

"said  sum  though  often  demanded  still  remains  due,  therefore  the 
"Plaintiff  prays  judgment." 

This  declaration  might  he  and  often  was  prepared  by  the  Clerk  of 
the  Court.  The  declaration  was  filed  by  the  Clerk  who  made  a  copy 
of  it  and  at  the  foot  of  the  copy  wrote  out  a  summons  in  the  language 
of  the  Defendant  in  a  form  given  by  the  Ordinance.    This  eommanded 

him  to  "pay  the  Plaintiff  A.  B.  the  above  mentioned  sum  of 

together  with costs,  or  else  to  appear  in  person  or  by  your 

agent  before  our  Judges  of  our  Court  of  Common  Pleas  at  the  Court 

House  of  the  City  of on  the day  of 

otherwise  judgment  will  be  given  against  you  by  Default."  This  sum- 
mons was  then  signed  by  one  of  the  Judges  and  a  copy  of  it  and  of  the 
declaration  served  on  the  Defendant,  either  personally  or  left  at  his 
dwelling  house  or  ordinary  place  of  residence  with  some  grown  person 
there. 

If  on  the  day  mentioned  the  defendant  did  not  appear,  the  judges 
or  one  of  them  on  proof  of  service  heard  the  cause  and  gave  judgment 
accordingly.  If  the  defendant  did  appear  but  the  plaintiff  did  not,  or 
did  not  establish  his  cause,  the  action  was  dismissed  with  costs:  but 
if  both  appeared,  the  case  being  tried  out,  judgment  was  given  as  the 
merits  required — execution  not  issuing  for  eight  days  after  judgment 
and  then  only  against  "moveables"  i.  e.  personal  property.  The  judge 
had  the  power  of  directing  payment  by  instalments,  but  the  time  was 
not  to  exceed  three  months  from  the  date  of  the  execution. 

In  all  cases  as  well  below  as  above  £10  sterling,  if  the  defendant 
secreted  or  conveyed  away  his  goods,  or  violently  opposed  their  seiz- 
ure, execution  against  the  person,  a  capias  ad  satisfaciendum,  might 
issue. 

So,  too,  in  actions  between  Merchants  or  Traders,  or  by  Merchants 
or  Traders  for  goods,  etc.,  sold  by  them,  a  ca.  sa.  might  issue  if  the 
execution  against  goods  and  lands  did  not  produce  enough  to  pay  the 
debt;  the  plaintiff  might,  however,  if  the  defendant  swore  he  was  not 
worth  £10  be  obliged  to  pay  for  the  debtor's  support  in  advance  every 
Monday  Ss.  6d.  (70  cents).  This  allowance  "in  time  of  scarcity"  the 
Judges  might  augment  by  any  further  sum  not  exceeding  Is.  6d.  (30 
cents)   so  that  the  creditor  might  find  himself  mulcted  in  a  dollar  a 
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week  for  the  satisfaction  of  keeping  his  debtor  in  prison.  If  he  failed 
to  pay  by  as  much  as  a  cent,  the  debtor  could  claim  his  release  unless 
the  creditor  could  prove  to  the  satisfaction  of  the  Court  that  the  debtor 
had  secreted  or  conveyed  away  his  effects  to  defraud  his  creditors. 

Changes  in  Court  Before   Its  Abolition   in  1794. 

The  Court  as  instituted  corresponded  to  the  Courts  of  Common  Pleas 
at  Quebec  and  Montreal,  but  changes  were  made  by  the  Legislature  of 
the  Province  of  Upper  Canada. 

In  1792  the  very  first  Act  of  this  Legislature  (32  Greorge  III,  c.  1,  sec. 
3)  made  the  important  change  that  "in  all  matters  of  controversy 
relative  to  property  and  civil  rights  resort  should  be  had  to  the  Laws 
of  England,  as  the  rule  for  the  decision  of  the  same";  and  section 
4  revoked  pro  tanto  previous  ordinances.  The  rules  of  evidence 
established  in  England  were  also  prescribed   (sec.  5). 

Chapter  2  of  the  same  Session  provided  that  every  issue  of  fact 
should  be  tried  and  determined  by  the  unanimous  verdict  of  twelve 
jurors,  but  that  the  jurors  might  bring  in  a  special  verdict. 

Chapter  4  abolished  the  special  procedure  theretofore  in  vogue  for 
the  trial  of  actions  of  less  importance.  All  actions  involving  more 
than  40  shillings  Quebec  currency  ($8.00)  were  to  be  commenced  and 
proceeded  with  in  the  same  manner  as  was  directed  for  actions  above 
£10  sterling,  i.  e.  by  writ  of  summons  and  declaration,  etc.  The 
Court  then  had  no  jurisdiction  for  causes  under  40  shillings  (Quebec 
Currency),  and  all  actions  above  that  sum  were  commenced  and  pro- 
ceeded in,  in  the  same  way.  For  causes  under  40  shillings  (Quebec 
Currency)  a  new  Court  was  by  Chapter  6  created.  This  was  the 
Court  of  Requests,  held  by  Justices  of  the  Peace.  At  the  Quarter  Ses- 
sions each  District  was  divided  by  the  Court  into  Divisions.  At  some 
fixed  place  in  each  division,  on  the  first  and  third  Saturday  in  every 
month,  a  Court  sat  called  the  Court  of  Requests,  presided  over  by  two 
or  more  Justices  of  the  Peace.  The  Court  had  power  to  swear  the 
parties  as  well  as  witnesses  called  by  them,  and  was  to  decide  with 
equity  and  good  conscience.  The  practice  was  simple.  One  having 
a  claim  not  exceeding  40  shillings  (Quebec  Currency)  went  to  a 
Justice  of  the  Peace'  and  obtained  a  summons  under  the  hand  of  the 
Justice,  paying  therefor  sixpence  (ten  cents).  This  commanded  the 
defendant  to  appear  on  a  day  fixed  in  the  summons,  and  was  served 
upon  the  defendant  personally  or  left  with  a  grown  person  at  his 
dwelling  house  or  place  of  abode,  for  which  service  one  shilling  (20 
cents),  and  also  four  pence  a  mile  after  the  first  mile,  was  allowed. 
On  the  day  appointed  the  matter  was  tried  and  judgment  given;  cost 
2  shillings  (40  cents).  Witnesses  were  allowed  an  amount  in  the  dis- 
cretion of  the  Court  not  exceeding  2  shillings  and  6  pence  (50  cents) 
per  diem. 

The  Courts  of  Common  Pleas  were  abolished  in  1794  by  the  Act  34 
George  III,  c.   2,  ss.  30,  31,  and  a   Court  of  King's  Bench   for  the 
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Province  established  (section  1)  with  unlimited  jurisdiction,  civil  and 
criminal.  Chapter  3  of  the  same  Statute  instituted  a  Court  in  each 
District  for  the  trial  of  causes  in  all  cases  of  contract  above  40  shillings 
($8.00)  and  not  exceeding  £15  ($60.00).  This  Court  was  called  the 
District  Court,  and  for  the  Western  District  sat  at  Detroit  till  1796. 

Costs. 

Costs  have  for  centuries  always  been  an  important  factor  in  litiga- 
tion. Costs  were  not  known  at  the  Common  Law,  although  the  fact 
that  a  plaintiff  was  put  to  cost  might  be  taken  into  account  in  fixing 
the  damages  to  be  awarded  him.  But,  beginning  with  the  Statute  of 
Gloucester  in  1278,  6,  Edw.  I,  c.  1,  a  number  of  statutes  in  England 
provided  that  the  costs  of  a  successful  plaintiff,  and,  later,  those  of  a 
successful  defendant,  should  be  paid  by  his  unsuccessful  antagonist. 

A  tariff  of  costs  in  the  Courts  of  Common  Pleas  in  Canada  seems 
first  to  have  been  laid  down  by  the  Ordinance  of  March  9th,  1780,  20 
George  III,  c.  3.  That  tariff  provided  both  for  the  counsel  (and  at- 
torney) and  the  clerk  (both  above  £10  sterling,  and  above  £30 
currency)  as  well  as  for  the  crier,  the  bailiff  and  the  sheriff. 

The  Ordinance  of  April  21st,  1787,  27  George  III,  c.  2,  sec.  6  em- 
powered the  Judges  in  cases  above  £10  sterling,  to  award  "such 
costs  as  they  shall  think  reasonable"  against  a  defaulting  defendant; 
by  section  8  "costs  to  the  defendant  against  a  non-appearing  plaintiff." 
In  cases  below  £10  sterling  (section  36)  the  Judge  must  award  costs 
to  a  successful  plaintiff.  I  do  not,  however,  find  any  new  tariff  pre- 
scribed; and  the  costs  allowed  in  the  Court  of  Common  Pleas  for  Hesse 
District  are  distinctly  higher  than  the  tariff  given. 

The  Money  Systems. 

The  system  mostly  used  was  what  was  variously  called  Quebec, 
Halifax,  or  Provincial  currency — pounds,  shillings  and  pence.  The 
value  of  this  money  was  the  same  as  later  in  Canada,  £1  equals  $4.00: 
Is  equals  20  cents.  New  York  currency  was  not  unusual  in  this 
country,  also  composed  of  pounds,  shillings  and  pence:  £1  equals 
$2.50:  Is.  (the  York  shilling  which  was  known  even  in  my  boyhood) 
equals  12%  cents  {ante  p.  77). 

We  find  also  the  old  French-Canadian  currency,  livres  and  sols 
(sous).  In  this  currency  one  livre  equals  20  sols  (there  is  a  clear  mis- 
take in  the  Ordinance  of  General  Murray,  September  14,  1764,  from 
which  it  was  made  to  appear  that  one  livre  equals  10  sols;  that  this 
is  so  can  be  seen  from  comparison  of  the  ordinance  March  29th,  1777, 
17  George  III,  c.  9,  and  the  Act  of  Upper  Canada,  1796,  36  George  III, 
c.  1.) 

From  the  values  given  in  the  ordinances,  a  livre  was  substantially 
the  same  as  the  present  franc  and  about  18%  cents.  The  computation 
is  however,  not  always  exact. 
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It  is  to  be  noted  that  the  pound  sterling  was  considered  equal  10/9 
of  the  currency  pound,  i.  e.  $4  4/9.  This  is  still  considered  "par"  in 
exchange  between  England  and  Canada;  the  true  relative  value  of 
the  pound  sterling  is  (about)  9%  per  cent  above  this,  so  that  when 
exchange  is  in  fact  at  par  it  is  said  to  be  at  109i4- 

Criminal  Courts. 

The  Court  of  King's  Bench  sat  at  Quebec  and  Montreal:  but  the 
Ordinance  of  March  4th,  1777,  17  George  III,  c.  5,  s.  1,  provided  for  the 
issue  by  the  Governor  of  Commissions  of  Oyer  and  Terminer  and  Gaol 
Delivery.  Outside  of  Quebec  and  Montreal,  the  serious  criminal  busi- 
ness was  done  in  the  Courts  of  these  Commissioners  of  Oyer  and 
Terminer  and  General  Gaol  Delivery.  The  same  persons  had  both  com- 
missions, that  of  Oyer  and  Terminer,  which  enabled  them  to  try  all 
indictments  found  before  themselves  and  that  of  General  Gaol  Delivery 
which  enabled  them  to  try  all  persons  found  in  the  prison  which  they 
were  to  deliver — the  prisoners  on  bail  could  not  be  tried  by  them  under 
this  Commission,  but  he  might  appear  before  them  as  Commissioners 
of  Oyer  and  Terminer  and  be  indicted  and  tried.  The  Special  Commis- 
sion of  Gaol  Delivery,  i.  e.  a  Commission  to  try  only  some  person 
named  had  long  been  discontinued. 

After  the  creation  in  1788  of  the  Districts,  Commissions  of  Oyer 
and  Terminer  and  General  Gaol  Delivery  were  issued  from  time  to  time 
In  the  Districts.  Powell  was  always  named  on  those  for  Hesse;  others 
were  associated  with  him  in  the  Commission  but  took  no  real  part  in 
the  trials. 

These  Courts  tried  all  manner  of  treasons,  felonies  and  misde- 
meanors: the  Commission  lapsed  when  the  particular  Court  had  been 
held  and  the  Gaol  was  cleared. 

There  was  in  each  District  a  list  of  Justices  of  the  Peace  whose 
Commission  was  for  life  and  who  sat  each  quarter  of  a  year  in  the 
General  Quarter  Sessions  of  the  Peace,  at  which  at  least  two  were  re-- 
quired  to  be  present,  one  of  them  being  (by  his  Commission)  "of  the 
Quorum."  "The  jurisdiction  of  this  Court  by  Statute  34  Edward  III,  c.  1 
extends  to  the  trying  and  determining  all  felonies  and  trespasses  what- 
soever, though  they  seldom  if  ever  try  any  greater  offence  than 
small  felonies  within  the  benefit  of  clergy;  their  Commission  providing 
that  if  any  case  of  difficulty  arises  they  shall  not  proceed  to  judg- 
ment, but  in  the  presence  of  one  of  the  Justices  of  the  Court  of  King's 
Bench  or  Common  Pleas  or  one  of  the  Judges  of  Assize:"  Blackstone's 
Commentaries,  Bk.  IV,  p.  271.  In  fact,  it  was  only  minor  offences, 
assaults  and  other  trespasses,  nuisances,  petty  thefts  and  the  like 
which  the  Quarter  Sessions  undertook  to  deal  with  in  these  Districts. 

By  the  same  order  July  24th,  1788,  which  appointed  Baby,  McKee 
and  Robertson,  Justices  of  the  Court  of  Common  Pleas,  eight  gentle- 
men were  made  of  the  Commission  of  the  Peace:  Alexander  Grant, 
Guillaume  La  Motte,  St.  Martin  Adhemar,  William  McComb,  Joncaire 
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de  Chabert,  Alexander  Maisonville,  William  Caldwell  and  Mathew 
Elliott — they  thereby  became  entitled  to  the  addition  "Esquire." 
William  Robertson  in  his  letter  of  complaint  to  Chief  Justice  William 
Smith  (already  mentioned)  said  of  some  of  these  that  they  "were 
altogether  unqualified  and  incapable  to  discharge  the  Duties  of  a 
Commissioner  of  the  Peace  .  .  .  their  nomination  was  received 
even  by  themselves  with  surprise  and  by  their  fellow-citizens  with 
evident  signs  of  disapprobation  .  .  .  three,  of  them  are  very  illiter- 
ate and  two  of  them  it  is  publicly  known  in  their  district  can  neither 
read  nor  write  unless  a  mechanical  subscription  of  their  name  .  .  . 
may  be  explained  to  be  writing."  On  being  examined  before  the  Com- 
mittee of  the  Council,  he  said  that  though  Mr.  Maisonville  and  Mathew 
Elliot  could  mechanically  sign  their  names,  they  could  neither  read 
nor  write,  Captain  Caldwell  had  not  a  good  education,  Captain  La 
Motte  was  not  a  popular  character,  and  Mr.  Adhemar  was  settled  at 
St.  Vincent  in  the  American  States.  He  thought  the  former  Commis- 
sion of  the  Peace  was  sufficient,  but  if  not,  he  recommended  Mr.  Asken, 
Mr.  Leith,  Mr.  Shepperd,  Mr.  Sharpe,  Mr.  Park  and  Mr.  Abbott. 

The  Committee  make  no  reference  to  this  in  their  Report:  and  it 
does  not  appear  that  any  new  Commission  was  made  out. 

Messrs.  Thomas  Smith  and  Montforton  were  recommended  as  No- 
taries, the  latter  having  been  acting  as  a  Notary  under  the  appoint- 
ment of  the  Commandants  at  the  Fort,  since  the  death  of  Mr.  Thomas 
Williams  in  1785.  The  former,  as  we  have  seen,  was  appointed  Clerk 
of  the  Court  of  Common  Pleas. 

Place  of  Sitting  of  the  Court  of  Common  Pleas. 

It  has  usually  been  assumed  that  the  Court  of  Common  Pleas  for  the 
District  of  Hesse  sat  in  Detroit.    I  think  that  this  is  an  error. 

In  the  first  place  the  only  Court  records  which  are  extant  state  the 
Court  as  sitting  at  L'Assomption,  i.  e.  Sandwich,  on  the  other  side  of 
the  River. 

Again,  Anne  Powell,  sister  of  Mr.  Justice  Powell,  in  her  description 
of  the  trip  from  Montreal  (the  MSS.  still  subsisting  in  Toronto)  says, 
"The  Fort  lies  about  half  way  up  the  river  which  is  18  miles  in  length. 
In  drawing  the  lines  between  the  British  and  American  possessions 
the  Fort  wa^  left  within  their  lines.  A  new  town  is  now  to  be  built  on 
the  other  side  of  the  river  where  the  Courts  are  held  and  where  my 
brother  must  of  course  reside."  The  "new  Town"  to  be  built  on  the  left 
bank  of  the  river  is  mentioned  more  than  once  in  documents  a  little 
later  in  date — and  while  it  is  certain  Powell  lived  in  Detroit,  there  is 
nothing  to  show  that  he  held  his  Court  elsewhere  than  in  L'Assomp- 
tion across  the  river. 

In  a  letter  by  Lieutenant  Col.  England,  Commandant  at  Detroit, 
dated  Detroit,  July  5th,  1792  he  says,  "there  is  not  at  present  any  civil 
court  established  here." 
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Light  is  shed  on  the  question  by  the  legislation  of  the  new  Province 
of  Upper  Canada — the  name  District  of  Hesse  was  changed  in  1792  by 
the  Act  32  George  III,  c.  8  to  the  Western  District,  and  Sec.  13  of  that 
Act  directed  "that  a  Gaol  and  Court  House  for  the  Western  District" 
should  be  built  "as  near  to  the  present  Court  House  as  conveniently 
may  be."  The  Act  39  George  III,  c.  3  passed  in  1794,  by  Sec.  2  pro- 
vided that  the  new  District  Courts  instituted  by  the  Act  should  be 
holden  "in  the  respective  town,  township  or  place  wherein  the  Court 
House  for  the  District  is  directed  to  be  built  excepting  in  the  Western 
District  where  the  said  Court  shall  be  holden  in  the  town  of  Detroit." 
This  makes  it  quite  clear  that  the  Court  House  was  not  at  Detroit. 

The  Courts  of  Oyer  and  Terminer  sat  also  at  L'Assomption  at  least, 
sometimes. 

That  the  Courts  of  Quarter  Sessions  sat  at  Detroit  from  1793  till 
it  was  given  up  in  1796  is  certain — the  Act  33,  George  III,  c.  6  provides 
by  Sec.  4  "that  the  Courts  of  General  Quarter  Sessions  of  the  Peace  for 
the  Western  District  of  the  Province  shall  commence  and  be  holden  in 
the  town  of  Detroit" — so  also,  as  we  have  seen,  did  the  new  District 
Court. 

This,  too,  came  to  an  end — in  1796  the  Act  36  George  III,  c.  4,  directed 
the  two  courts.  Quarter  Sessions  and  District  Court,  thereafter  to  be 
holden  in  the  Parish  of  Assumption  (Sandwich)  until  such  time  as  the 
Magistrates  should  think  it  expedient  to  remove  and  hold  the  same 
nearer  to  the  "Isle  of  Bois  Blanc." 

The  Clerk  of  the  Court. 


Thomas  Smith  was  of  Welsh  birth.  A  man  of  some  education,  he 
had  been  useful  to  the  Royalist  cause  before  Burgoyne's  campaign;  he 
drew  plans  of  the  fortifications  on  the  Mohawk  River  for  the  purposes 
of  the  Royalists. 

In  1776  we  find  him  coming  to  Niagara  with  information  concern- 
ing the  revolting  colonists:  he  then  proceeded  to  Detroit.  From' 
July,  1776  till  April  1777  he  was  Captain  in  the  Indian  Department 
but  resigned,  apparently  on  account  of  the  uncertainty  of  advance- 
ment, "at  that  time  .without  any  regard  to  persons  or  merit."  There- 
after he  served  in  the  Militia  at  Detroit  as  second  in  command  under 
Colonel  McGregor  until  the  peace  of  1783.  During  this  time  he  took 
part  upon  all  occasions  where  active  service  was  required.  He  says 
that  in  the  hard  winter  of  1780  when  no  person  could  be  found  to  go 
express  from  Detroit  to  Niagara  in  order  to  carry  intelligence  of  the 
movements  of  the  enemy,  he  volunteered  and  "performed  that  fatiguing 
journey  upon  snowshoes." 

He  does  not  seem  to  have  received  a  commission  in  the  army  after 
the  reorganization  of  the  Militia  following  the  Peace  of  1783,  but  he 
was  employed  for  more  than  two  years  in  locating  the  disbanded 
Rangers  and  other  Loyalists  at  Detroit,  who  had  been  waiting  for  the 
lands  which  had  been  promised  them  on  their  enlistment.    He  acted  as 
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Deputy  Surveyor  and  paid  out  considerable  money  of  his  own  to  chain 
and  axemen  employed  in  the  survey. 

He  received  a  commission  as  Justice  of  the  Peace  and  was  so  well 
thought  of  that  in  1788  he  was  recommended  by  the  Detroit  Merchants 
for  a  commission  as  Notary  Public,  an  oflBcer  of  much  greater  import- 
ance in  the  Civil  law  than  at  the  Common  law. 

Smith  was  also  in  1788  selected  to  go  to  Kentucky  to  induce  immi- 
gration from  that  region  into  the  Province. 

Appointed  Clerk  of  the  Court  of  Common  Pleas,  July  24th,  1789,  he 
kept  the  records  (as  far  as  they  are  extant)  in  excellent  style,  the 
handwriting  and  orthography  (at  least  in  English)  being  unexception- 
able. In  connection  with  his  clerkship  of  the  Court,  he  also  was  Clerk 
of  the  Peace  and  of  the  Sessions  of  the  Peace. 

He  also  became  in  1789  the  first  Clerk  of  the  Land  Board  of  the  Dis- 
trict of  Hesse  with  headquarters  at  Detroit,  but  this  situation  he  lost 
the  following  year.  The  proceedings  of  the  Board  indicate  that  he  was 
charged  with  selling  Crown  Lands  and  that  he  demanded  an  oppor- 
tunity of  justifying  his  conduct:  the  charge  seems  to  have  been  with- 
out solid  foundation. 

He  served  as  Clerk  of  the  Court  for  three  years  and  then  retired 
and  practised  his  profession  as  surveyor. 

In  July  1792  he  went  with  Captain  Matthew  Elliott  and  Simon  Girty 
accompanying  a  delegation  of  Indians  to  wait  on  the  United  States 
Commissioners  then  on  an  Island  in  Detroit  river  to  obtain  a  definite 
answer  to  the  enquiry  of  the  Indians  whether  the  Commissioners  were 
authorized  to  determine  the  boundary  between  the  Americans  and  the 
Indians  at  the  Ohio  River. 

He  was  placed  in  command  of  one  of  the  Flank  Companies  of 
Militia  in  the  Western  District,  and  when  General  Wayne  made  his 
invasion  of  the  Indian  country.  Smith  was  ordered  out  on  active  service 
and  served  from  August,  1794  for  four  months  on  that  service;  he  had 
his  baggage  taken  by  Wayne's  armies. 

In  November,  1794  he  was  appointed  Preventive  Officer  (Special) 
by  Governor  Simcoe  of  Upper  Canada  and  served  a  year  in  that 
capacity.  His  position  as  a  United  Empire  Loyalist  was  recognized  by 
a  grant  in  1790  of  200  acres,  Lot  30  concession  1  of  the  "Two  Con- 
nected Townships",  and  in  1792  of  Lot  No.  12,  First  Township  North 
side  River  La  Tranche  (Thames)  and  Xiots  Nos.  49  and  50  on  the 
Petite  Cote. 

When  Detroit  was  given  up  to  the  Americans  in  1796,  Smith  made 
his  election  under  Article  II  of  Jay's  Treaty  of  1794  to  remain  a  British 
subject,  and  continued  to  reside  in  Detroit.  He  was  elected  in  the 
same  year  Member  of  the  Legislative  Assembly  of  the  Province  of 
Upper  Canada  for  the  County  of  Kent.  His  name  appears  in  the  list 
of  1,345  inhabitants  of  Detroit  in  1806;  later  he  removed  from  the 
American  side  and  died  at  Sandwich  in  1833.     He  was  succeeded  by 
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Charles  Smyth  who  will  be  spoken  of  again  in  connection  with  the 
Bar  practising  in  the  Court. 

William  Montforton  acted  as  Clerk  for  a  short  time  during  the 
illness  of  Charles  Smyth  (July  4th,  1792,  he  was  sworn  in;  he  acted, 
August  27th  until  the  end  of  the  year.) 

He  was  of  French  descent  and  apparently  a  protege  of  Rocheblave. 
We  first  hear  of  him  at  Mlchllimackinac,  from  which  place  he  came 
to  Detroit,  about  1778.  He  took  an  active  part  in  opening  the  eyes  of 
the  French  people  at  the  Illinois  who  were  beginning  to  take  the 
American  Rebels  by  the  hand,  influenced  in  some  degree  by  the  assist- 
ance given  by  his  old  land  France.  His  loyalty  was  attested  in  1778 
by  Lieutenant  Governor  Hay. 

In  October  of  that  year,  he  received  a  Commission  as  Captain  of 
the  Militia  at  Detroit  and  made  that  his  only  occupation  for  three 
years.  He  laboured  among  the  Indians  in  the  endeavour  to  secure 
their  loyalty  and  with  much  success. 

He  was  a  man  of  sense  and  information  far  above  the  common 
standard  in  the  Country  at  that  time.  He  had  considerable  property 
also  (including  a  female  slave)  as  appears  from  the  census  rolls  of 
Detroit  for  1779  and  1782. 

Having  a  wife  and  family,  he  found  it  hard  to  make  ends  meet; 
and  we  find  him  granted  rations  in  1784,  and  the  same  year  made  a 
notary  public  in  the  place  of  Thomas  Williams  who  had  been  obliged 
to  give  up  his  Notaryship  from  press  of  private  business.  "Detroit" 
he  says,  "the  most  ungrateful  Country  on  the  earth,  allowed  him 
no  resources  except  to  sell  his  land  and  effects  and  send  back 
to  Canada  a  desolate  wife  to  live  with  his  parents  where  she  could 
find  some  help."  No  doubt,  the  commission  as  Notary  was  intended 
in  some  degree  to  enable  him  to  make  a  living. 

He  is  spoken  of  in  1788  very  highly  and  recommended  for  a  perma- 
nent Notary  Commission.  The  last  trace  of  him  that  I  can  find  is  in 
1793  when  he  makes  a  return  as  Captain  of  Militia  of  his  Company. 

The  Sheriff. 

Gregor  McGregor  (mtetamorphosed  in  some  contemporary  manu- 
scripts to  Grigor  McGrigor)  we  find  as  early  as  1777  in  command  of 
the  Militia  at  Detroit  with  Thomas  Smith  under  him;  he  seems  to 
have  been  a  merchant  in  that  City.  He  continued  to  be  Captain  and 
adjutant  of  the  Town  Militia,  and  in  March  1779  acted  as  one  of  the 
Commissioners  for  taking  the  census  of  Detroit  and  administering  the 
oath  to  the  inhabitants.  He  appears  in  the  roll  with  his  wife  and  one 
boy.  He  was  then  the  owner  of  one  male  slave;  and  his  pay  as  an 
officer  of  the  Indian  Department  was  "8  shillings  York"  ($1.00)  per  day. 
This  was  not  his  only  income  or  he  would  have  been  hard  put  to  it  to 
pay  his  dancing  bills,  which  for  one  winter  alone  amounted  to  £17 
19  11  (say  $72.00).  The  dancing  assemblies  were  quite  a  feature  in 
Detroit  society  but  seem  to  have  come  high. 


31 

By  1782  Mr.  McGregor's  household  had  increased  to  two  boys  and 
two  girls  with  three  hired  men  and  two  male  slaves.  He  had  two 
hundred  arpents  of  cleared  land  and  considerable  live  stock. 

His  pay  in  the  Indian  Department  was  increased  to  "16s  York" 
($2.00)  by  1783  with  rations  as  Captain  of  the  Militia.  The  Provincial 
troops  in  the  Upper  Country  were  in  1784  ordered  to  be  disbanded 
and  McGregor  lost  his  position  in  that  force. 

In  1788  he  was  superintendent  of  Inland  Navigation  and  in  that  ca- 
pacity  made   a   Report  to  Dorchester. 

July  next,  1789,  he  was  appointed  Sheriff  of  the  District  of  Hease 
which  position  he  continued  to  fill  during  the  whole  life  of  the  Court 
of  Common  Pleas. 

About  this  time  he  must  have  received  the  rank  of  Major,  for  we 
find  him  applying  with  that  title  to  the  Hesse  Land  Board  for  grants 
of  land.  April  22nd,  1791,  lots  38  and  39  in  the  First  Concession  of  the 
two  connected  Townships,  four  hundred  acres  in  all  were  "given  to 
Mr.  McGregor,  Major  of  Militia,  as  a  mark  of  attention  for  his  long 
services  at  this  Post,"  (Detroit).  He  took  the  oath  of  Fidelity  and 
Allegiance  required  and  received  his  certificates.  Not  satisfied  with 
these  he  asked  for  lot  43  in  the  Second  Concession;  his  principle  was 
that  of  the  Hoosier  farmer's  wife:  "Git  plenty  when  you  are  agittin." 

In  this  year  he  is  found  requiring  as  Major,  the  Captains  of  the 
Militia  to  make  returns  of  their  companies. 

As  his  name  does  not  appear  in  the  list  of  those  remaining  in  Detroit 
and  continuing  to  be  British  Subjects  on  the  surrender  to  the  Ameri- 
cans of  that  Post  in  1796,  it  seems  probable  that  he  crossed  the  river. 

The   Practitioners. 

There  was  only  one  legally  qualified  Attorney  who  had  been  ad- 
mitted as  such,  who  practised  in  this  Court. 

But  as  in  other  Courts  of  Common  Pleas,  a  layman,  merchant  or 
otherwise,  might  be  appointed  by  special  procuration  by  either  party 
to  act  for  him  in  an  action.  "We  have  in  our  lowest  Court  in  Ontario, 
the  Division  Court,  retained  the  practice  of  allowing  laymen  to  act 
as  agents  for  litigants  (even  without  special  procuration)  but  this  has 
not  been  allowed  in  the  Superior  Courts  since  the  Act  of  1794,  34 
George  III,  c.  4. 

The  one  practitioner  was  Walter  Roe;  he  was  the  son  of  a  resident 
of  London,  England,  a  man  of  some  means.  His  father  died  and, 
his  mother  marrying  again,  Walter  became  dissatisfied  with  his  home 
and  went  to  sea.  After  following  the  sea  for  some  years,  he  attracted 
the  attention  of  his  Captain  by  his  intelligence  and  ability.  When 
the  ship  r^ched  Montreal,  the  Captain  persuaded  Roe  to  enter  a  law 
office.  He  did  so,  and  was  in  1789  admitted  to  practice  law  under  the 
provisions  of  the  Ordinance  of  1785.  He  must  have  left  Montreal  at 
once  for  we  find  him  in  active  practice  in  the  District  of  Hesse  that 
same  summer.    He  appeared  in  the  Court  of  Common  Pleas  in  and  for 
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the  District  of  Hesse  the  very  first  day  it  sat,  July  17,  1789,  and,  as  has 
been  said,  he  was  the  only  professional  man  who  practised  in  that 
Court  during  the  five  years  of  its  existence  (so  far  as  appears  by  the 
extant  records) ;  he  appeared  on  one  side  or  the  other  in  practically 
every  case  of  importance  and  his  name  appears  as  witness  to  many 
of  the  conveyances  of  the  period,  no  doubt  drawn  by  himself. 

Trained  in  the  French-Canadian  law  and  in  the  practice  prescribed 
in  the  Quebec  Ordinances  he  was  at  a  disadvantage  when,  in  1792, 
the  Legislature  of  Upper  Canada  introduced  the  English  Law  and 
in  1794  destroyed  the  Courts  of  Common  Pleas  and  instituted  the 
Court  of  King's  Bench  in  their  place.  His  name  does  not  appear  as 
Counsel  in  the  Term  Books,  although  several  motions  are  made  by 
other  Counsel  acting  as  his  agent;  once,  too,  his  name  occurs  as  wit- 
ness. He  was  a  considerable  land  holder  in  the  Western  District,  his 
name  appearing  in  many  chains  of  title.  It  was  he,  it  is  said,  who  de- 
livered to  the  Americans  the  keys  of  the  Fort  at  Detroit  on  the  sur- 
render of  that  place  the  British  in  1796  under  the  terms  of  Jay's 
Treaty  of  1794.  He  became  a  Barrister  at  law  and  a  member  of  the 
Law  Society  in  1797. 

He  was  made  a  Registrar  for  the  Western  District  of  Upper  Canada 
by  Governor  Simcoe  in  1796,  the  Commission  being  still  extant  in  the 
possession  of  his  grandson,  Albert  E.  Roe,  Toronto. 

It  may  be  noted  that  it  was  a  son  of  his,  William  Roe,  who  was  the 
governmental  clerk  who  saved  the  public  money  from  the  Americans 
on  their  capture  of  York  (Toronto)  in  1813  by  burying  it  on  the  farm 
of  John  Beverley  Robinson  (afterwards  Chief  Justice  of  Upper  Can- 
ada), east  of  the  Don  Bridge  on  the  Kingston  Road. 

William  Roe  afterwards  became  a  prominent  merchant  at  New- 
market. The  family  tradition  is  that  he  was  a  juror  on  the  trial  of  Lount 
and  Matthews,  March  26th,  1838,  for  their  part  in  the  McKenzie  Rebel- 
lion. That  would  appear  to  be  a  mistake  as  these  unfortunate  men 
pleaded  guilty.  The  trial  referred  to  was  probably  that  of  Dr.  James 
Hunter  of  Whitby,  who  was  tried  the  same  day  that  his  two  friends 
were  executed,  April  12th,  1838.  On  this  jury  was  Mr.  Gooderham — the 
original  Gooderham,  grandfather  of  the  present  generation.  I  have 
it  from  one  who  remembered  those  days.  Sir  Aemilius  Irving,  that 
when  the  jui*y  retired  to  their  room,  Mr.  Gooderham  said,  "Gentlemen, 
we  have  had  enough  hanging,"  and  drawing  his  cloak  about  him  added, 
"when  you  are  agreed  on  a  verdict  of  Not  Guilty,  call  me.  I  am  going 
to  have  a  sleep."  He  then  lay  down.  A  verdict  of  Not  Guilty  was 
arrived  at  with  no  great  delay. 

One  layman  who  appeared  as  Attorney  in  the  Court  was  Charles 
Smyth,  afterwards  the  Clerk  of  the  Court;  he  seems  to  have  been  what 
we  now  call  an  unlicensed  conveyancer,  a  class  of  professional  men  not 
yet  quite  extinct. 

A  contemporary  letter  by  the  Honourable  Richard  Cartwright,  a 
member  of  the  Legislative  Council  of  Upper  Canada  says  that  Charles 
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Smyth  the  Clerk  of  the  Court  at  Detroit  was  killed  with  some  other 
British  residents  at  Detroit  in  the  campaign  in  1794  of  Gen.  Anthony 
Wayne  against  the  Indians.  Wayne  certainly  threatened  the  Fort 
on  the  Miami  built  by  Governor  Simcoe  and  the  Militia  were  called  out 
at  Niagara  and  Detroit  in  the  expectation  of  war  with  the  Americans — 
it  was  then  that  Smyth  and  others  joined  an  Indian  expedition  and 
were  killed  by  the  American  troops  in  an  engagement.  Doubt  has 
been  cast  upon  this  statement  of  Cartwright's  but  I  can  see  no  reason 
why  a  Legislative  Councillor  of  Cartwright's  prominence  and  capacity 
should  not  know  the  facts,  or  knowing  the  facts,  should  not  state 
them  correctly. 

It  should  be  borne  in  mind  that  in  those  days  and  with  those  sturdy 
frontiersmen  an  expedition  against  or  with  Indians  was  looked  upon 
as  a  picnic  or  holiday  outing — and  it  was  regarded  much  as  we  now 
regard  a  deer  hunting  trip  in  the  woods — probably  in  most  cases  it 
was  not  more  dangerous. 

Another  was  Joseph  St.  Bernard,  of  whom  I  can  find  no  account. 

"Mr.  McNiff"  also  acted  as  an  Attorney  by  special  procuration.  This 
was  Patrick  McNiff,  a  surveyor.  He  had  been  in  the  eastern  part 
of  the  Upper  Country;  we  find  him  in  1785  employed  as  Deputy  Sur- 
veyor in  surveying  the  Townships  near  Cornwall  and  also  near  the 
"Ottaway  or  Grand  River,"  this  last  for  the  accommodation  of  the 
officers  and  privates  of  the  Engineer  Corps  who  were  to  be  provided 
with  land.  He  had  originally  been,  appointed  to  assist  Mr.  Kotte, 
another  surveyor,  at  5s  ($1.00)  a  day,  but  when  he  became  "Surveyor 
at  New  Johnstown"  (Cornwall)  this  was  increased  by  one-half  when 
actively  employed  with  an  allowance  of  3s  (60  cents)  when  not  em- 
ployed. 

The  next  year,  1786,  we  find  him  employed  to  "transact  the  whole 
business  of  the  settlements  from  No.  1  to  No.  8  townships  below 
Cataraqui"    (Kingston). 

He  remained  in  this  region  as  Deputy  Surveyor  till  1789  when  he 
was  sent  by  John  Collins,  the  Deputy  Surveyor  General,  as  Deputy  for 
the  District  of  Hesse — a  letter  of  introduction  by  Collins  is  still  extant. 
McNiff  lost  no  time  in  applying  to  the  Land  Board  for  a  lot  at  the  en- 
trance of  the  River  Aux  Canards,  and  being  permitted  to  occupy  200 
acres  not  immediately  occupied  by  any  other  person.  He  made  surveys 
in  1790  of  lands  on  the  east  side  of  the  River  purchased  from  the 
Indians  under  instructions  still  extant.  Complaints  were  made  by 
some  of  the  French-Canadians  on  the  East  side  of  the  River  of  his  sur- 
veys, but  apparently  without  solid  foundation.  He  found  difficulties  at 
L'Assomption    (Sandwich)    but   these   seem   to   have   been   overcome. 

In  July,  1791,  he  seems  to  have  been  relieved  of  his  position  by 
Order  in  Council,  and  sent  a  letter  of  expostulation  to  the  Surveyor- 
General  Collins  and  asked  that  if  the  order  in  Council  was  meant  to 
"effect"  him  he  might  "take  the  most  early  opportunity  by  the  opening 
of  the  ensuing  spring  to  convey  my  infants  from  hence  to  some  place 
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where  they  may  not  perish  for  want  of  the  necessaries  of  Life."  He 
says  that  when  he  was  sent  up  to  the  Detroit  Country,  he  could  not 
"suppose  or  even  entertain  the  least  surmise  that  my  long  and  past 
services  should  be  so  little  regarded  by  the  Government  as  first  to 
order  me  with  a  numerous  and  helpless  family  into  the  heart  of  a 
wilderness  near  one  thousand  miles  from  the  seat  of  Government  and 
then  cut  me  off  from  all  support  and  leave  my  infants  to  suffer." 
This  must  have  been  effective,  as  we  find  him  in  1793  engaged  in  sur- 
veys on  the  River  Thames  and  giving  estimates  for  repairs  at  Detroit. 

As  his  name  does  not  appear  amongst  those  retaining  their  British 
allegiance  on  the  evacuation  of  Detroit  in  1796,  it  would  appear  that  he 
became  an  American  citizen.  We  find  his  name  on  the  voter's  roll 
at  the  election  held  January  14th  and  15th,  1799  at  Detroit,  and  he  was 
subpoenaed  as  a  witness  on  the  trial  by  the  Court  of  Common  Pleas 
for  Wayne  County,  October  23rd,  1800,  of  "a  contested  election  of 
George  McDougall,  Esq." 

He  had  in  1795  with  others  purchased  land  from  the  Ottawas  which 
came  in  for  some  animadversions  from  Col.  England,  the  Commandant 
at  Detroit.  In  1797  he  with  two  others  procured  a  deed  of  a  consider- 
able territory  lying  near  Lake  St.  Clair  from  six  Chippewa  Chiefs — 
the  witnesses  to  the  deed  certifying  that  it  was  "signed,  sealed  and 
delivered  the  same  being  first  read  and  fully  explained  to  the  Chiefs 
who  were  perfectly  sober."  The  consideration  was  Six  thousand 
"dollars  or  bucks"  paid  at  or  before  the  delivery  of  the  deed,  but  the 
grantees  McNiff,  James  May  and  Jacob  Harsen,  agreed  in  addition,  to 
deliver  one  hundred  dollars  or  bucks  in  clothing  or  other  necessaries, 
yearly  for  ten  years,  provided  the  grant  is  confirmed  by  the  United 
States,  and  also  every  year  for  thirty  years,  one-half  bushel  of  Indian 
Com  for  every  farm  of  200  acres  improved  on  said  tract  of  land  and 
then  every  year  for  960  years  one  quart  of  com  for  every  farm — the 
chiefs,  their  heirs  and  tribes  to  have  the  privilege  of  hunting,  fishing, 
fowling,  planting  com,  building  huts  and  making  sugar  on  any  part- 
of  the  tract  not  enclosed. 

John  Askin  is  also  found  acting  under  special  power  of  attorney. 

He  was  bom  abo.ut  1741  at  Strabane  near  Belfast,  in  Ireland,  the 
descendant  of  an  Erskine  who  had  emigrated  from  Scotland  and  whose 
name  was  thus  corrupted.  He  served  in  the  British  army  at  Ticonder- 
oga  and  afterwards  went  into  business  in  the  then  far  Northwest  as 
an  Indian  Trader.  As  early  as  1773  he  was  Commissary  at  Michili- 
mackinac  and  continued  there  till  about  1780  when  he  had  a  falling 
out  with  Sinclair,  the  Commandant.  He  had  business  interests  at 
Sault  Ste.  Marie  also. 

In  1775  he  lost  some  £700  worth  of  property,  furs,  which  were 
ordered  by  Colonel  Caldwell,  the  Commandant  at  Niagara  to  be  thrown 
overboard  in  Lake  Erie  for  fear  they  should  be  captured  by  the  Ameri- 
cans; and  some  of  his  property  in  Montreal — 14  puncheons  of  rum — 
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was  carried  off  by  the  American  invaders  when  they  abandoned  that 
City. 

His  sloop  "Caldwell"  is  mentioned  more  than  once. 

As  early  as  1776  he  was  also  Barrack  Master  at  Michilimackinac  as 
well  as  Commissary  of  Provisions.  In  1779  he  was  selected  by  the 
Detroit  Merchants  as  one  of  the  Managers  of  the  Joint  General  Store 
they  established  at  Michilimackinac.  On  his  dispute  with  Sinclair  he 
gave  a  bond  for  £4000  to  settle  his  accounts  with  the  Government  and 
removed  to  Detroit.  The  charge  of  disloyalty  made  by  Sinclair  was 
almost  certainly  baseless,  and  Sinclair  afterwards  regretted  making  it. 

He  took  the  long  and  expensive  journey  to  Quebec  to  settle  his 
account  (1781),  and  returned  to  Detroit  where  he  entered  into  business 
as  a  merchant.  He  appears  on  the  roll  in  1782  as  a  slaveowner  and 
man  of  means.  In  1756  he  bought  some  of  the  property  of  the  Moravian 
Brethren  on  the  Clinton  River  when  they  gave  up  their  mission  at  that 
place. 

A  man  of  liberal  education,  he  was  on  at  least  one  occasion  nomi- 
nated as  a  Commissioner  of  Oyer  and  Terminer,  and  was  a  Justice  of 
the  Peace.  From  and  after  1790,  he  was  a  Member  of  the  Land  Board 
of  the  District  of  Hesse.  He  was  a  considerable  landowner  on  the 
Canadian  side  as  well  as  on  the  other. 

In  1796  on  the  surrender  of  Detroit,  he  remained  a  British  subject 
and  procured  the  signatures  of  others  choosing  to  retain  their  alle- 
giance, but  he  did  not  actually  remove  across  the  river  till  1802.  He 
had  property  interests  opposite  Bois  Blanc,  and  built  a  residence 
which  he  called  Strabane  after  his  native  place  in  Ireland.  This  was 
not  far  from  Walkerville.  In  the  correspondence  of  the  year  1812,  etc., 
it  is  variously  called  "Strabane,  Detroit",  "Strabane,  Amherstburg," 
and  "Strabane,  Sandwich." 

He  was  too  old  to  take  part  in  the  war  of  1812,  but  he  had  four 
sons,  ten  grandsons  and  three  sons-in-law  actively  engaged  on  the 
British  side.  He  survived  till  1818  leaving  many  descendants  on  both 
sides  of  the  river. 

The  First  Case. 

The  first  case  introduces  us  to  the  romance  of  the  place. 

George  McDougall,  a  lieutenant  in  the  Royal  American  Regiment, 
in  1767  petitioned  the  Crown  to  be  granted  Hog  Island,  an  island  then 
about  three  miles  above  Detroit.  This  island  had  been  known  as 
Wah-nah-be-see  (The  Swan),  Isle  au  St.  Clair,  LTsle  au  Cochon,  but 
after  the  conquest  by  Britain  had  settled  down  to  the  plebeian  name  of 
Hog  Island.  It  had  been  for  a  long  time  used  by  many  of  the  inhabi- 
tants of  Detroit  as  a  pasturing  ground;  and  had  been  petitioned  for  at 
least  twice  before,  once  by  Lieutenant  Mant  (who  even  got  a  deed 
for  it,  which,  however,  was  worthless)  and  once  by  Lieutenant  Abbott 
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of  the  Royal  Artillery.  The  King  in  Council  at  St.  James  made  an  order. 
May  4th,  1786,  to  General  Gage,  Commander  in  Chief  of  the  forces 
in  North  America,  to  "put  Lieutenant  George  McDougall,  late  of  the 
60th  Regiment,  in  possession"  of  the  island  "provided  that  can  be 
done  without  umbrage  to  the  Indians."  Gage  sent  instructions  August 
29th,  1768,  to  Captain  Tumbull  (of  the  60th  Regiment)  that  "as  Mr. 
McDougall's  occupying  these  lands  depends  on  the  sufferage  of  the 
Indians  who  have  claims  thereto,  it  will  be  necessary  that  those 
Indians  ....  publickly  signify  to  you  or  rather  give  a 
written  acknowledgment  of  their  consenting  to  the  Cession  of  these 
lands  in  favour  of  Mr.  McDougall."  The  island  lay  within  the  territory 
reserved  by  the  Royal  proclamation  of  October  7th,  1763,  as  hunting 
grounds  for  the  Indians,  and  therefore  their  consent  was  sought. 

Accordingly,  Oketchewanong,  Couttawgin  and  Ottowachkin,  Chiefs 
of  the  Ottawas  and  Chippewas,  for  themselves,  "and  with  the  consent 
of  the  said  nations  of  Indians"  appeared  before  Captain  Tumbull, 
Lieutenant  McAlpin  and  Ensign  Amiel,  of  the  60th  Regiment,  and 
signed  a  formal  conveyance  to  McDougall  of  the  island  in  consideration 
of  goods  valued  at  "£194"  10  "current  money  of  the  province  of  New 
York"  ($486.25) ;  the  goods  being  five  barrels  of  rum,  three  rolls  of 
tobacco,  three  pounds  of  vermillion  and  a  belt  of  wampuni,  down,  and 
three  barrels  of  rum  and  three  pounds  of  paint  when  possession 
should  be  taken.  One  of  the  commanders  at  Michilimackinac  truly 
said  of  the  Indians,  "Rum  is  their  God."  The  totems  of  the  Indian 
Chiefs  are  attached  in  lieu  of  seals. 

Captain  Tumbull  posted  up  a  public  notice  of  the  sale.  May  4th, 
1769,  and  McDougall  also  posted  notices  forbidding  the  public  from 
bringing  any  cattle  on  the  island.  Thereupon,  many  of  the  (French) 
inhabitants  of  Detroit  and  vicinity  petitioned  the  Governor,  Sir  Guy 
Carleton,  alleging  that  the  first  Commandant  of  the  Country,  M.  de 
de  la  Motte,  had  ceded  the  island  to  the  public  as  a  common  to  keep 
the  cattle  in  safety;  that  it  had  been  used  as  such;  that  when  M.  de 
Troutz  was  Commandant  he  had  taken  possession  of  it,  but  a  request 
of  the  public  forced  him  immediately  to  abandon  it;  that  M.  de 
Quindre  had  also  obtained  it  under  the  order  of  M.  de  Celeron,  but  had 
also  to  give  it  up.'  The  petitioners  asked  that  it  might  "remain  in 
common  as  it  has  been  since  the  establishment  of  this  colony." 

This  Petition  being  sent  on  to  General  Gage,  Major  Bruce,  "Com- 
manding Officer  of  Detroit  and  its  dependencies"  was  ordered  to  make 
an  investigation. 

It  was  proved  that  McDougall  had  taken  possession  in  1762-3  and  had 
built  a  house  and  established  his  family  there  without  complaint,  also 
that  the  Canadians  never  put  their  cattle  on  the  island  or  cut  hay 
there  without  the  permission  of  the  Commandant,  and  not  at  all  as 
of  right.  The  report  was  adverse  to  the  petition,  and  McDougall  was 
confirmed  in  his  ownership. 

He  remained  owner  of  the  island  till  his  death  in  1779  or  1780.     It 
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was  taken  for  Crown  purposes  for  a  time,  but  returned  after  the  peace 
of  1783  on  the  petition  of  Lieutenant  Greorge  McDougall,  his  son. 

The  elder  McDougall  left  two  infant  sons,  George  and  John  Robert. 
Haldimand  in  1780  intended  to  reclaim  it  for  the  Crown  and  garrison 
at  Detroit,  but  he  did  not.  George  McDougall,  by  a  letter  of  July  25th, 
1785,  promised  to  give  his  brother  his  undivided  half  of  the  island,  but 
as  John  Robert  was  then  in  difficulties,  George  did  not  at  once  make 
a  deed;  this  he  did  January  6th,  1794. 

The  island  is  now  Belle  Isle,  the  City  Park  of  Detroit  (having,  it 
is  said,  been  named  Belle  Isle  after  a  daughter  of  General  Lewis  Cass) 
and  the  title  is  derived  through  William  Macomb,  to  whom  John  Robert 
McDougall  granted  it  by  two  deeds,  November  11th,  1793,  and  April 
7th,  1794.  These  were  drawn  and  witnessed  by  Walter  Roe,  Mc- 
Dougall's  attorney  in  the  first  action  in  this  Court. 

It  may  be  added  that  George  McDougall,  Sr.,  had  been  captured  by 
the  Indians  at  the  time  of  Pontlac's  seige  of  Detroit,  but  made  his 
escape. 

The  plaintiff  in  the  first  case  in  this  Court  was  this  John  Robert 
McDougall. 

The  defendant  was  a  sergeant  in  the  65th  regiment,  which  we  find 
by  a  Report  of  the  State  of  the  Troops  in  the  Upper  Parts,  1st  Novem- 
ber, 1787,  to  have  been  at  that  date  at  Niagara  and  neighbouring 
places.  The  regiment  must  have  replaced  the  53rd  at  Detroit  early  In 
the  spring  of  1788. 

The  course  taken  in  this  case  is  typical.  The  amount  claimed  is 
over  £10.  The  plaintiff,  by  his  attorney,  Walter  Roe,  made  out  a 
declaration  and  obtained  an  order  for  a  writ  of  summons  from  the 
Judge.  The  Clerk,  Thomas  Smith,  issued  a  writ  of  summons  order- 
ing the  defendant  to  appear  on  July  16th,  1789.  A  copy  of  the  writ 
and  a  declaration  was  served  upon  the  defendant,  and  proper  affida- 
vit of  service  made  by  the  sheriff,  Gregor  McGregor,  or  his  bailiff. 
Upon  the  day  appointed,  the  plaintiff  appeared  in  Court  by  his  attor- 
ney, and  filed  the  writ  and  declaration  with  proof  of  service.  The 
defendant  was  then  called  the  traditional  three  times,  but  did  not 
answer.  The  Judge  thereupon  directed  a  "Default"  to  be  entered  against 
the  defendant.  This  did  not  preclude  the  defendant;  he  might  appear 
on  the  next  Weekly  Court  day.  Accordingly,  we  find  the  case  called 
upon  July  23rd.  He  did  not  appear  then,  and  strictly  the  Court  might 
have  proceeded  on  that  day  to  hear  evidence  and  determine  the  case. 
We  find,  however,  that  this  was  not  done,  but  that  a  second  default 
was  recorded  against  the  defendant,  and  the  plaintiff  was  directed  to 
prove  his  demand  on  August  20th.  On  that  day  the  defendant  did  not 
appear,  and  Mr.  Roe  called  witnesses,  one  to  prove  that  the  defendant 
had  put  sixty  head  of  cattle  on  Hog  Island  in  June,  1788,  and  taken 
off  forty  in  December;  that  he  had  desired  the  witness  to  take  care 
of  the  cattle  and  he  would  pay  him  well.  This  witness  was  Francois 
Chartre,  who  was  "not  Interested  in  the  cause,"  and  who  seems  to  have 


38 

been  care  taker  and  manager  for  McDougall,  the  plaintiff.  Another 
witness,  James  May,  was  a  tenant  in  Hog  Island,  and  received  twenty 
shillings  per  head  for  cattle  put  on  the  island  for  the  season,  whether 
they  remained  or  not.  The  case  then  stood  for  over  "eight  days" — i.  e., 
a  week;  and  on  the  27th  of  August,  judgmient  was  entered  for  £30  9 
6d  and  £9  9  5d  costs,  in  all,  £39  18  lid.  A  writ  of  fieri  facias 
was  issued,  which  cost  another  five  shillings.  This  was  not  effective, 
and  on  October  2nd,  1789,  an  alias  fi  fa  was  issued  for  the  former 
amount  and   £1  15s  subsequent  costs,  in  all  £41  18  lid. 

It  is  worthy  of  observation  that  neither  of  the  parties  gave  evidence. 
It  was  not  till  1869  that  a  party  to  an  action  was  in  this  Province 
allowed  to  give  evidence  in  support  of  his  claim.  Any  party  might  be 
called  as  a  witness  by  the  opposite  party,  after  November  10th,  1852, 
when  the  Act  16,  Vic.  (Can.)  c.  19  was  passed;  but  it  required  another 
statute,  33  Vic.  (Ont.)  c.  13,  coming  into  force  December  24th,  1869, 
to  enable  him  to  give  evidence  on  his  own  behalf. 
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THOMAS  TAYLOR 


WILLIAM  RENWICK  RIDDELL 


The  First  Law  Reporter  in  Upper  Canada  and  his 
Reports. 

By  WILLIAM  KENWICK  RIDDELL.  LL.D..  F.R.Hiat.Soo.,  &o.. 

Justice  of  the  Supreme  Court  of  Ontario. 

In  "  The  Legal  Profession  in  Upper  Canada  in  its 
Early  Periods,"^  just  published  by  the  Law  Society 
of  Upper  Canada,  some  account  is  given  of  the  law 
reporters  in  this  province,  and  of  their  reports. 
The  scheme  of  that  work  did  not  call  for  any  statement 
of  minute  particulars  concerning  either  reporters 
or  reports. 

It  is  the  purpose  of  this  paper  to  go  more  into 
detail  concerning  the  first  of  these. 

In  1823,  the  legislature  by  the  Statute,  4  Geo.  IV., 
c.  3,  authorized  the  Governor  or  person  administering 
the  government  of  the  province  to  appoint  a  reporter 
to  report  the  decisions  of  the  Court  of  King's  Bench — 
there  was  as  yet  no  Court  of  Chancery  or  of  Common 
-Pleas.  He  was  to  submit  to  the  judges  -  a  fair  report 
of  all  decisions,  which  they  were  to  sign  in  open  Court, 
and  then  this  became  the  authentic  report  of  all  such 
decisions. 

'"The  Legal  Profession /in/Upper  Canada/in  its/Early  Periods/by/ 
William  Renwick  Riddell.  LL.D./Pellow  Royal  Historical  Society,  etc.,/ 
Justice  of  the  Supreme  Court  of  Ontario./'  I  hold  every  man  a  debtor 
to  his  profession  '/Bacon  :  '  The  Elements  of  the  Common  L'w :'  Pre- 
face/Toronto/Published  by  the  Law  Society  of  Uppor  Canada/1916.'' 
8vo.  cloth,  pp.  vii  -|-  194. 

*  The  Judges  of  the  Court  of  King's  Bench  at  the  time  were  William 
Dummer  Powell,  Chief  Justice,  and  D'Arcy  Boulton  and  William  Camp- 
bell, Puisne  Justices.  They  were  still  occasionally  styled  "  Ilis  Honour," 
but  generally  "  His  Lordship.''  It  may  perhaps  be  remarked  that  the 
Vice-Chancellor  in  the  original  Court  of  Chancery,  erected  in  1837  under 
7  Wm.  IV.,  c.  2  (Robert  Sympson  Jameson)  was  also  addressed  "Your 
Honour"  not  "Your  Lordship";  but  wlien  the  new  Court  of  Chancery 
was  formed  under  the  Act  of  1849,  12  Vict.,  c.  63,  with  three  Judges,  the 
style  became  uniformly,  "  Your  Lord.ship."  Jameson  was  also  Folemnly 
decided  by  Convocation  not  to  be  a  "  Judge,"  so  as  to  vacate  his  seat  as 
Bencher  by  (and  he  was  Treasurer  for  a  long  time  after)  his  elevation  to 
the  Vice-Chancellorship. 


Tlie  reporter  was  paid  in  two  waj^s:  ho  received 
an  annual  salary  of  $400,  and  he  was  allowed  to  sell 
reports  for  his  own  benefit.  The  salary  was  provided 
for  by  each  attorney  beins^  obliged  to  pay  a  certain 
fee  on  taking  out  his  annual  certificate  to  practise; 
thus  initiating  the  plan  still  followed,  of  making  the 
profession  pay  for  reporting  'the  decisions  of  the 
Courts.  There  was,  however,  no  provision  for  supplj'- 
ing  the  lawyers  with  copies  of  the  reports  as  is  noAv 
the  case,  and  those  who  wanted  copies  had  to  pay  for 
them. 

The  first  reporter  was  Thomas  Taylor,^  whose 
reports  are  still  extant  and  occasionally  referred  to  in 
our  Courts.  Thomas  Ta^dor  came  of  a  Wiltshire  fam- 
ily; his  father,  also  Thomas  Taylor,  was  a  prominent 
London  banker  and  shipowner,  resident  in  St.  Pancras 
when  his  son  Thomas  was  born  in  1778.  The  son 
entered  the  Army ;  and  Avhen  in  Ireland  as  a  subaltern 
he  married  Eliza  Bell,  daughter  of  Dr.  Bell  of  Newry, 
Ireland,  then  a  very  young  girl. 

The  birth  of  a  daughter  caused  Tajdor  to  consider 
how  he  was  to  support  wife  and  family. 

Nelson  had  achieved  his  victory  at  Copenhagen,  the 
Anglophile  Alexander  had  become  Czar  of  Russia, 
Abercrombie  had  conquered  in  Egypt,  Pitt  had  re- 
signed and  the  peace-seeking  ministry  of  Addington 
had  succeeded.  Preliminaries  of  peace  had  been 
entered  into,  and  everj^thing  spoke  of  a  long  peace  with 
Napoleon  and  France.  No  career  seemed  to  be  open 
in  the  Armj',  and  Taylor  determined  to  join  the  pro- 
fession of  the  law;  he  was  admitted  of  the  Middle 
Temple,  November  1st,  1802,  and  began  to  eat  his 
way  to  the  Bar. 

*  I  have  known  persons  otliorwiso  woll-informed  confuse  this  Thomas 
Taylor  with  Thomas  Wardlaw  Taylor  the  Master  in  Chancery  who  be- 
came Chief  Justice  of  Manitoba  and  was  knighted,  and  TNho  is  still  living 
but  now  retired.  (His  book  on  Equity  Jurisprudence  is  still  useful). 
The  two  Thomas  Taylors  were  not  at  all  related ;  the  earlier  was  an 
Englishman,  the  present  a  Scot.  Possibly  the  fact  that  both  lived  part 
of  their  lives  in  Hamilton  has  had  something  to  do  with  the  confusion. 


But  Napoleon,  become  Consul  for  life,  became  more 
and  more  arrogant;  he  interfered  in  the  affairs  of  all 
Europe;  and  it  became  manifest  even  to  the  self-de- 
ceived Addington  that  Napoleon  aspired  to  continental 
supremacy. 

War  was  in  the  air;  Taylor,  ''  from  the  necessity 
of  my  being  in  some  military  service  at  present  and 
from  the  hope  that  soon  I  may  reap  some  future  ad- 
vantage from  it,"  abandoned  the  Temple  and  rejoined 
the  Army.  By  November,  1803,  we  find  him  stationed 
at  Niton,  Isle  of  Wight,  "  a  dreary  solitary  station  at 
the  back  of  the  island,  opposite  to  the  French  Coast, 
with  a  subaltern  and  a  doctor  mate,"*  watching  for 
Napoleon's  invasion.  He  had  left  his  wife  and  little 
daughter  Jane  in  London. 

The  sea  power  of  Britain  was  again  supreme,  all 
fear  of  invasion  passed  away  when  the  British  fleet 
asserted  its  power,  and  toward  the  end  of  1804  there 
was  at  least  a  lull  in  military  proceedings.  Taylor 
now  sought  Oxford;  he  was  matriculated  at  St.  Ed- 
mund Hall  in  that  University,  February  8th,  1805. 

Although  it  is  the  family  tradition  that  he  took  high 
honours  at  the  University,  it  seems  certain  that  he 
did  not  graduate.^ 

*  From  a  letter  written  by  Taylor  from  Niton,  19th  November,  1803, 
to  his  wife's  sisters.  Mary  and  Sally,  now  in  the  possession  of  bis  grand- 
daughter Mrs.  Williams,  wife  of  the  Rev'd  Daniel  Williams  of  Storm 
Lake,  Iowa.  Niton  is  a  small  village  (and  parish)  at  the  very  south  of 
the  Isle  of  Wight  near  St.  Catharine's  Point,  and  about  four  miles  west 
of  Ventnor.  The  village  has  now  only  a  few  hundred  inhabitants  nnd 
must  have  been  of  little  importance  in  Taylor's  time ;  but  it  was  admir- 
ably fitted  for  a  watch  tower  from  which  to  watch  for  a  fleet  from  France. 

'  I  have  consulted  Foster's  Alumni  Oxonienses  and  have  been 
favoured  with  communications  from  the  Vice-Chancellor  of  the  Uni- 
versity of  Oxford  ;  and  there  can  be  no  doubt  that  Taylor  did  not  graduate. 
The  Register  of  the  T'niversity  has  been  (I  am  informed  by  the  Vice- 
Chancellor)  carefully  kept  from  the  time  of  the  Restoration,  and  it  ts 
scarcely  possible  that  a  mistake  has  been  made  in  Taylor's  case.  Foster 
in  his  Alumni  Oxonienses  (which  I  am  assured  by  the  same  authority  is 
wholly  reliable)  has  the  following  entry  concerning  Taylor,  Vol.  II,  p. 
1396,  11,  31-33 :  "  Taylor,  Thomas  s.  Thomas,  of  St.  Pancras,  Middlesex. 
Arm.  St.  Edmund  Hall  Matric.  8  Feb.,  1805.  aged  27;  bar.-at-law. 
Middle  Temple,  1817."  "  Arm."  is  the  contraction  for  "  armiger,"  i.e.. 
esquire,  or  one  entitled  to  bear  heraldic  arms. 

The  family  tradition  I  have  from  Mr.  Hamilton  MacCarthy  of 
Ottawa,  the  well-known  sculptor,  who  is  a  grandson  of  Taylor. 


When  and  for  what  reason  he  left  the  University 
does  not  appear,  nor  when  he  again  joined  the  Army, 
but  it  is  certain  that  he  obtained  a  commission  in  the 
41st  Kegiment  (1st  Battalion)  and  came  to  Canada  as 
an  Ensign.  The  regiment  had  been  despatched  from 
Cork  in  1799  for  Canada,  and  Taylor  joined  it  with  a 
draft  from  England  consisting  of  Ensign  Maclntyre 
and  himself  with  two  hundred  and  ten  rank  and  file,  in 
the  summer  of  1809.® 

The  headquarters  of  the  Regiment,  Colonel  Proc- 
tor "'  commanding,  was  at  Fort  George,  but  during  that 
autumn  the  Regiment  was  removed  to  Montreal,  re- 
turning to  Upper  Canada  in  September,  1811.  The 
headquarters  were  again  fixed  at  Fort  George,  but 
there  were  detachments  at  Amherstburgh,  Fort  Erie, 
Chippewa,  Queenston  (Queenstown*  it  was  then  gen- 
erally called)  and  York;  and  Taylor  was  stationed 
with  the  detachment  at  the  last  mentioned  place.  York 
was  of  course  the  capital  of  the  province  and  the  seat 
of  the  Courts.  While  the  regiment  was  in  Montreal, 
Taylor  gained  his  step  in  rank,  becoming  a  lieutenant, 
December  13th,  1810. 

He  seems  always  to  have  retained  a  hanker- 
ing for  the  Courts.  He  made  friends  with  Dr. 
William  Warren  Baldwin,"  one  of  the  leaders  of  the 

*  Much  of  the  information  concerning  the  41st  Regiment  is  from  si 
work  in  the  Toronto  Reference  Library :  "A/History  of  the  Services/of 
tha/41st  (the  Welch)  Regiment/ (now  1st  Battilion  the  Welc'i  Begi<- 
ment)  /From  its  Formation  in  1719  to  18'25/by /Lieutenant  and  Adju- 
tant D.  A.  N.  Lomax/lst  Battalion,  The  Welch  Regiment/Devonpart/ 
Printed  by  Hiorus  &  Miller,  Army  Printers  and  Statio-'cs^lOT  Fore 
Street  and  '  Ye  Caxton  Press,'  Granby  Street/1899."  8vo..  cloth,  pp. 
xiv.  -\-  407.  Thi^  regiment  began  as  Col.  Edward  Fielding's  Regiment 
of  Invalids  from  out-pensioners  of  Chelsea  Hospital  in  1719.  10  com- 
panies. For  a  time  it  had  only  garrison  service  but  in  December,  ''787. 
it  became  a  marching  regiment.     When  Taylor  joined  it.  it  was  of  one 

"Battalion  only,  but  in  August,  1812.  a  second  Bittalion  was  ordered  to 
be  formed  at  Winchester.     Taylor  was  then  in  Upper  Canada. 

'  This  was  the  Colonel  Procter  who  suffered  defeat  at  Moravia^itown. 

*0n  the  Regimental  Colours  of  the  41st  Regiment  appear  Detroit. 
Miami,  Quceustown  and  Niagara,  as  w^ell  as  Candahar,  Alma,  Inkermau 
and  Sevastopol. 

*  Born  near  Cork,  Ireland,  graduated  in  Medicine  at  the  I^niversity 
of  Edinburgh  in  1797,  practised  for  a  short  time  in  his  native  land 
and  came  with  his  father  to  Upper  Canada  near  the  end  of  the  ei^h^eenth 
century,  settling  in  Clarke  Township  near  Bowmanville  on  Baldwin's 


Upper  Canada  Bar,  an  Irishman  wlio  had  graduated 
in  medicine  at  the  University  of  Edinburgh  in  1797, 
and  who,  after  trying  to  make  a  living  from  his  pro- 
fession, in  Clarke  To^\niship  (near  Bo\\Tnanville)  and 
from  teaching  in  York,  had  received  a  licence  to  prac- 
tise law  under  the  Act  of  1803  (43  Geo.  III.,  c.  3,  U.C.) 
thereby  becoming  "one  of  the  ' '  Heaven-born  Lawyers  ' ' 
of  contemporary  jibe." 

In  April,  1812,  Taylor  was  present  in  Court  when- 
the  young  (acting)  Attorney-General  of  Upper  Canada, 
John  Macdonell  (who  a  few  months  afterwards  was  to 
meet  the  death  of  a  hero  and  patriot  on  the  bloody 
heights  of  Queenston)  used  language  which  Baldwin 
considered  grossly  insulting,  and  it  was  to  Taylor,  as 
his  second,  that  Baldwin  entrusted  his  challenge  to  a 
duel.  It  is  to  the  credit  of  the  soldier  that  he  endeav- 
oured to  dissuade  the  barrister  from  sending  a  chal- 
lenge, but  his  efforts  were  in  vain.  The  lawyer  com- 
batants met  a  few  days  later  at  the  island  (then  a 
peninsula)  in  York  harbour;  Macdonell  took  Bald- 
win's fire  (thereby  acknowledging  wrong-doing);  and 
a  hollow  reconciliation  followed — Taylor  insisting  that 
the  principals  should  shake  hands." 

(now  Wilmot's)  Creek :  he  came  to  Toronto  to  open  a  school,  was  called 
to  the  Bar  under  the  Special  Act  of  1803.  and  became  an  ac^^i'e  and 
prominent  member  of  the  Profession.  He  was  for  many  years  Bencher 
and  Treasurer,  and  had  much  to  do  with  making  the  Law  Society  what 
it  is.  He  was  the  father  of  Robert  Baldwin,  and  so  the  grandfather  of 
the  rapidly  disappearing  "  Baldwin  Reformers  " — valde  deflendi. 

^"  There  were  five  in  all  who  received  a  licence  under  this  Act :  Dr. 
Baldwin,  William  Dickson  of  Niagara.  D'Arcy  Boulton,  of  Augusta 
(afterwards  Justice  of  the  Court  of  King's  Bench),  John  Powell  of 
York  (son  of  Chief  Justice  Powell),  and  William  Elliott  of  Sandwich — 
all  called  by  the  Law  Society,  Hilary  Term  1803.  See  "Legal  Profes- 
sion in  Upper  Canada,  etc.,"  p.  15,  p.  31,  n.  27. 

"  The  facts  of  this  duel,  which  created  no  little  stir  in  its  time  and 
is  referred  to  by  contemporary  writers,  are  taken  from  a  letter  of  Dr. 
Baldwin's  to  his  friend  Firth,  dated  York.  22nd  April.  1822.  now  in  the 
Ontario  Archives.  Serjeant  William  Firth  came  from  England  to  Upper 
Canada  in  1807  as  Attorney-General  of  the  Province.  A  vacancy  occur- 
ring a  few  months  after  his  arrival,  in  the  Chief  Justiceship  of  Lower 
Canada,  he  applied  for  it,  but  the  celebrated  Jonathan  Sewell  received 
the  appointment.  Firth  became  discontented  with  his  perquisites,  and 
fell  out  with  Gore,  the  Lieutenant-Governor :  and  in  1811  he  left  for 
England  without  permission.  Thereupon  Gore  filled  the  position  by  the 
appointment  of  Johh  Macdonell,  and  Firth  never  returned  to  Canada. 
The  disputes  between  Gore  and  some  of  his  officers  form  a  somewhat 
amusing — and  unsavoury  as  amusing— episode  in  our  early  history. 


Sterner  work  lay  just  ahead.  The  United  States 
at  length  made  its  long  threatened  declaration  of  war, 
and  every  man  was  needed.  Brock  sent  most  of  the 
41st  Regiment — ^which  he  described  as  '*  an  uncom- 
monly fine  regiment,  but  with  few  exceptions  badly 
officered  ^- — under  Colonel  Procter  j;o  Amherstburgh. 
Other  detachments  of  the  same  regiment  were,  as  we 
have  seen,  at  Chippewa,  Port  Erie  and  Queenston 
Heights.  A  part  remained  at  Port  George.  Tajdor 
is  not  mentioned  in  any  of  the  operations  in  1812, 
except  that  it  is  said  that  he  Avas  not  at  Detroit  on  the 
surrender  of  Hull.^^  Prom  a  number  of  small  cir- 
cumstances, none  conclusive  and  indeed  not  conclusive 
in  their  totality,  it  seems  probable  that  Taylor  was 
with  the  Port  George  detachment  and  remained  at  that 
post.  On  March  1st, .  1813,  he  was  appointed  Port 
Major,  vice  Campbell,  deceased" — ''poor  old  Major 
Campbell  was  buried  yesterday  (December  3, 1812),  he 
was  fairly  worried  and  died  of  cold  and  anxiety.'"^ 

"  Letter  from  Brock  to  liis  Brothers,  dated  "  Lake  Ontario,  Sep- 
tember 3,  1812."  Cruiksbank's  Documentary  History  of  tbe  Campaign 
upon  tbe  Niagara  Frontier  in  tbe  year  1812 :  Part  III.,  p.  234.  In  n 
letter  to  Savery  Brock,  dated  "Fort  George,  September  18.  1812."  Brock 
says  :  "  Tbe  41st  is  an  uncommonly  fine  regiment  but  wretcbedly  officered." 
(Cruiksbank,  Part  III.,  p.  278).  Col.  Baynes,  in  a  letter  to  Brock, 
"  Quebec,  Marcb  10,  1812."  bad  spoken  of  "  The  41st,  composed  of  un- 
commonly fine  young  fellows  and  in  very  good  order." 

"  In  a  letter  to  John  Askin  dated  "  Dundass  Mills.  June  8th.  1813." 
Charles  Askin  says  (speaking  of  the  Battle  of  Stoney  Creek).  "Mr. 
Taylor  of  tbe  41st  severely  wounded  (not  tbe  Mr.  Taylor  who  was  at 
Amberstburg),"  Cruiksbank.  Part  VI.,  p.  197.  There  was  another 
Lieutenant  Taylor  in  the  41st  Regiment,  George  Taylor,  who  brcnme 
Lieutenant  August  10th,  1812.  and  who  was  superseded  in  1815  :  it  was 
he  who  was  at  Amherstburg.  not  Thomas  Taylor. 

"  General  Order  "  Edward  Baynes,  A.G.N.A.''  dated  "  Headquarters, 
Niagara,  1st  March,  1813."     Cruiksbank.  Part  V.,  p.  84. 

Col.  George  Taylor  Denison  has  been  good  enough  to  give  me  the 
following  note  on  tbe  position  of  Fort  Major  (my  own  military  experi- 
ence is  limited,  and  knowledge  of  such  matters  does  not  come  by  nature 
like  reading  and  writing)  : 

"A  Fort  Major  is  much  the  same  in  a  Fort,  as  a  Brigade  Major  in 
a  Brigade  or  a  Town  Major  in  a  town.  They  are  generally  of  the  rank 
of  Captain,  or  Major.  If  tbe  Fort  Major  is  under  tbe  rank  of  Captain 
be  ranks  next  after  tlie  Captains  in  tbe  garrison  in  which  they  are  serv- 
ing ;  if  of  the  rank  of  Captain,  then  above  the  other  captains." 

"Letter  to  William  Dummer  Powell  from  Brigade  Major  Evans (V) 
Fort  George,  4th  December,  1812.     Cruiksbank,  Part  V.  p.  18. 


In  May,  1813,  Fort  George  was  attacked  by  the 
American  troops  coming  from  their  triumph  at  York 
and  from  Sackett's  Harbour.  When  the  order  was 
given  to  evacuate  the  Fort,  May  27,  1813,  Taylor  took 
an  active  part  in  spiking  tlie  guns  and  blowing  up  the 
magazine,  he  being  one  of  the  last  to  leave  the  fort.'" 

His  next  serious  engagement  nearly  proved  fatal 
to  him,  for  at  the  extraordinary  battle  at  Stoney  Creek, 
June  5th,  1813,  he  was  seriously  wounded,  with  one 

'*  Fort  Goorge  was  afterwards  abandoned  by  tlie  Americans,  who,  re- 
treating, burnt  not  only  the  Port — which  was  a  perfectly  legitimate  act 
of  warfare — but  also  the  unfortified  and  civilian  Town  of  Niagara, 
which  was  a  disgraceful  act  of  vandalism,  and  so  gross  a  breach  of  all 
the  laws  of  war  that  the  commander.  Colonel  MoClure.  was  publicly 
reprimanded  by  the  American  authorities.  Tt  was  in  r(>taliation  for  the 
burning  of  Niagara,  Yoik.  etc..  that  the  British  forces  burnt  Washington 
— a  fact  omirtod  or  slurred  over  by  most  American  historians. 

Mrs.  Ta.vlor.  who  was  living  in  Niagara,  was  rendered  homeless  by 
the  brutality  of  the  American  commander.  Some  of  her  experiences  are 
related  in  an  article  in  the  Toronto  Globe.  April  6th.  1907.  "  The  WiMer- 
ness,  one  of  Niagara's  Historic  Houses,"  bj'  Jean  Earle  Geeson.  I  give 
the  substance  of  the*  account : — 

Mrs.  Taylor  and  her  four  children  had  fled  for  refuge  to  "  The  Wil- 
derness," the  residence  of  Coloni-1  William  Claus.  where  the  house  now 
stands  just  across  the  road  from  the  officers'  headquarters  of  the  camp- 
ing ground  for  Military  District,  Number  2,  at  Niagara-on-the-Lake.  The 
family  of  Colonel  Claus  made  tlieir  escape  from  the  advancing  American 
troops,  but  !Mrs.  Taylor  was  not  so  fortunate.  She  was  seized  by  the 
Americans  and  pinned  against  the  wall  while  they  searched  and  plundered 
the  house — it  is  supposed  that  they  expected  to  find  the  money  en- 
trusted to  Colonel  Claus  by  the  Indians   (he  being  Indian  Agent). 

Jfrs.  Taylor  commanded  them  to  desist,  but  they  threatened  to  run 
her  through  with  the  bayonet.  She  defied  them,  and  said  she  would 
complain  to  their  commanding  officer. 

Not  finding  the  expected  booty,  they  burned  the  house  without  pro- 
viding an.v  shelter  for  their  prisoner.  She  cleaned  out  an  old  root-house  on 
the  premises  and  roofed  it  over  with  the  assistance  of  her  two  little  Bons, 
aged  six  and  eight  respectively.  There  the  family  lived  for  some  time  : 
but  one  day  it  was  found  b.v  a  cannon  ball,  and  they  abandoned  it,  re- 
moving elsewhere.  The  root-house  is  now  used  as  a  mushroom  bed  ;  it 
is  in  the  bank  on  the  west  side  of  the  enclosure,  and  was  and  is  known 
as  the  "  Pit." 

This  courageous  lady  lived  till  1833.  Her  remains  lie  by  St.  Marks 
Church,  Niagara-on-the-Lake.  An  old  gray  stone  in  the  north-east 
corner  of  the  church  tells  the  simple  story :  "  In  memory  of  Mrs.  E. 
Taylor,  wife  of  Thos.  Taylor.  Esq.,  of  Hamilton,  Gore  District,  who 
departed  this  life  6tli  June.  ISiSH.  age  46."  Niagara  Historical  Society's 
Publications,  number  10.  "  Inscriptions  and  Graves  in  the  Niagara  Pen- 
insula," b.v  Janet  Carnochan,  p.  'J8.  Miss  Camochan  adds :  "  forty  took 
refuge  in  an  old  dugout  when  the  town  (Niagara)  was  burned  (by  the 
retreating  American  troops)  and  lived  there  for  the  winter.''  It  is  Batis- 
factor.v  to  know  that  Colonel  McClure.  the  American  commander  guilty  of 
the  barbarity  of  burning  the  peaceful  town,  was  cashiered  for  his  act — 
not  decorated. 


arm  broken  in  two  places,  the  other  in  one,  while  a 
bullet,  after  traversing  regimental  papers  and  a  small 
Latin  Testament,  buried  itself  in  his  breast.  "When 
convalescent,  he  refused  a  pension,  and  said  he  was 
ready  to  serve  King  and  country.  As  soon  as  he  re- 
covered he  rejoined  his  regiment,  and  with  it  sailed 
from  Quebec  for  England,  June  24th,  1815,  too  late  to 
share  in  the  glories  of  the  campaign  of  Waterloo. 

Peace  was  declared,  Napoleon  sent  to  St.  Helena 
and  the  army  establishment  Avas  largely  reduced. 
Ta3dor  was  placed  on  half -pay.  May  1st,  1817. 

He  then  turned  to  the  old  love  and  was  called  to 
the  Bar  by  the  Middle  Temple,  June  20th,  1817.  The 
next  year  he  took  out  his  certificate  of  call,"  presented 
it  to  the  Court  of  King's  Bench  at  York  in  Hilary 
Term,  59  Geo.  III.,  Friday,  January  8th,  1819,  and  was 
admitted  as  an  attorney;^®  the  next  day,  on  the  same 

"  The  original  certificate  is  in  the  possession  of  Mr.  Hamilton  Mac- 
Carthy ;  I  subjoin  here  a  copy  which  may  be  found  of  interest. 

MIDDLE  )  These  are  to  certify  that  Thomas  Taylor,  the  eldest 
TEMPLE  )"  son  of  Thomas  Taylor  of  Bayswater  in  the  County  of 
Middlesex.  Esquire,  was  specially  admitted  of  The  Honorable  Society 
of  the  iliddle  Temple  on  the  First  day  of  November  one  thousand 
eight  hundred  and  two,  called  to  the  Degree  of  the  Utter  Bar  oh  the 
twentieth  day  of  June,  one  thousand  eight  hundred  and  seventeen  and 
published  on  the  twenty-first  day  of  the  same  month  and  year  and  that 
he  hath  paid  all  duties  which  were  owing  by  him  to  this  Society  and  the 
ofiicers  thereunto  belonging.  In  testimony  whereof  I  have  hereunto  set 
my  Hand  and  the  Seal  of  the  said  Society  this  fifth  day  of  August  in  the 
fifty-eighth  year  of  the  Reign  of  our  Sovereign  Lord  George  Tliird  by  tlie 
Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  King, 
Defender  of  the  Faith,  and  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighteen. 
Witness:  (Sd.) 

(Sd.)     Willis  (?)  An.  W.  Hart  (?)  Treas. 

Clerk  to  Sub.  Treasr.  (L.S. 

Red  Wax) 
Bayswater  is  that  part  of  London  to  the  north  and  north-west  of 
Kensington  Gardens  (Hyde  Park). 

"  The  entry  in  the  Term  Book  of  the  Court  of  King's  Bench  is  in- 
complete— it  reads  tlnis :  "  Friday  8th  January,  1819,  Hilary  Terra  59 
Geo.  3rd,  Taylor  Esqre..  produced."  The  remainder  of  the  page  (Term 
Book  No.  7)  is  left  blank,  no  doubt  to  be  filled  up  with  particulars  later, 
but  this  the  Clerk  neglected  to  do.  Taylor  is  No.  45  in  the  first  column 
of  the  3rd  skin  of  the  Roll  of  Attorneys  in  the  King's  Bench,  signing 
January,  1819 ;  he  is  No.  29  on  the  King's  Bench  Roll  of  Barristers, 
January,  1819. 
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certificate,  he  was  called  to  the  Bar  of  this  province 
by  the  Law  Society  of  Upper  Canada/" 

His  acquaintance  with  the  Niagara  District  per- 
haps accounts  for  his  being  retained  in  the  following 
term  by  Bartiraus  Ferguson,  Editor  of  the  Niagara 
Spectator.  So  far  as  the  records  show,  Ferguson  was 
Taylor's  first  client.  The  unfortunate  editor  had 
allowed  to  be  published  in  his  paper,  one  of  the  letters 
of  the  celebrated  Robert  Gourlay.^"  This  the  legisla- 
ture considered  a  libel  on  the  members  and  on  the 
Government,  and  the  Attorney-General,  John  Beverley 
Robinson,  promptly  filed  an  ex  officio  information 
against  him.  Ferguson  was  arrested  a  hundred  miles 
from  home,  on  the  Talbot  Road,  where  he  was  visiting — 
the  obnoxious  article  had  appeared  in  his  absence 
from  Niagara,    He  was  carried  to  York   (Toronto), 

"  The  following  appears  in  the  Law  Society's  minutes :  "At  a  meet- 
ing of  the  Law  Society  holden  on  Saturday  the  last  day  of  Hilary  Term 
59th  Geo.  3rd.  in  the  Court  House,  at  which  were  present  the  Attorney- 
General  (John  Beverley  Robinson)  ;  the  Solicitor-General  (Henry  John 
Boulton)  ;  D'Arcy  Boulton,  Esquire  (i.e.,  D'Arcy  Boulton  the  younger, 
son  of  Mr.  Justice  D'Arcy  Boulton). 

"  Thomas  Taylor,  Esquire,  a  Barrister  of  the  Honourable  Society  of 
the  Middle  Temple  and  now  of  Niagara,  Esquire,  having  in  this  Term  on 
producing  to  the  Court  ©f  King's  Bench  a  certificate  of  his  admission  at 
the  English  Bar  and  satisfied  the  Judges  of  his  good  character  and  con- 
duct as  th«  Act  directs,  he  was  duly  admitted  to  practise  in  this  Province 
and  took  the  oaths  in  open  Court,  whereupon  he  presents  himself  to  the 
Society  to  be  admitted  as  a  Member  thereof  and  he  is  admitted  accord- 
ingly, remaining  answerable  to  the  Society  for  the  established  fees. 
"  Jany.  16th,  1819.  "  Jno.  B.  Robinson,  Atty.-Genl. 

"  H.  J.  Boulton. 
"  D.  Boulton,  Junr." 

He  is  No.  88  on  the  Members'  Roll ;  No.  54  on  the  Barristers'  Roll 
of  the  Law  Society. 

At  an  adjourned  meeting  of  the  Benchers  of  the  Law  Society,  held 
at  the  chambers  of  the  Solicitor-General  (Henry  John  Boulton),  on  the 
first  Saturday  in  Easter  Term,  1st  Geo.  IV.  (1820)  ;  Present,  the  At- 
torney-General (John  Beverly  Robinson),  the  Solicitor-General  (Henry 
John  Boulton)  and  W.  W.  Baldwin,  Esq.,  Thomas  Taylor  and  five  others 
were  appointed  Benchers.     Taylor  is  No.  .34  on  the  Benchers'  Roll. 

*  Ferguson  says  that  he  had  been  informed  by  some  one  in  auth- 
ority that  he  might  safely  insert  such  letters  in  his  journal  so  long 
as  he  gave  the  name  of  the  writer.  Gourlay,  who  was  then  in  gaol  at 
Niagara,  and  who  could  not  be  persuaded  that  he  did  not  know  more 
law  than  all  the  Judges  and  lawyers  in  the  Province,  begged  Ferguson 
to  allow  him  (Gourlay)  to  conduct  his  defence.  Ferguson  wisely  pre- 
ferred to  retain  Taylor,  and  Taylor  wisely  advised  his  client  to  plead 
'guilty. 
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committed  for  trial  at  Niagara  and  taken  there  by  the 
sheriff.  He  had  the  sense  to  reject  the  silly  advice 
of  the  over-confident  Gourlay  to  allow  him  to  defend 
him;  he  retained  Taylor,  but  the  case  was  hopeless  in 
law,  and  conviction  certain. 

After  conviction,  Ta^dor  obtained  affidavits  show^- 
ing  the  good  faith  and  good  character  of  his  client; 
but  Ferguson  had  offended  the  authorities  and  the 
Court  was  merciless.  The  atrocious  sentence  was 
passed  that  Ferguson,  in  addition  to  paying  $200  fine, 
should  be  imprisoned  for  eighteen  months  and  stand 
an  hour  in  the  pillory.^^  It  is  some  satisfaction  to 
know  that  on  the  unfortunate  man  making  (on  the 
advice  of  Taylor)  an  humble  submission,  part  of  this 
outrageous  sentence  was  remitted. 

But  a  position  of  greater  security  soon  opened  up 
for  the  budding  barrister.  Before  the  birth  of  the 
province  and  in  1788,  Sir  Guy  Carleton,  Lord  Dorches- 
ter, had  formed  that  part  of  Canada  from  the  Trent 
River  to  Long  Point,  Lake  Erie,  into  a  district  which 
he  called  Nassau,  with  its  own  Court  of  Common  Pleas 

"  Tlie  following  are  the  entries  iu  the  Term  Book : — 
Friday,  5th  November,  1819,  Mich.  Term,  60  Geo.  3rd. 
President : 
His  Honor,  the  Chief  Justice, 
Mr.  Justice  Campbell  and  Boulton. 
The    Kine  1       ^^^'  '^^y^^'"  inoved  to  read  aflSdavits  in  favor 

I       of  the  Prisoner  which  were  read,   and  his 
Bartimus  Ferguson'     f      <^0""sel,  Mr.  Taylor,  heard.     The  Attomey- 
J       General   answered.     The   information   read, 
the  prisoner  ordered   to  be  brought  up  on  Monday  next  to  receive  the 
sentence  of  the  Court. 

Monday,  8th  November,  1819,  Michs.  Term,  60  Geo.  3rd. 
"The    Kine  1       '^^^    Sentence    of    the    Court    is    that    you 

l  Bartimus  Ferguson  do  pay  a  fine  of  Fifty 
"Bartimus  Ferguson  |  Pounds.  Provincial  Currency.  That  you  be 
-'  imprisoned  m  the  Common  Gaol  of  Niagara 
■  >r  the  space  of  Eighteen  calendar  months  to  be  computed  from  this  date  ; 
that  in  course  of  the  first  of  these  months  you  do  stand  in  the  Public 
Pillory  one  hour  between  the  hours  of  ten  o'clock  in  the  forenoon  and 
two  o'clock  in  the  afternoon  ;  and  that  at  the  expiration  of  the  said  im- 
prisonment. You  give  security  for  your  good  behaviour  for  the  Term  of 
Seven  Years,  yourself  in  the  siim  of  Five  Hundred  Pounds  and  Two 
Sureties,  Two  Hundred  and  Fifty  pounds  each,  and  that  you  further 
remain  in  gaol  until  the  said  fine  be  paid  and  security  given." 

See  an  Article  "  Some  Early  Legislation  and  Legislators  in  Upper 
Canada,"  33  Canadian  Law  Times  (1913),  at  p.  190  (n). 
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and  its  own  judges,  sheriff,  etc.,  etc."  The  first  Par- 
liament of  Upper  Canada  in  its  first  session  changed 
the  name  from  * '  District  of  Nassau  "  to  ' '  The  Home 
District,"  and  ordered  a  gaol  and  Court  House  to  be 
built  in  the  Town  of  Newark  (Niagara-on-the-Lake)." 
In  1794  the  old  Courts  of  Common  Pleas  disappeared 
when  the  Court  of  King's  Bench  was  instituted;  but  a 
new  Court,  the  District  Court,  was  established  for 
each  District,  with  limited  jurisdiction.^* 

The  capital  of  the  province  was  removed  from  Nia- 
gara to  York  (Toronto),  and  in  1798  a  redistribution 
took  place  of  the  Districts,  so  that  the  Counties  of 
Northumberland,  Durham,  York  and  Simcoe  became 
the  Home  District,  and  Lincoln  and  Haldimand  tlie  Dis- 
trict of  Niagara,  including  what  afterwards  became 
Wentworth  County.^^ 

But  settlement  began  to  make  its  way  at  the  head 
of  the  lake,  Hamilton  made  its  appearance,  and  in 
1816  the  legislature  set  off  a  district  for  that  part 
of  the  country,  which  was  to  be  called  the  Dis- 
trict of  Gore,  viz.,  the  Township  of  Trafalgar,  Nel- 
son, Beverly,  Plamborough,  E.  &  W.,  that  part  of 
the  Indian  Reserve  north  of  Dundas  Street,  certain 
blocks  on  the  Grand  River  and  reserved  lands  in 
the  rear  of  Blenheim  and  Blandford  (all  these  then 
in  York  Co.),  and  Binbrook,  Saltfleet,  Glanford,  Bar- 
ton and  Ancaster  (in  Lincoln)  and  a  small  part  of 
Haldimand.  A  gaol  and  Court  House  were  to  be  built 
on  lot  14,  concession  3,  of  the  Township  of  Barton, ' '  to 
be  called  the  Town  of  Hamilton;"  and  until  they 
should  be  built  the  Quarter  Sessions  was  to  set  some 
place  for  holding  the  Court."  . 

"  As  to  this  Court  of  Common  Picas  and  others  of  the  same  kind, 
their  origin,  practice,  &c.,  see  two  articles  "  The  Early  Courts  of  the 
Province,"  35  Canadian  Law  Times  (1915),  879,  964. 

^^  (1792),  32  Geo.  III.,  c.  8,  ss.  4,  7.  8,  12. 

'*  (1794),  34  Geo.  III.,  c.  2  and  c.  3. 

"  (1798),  38  Geo.  Ill,  c.  5  (assented  to  by  proclamation  January  1st, 
1800). 

»  (1816),  56  Geo.  III.,  c.  19. 
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This  Act  instituted  a  District  Court  for  the  new 
District,  composed  as  it  was  of  the  Counties  of  Went- 
worth  and  Halton,  also  formed  by  the  Act.  Taylor 
was  appointed  Judge  of  the  -District  Court  of  the  Dis- 
trict of  Gore  in  November,  1819,  and  took  up  his  resi- 
dence in  the  nascent  town  of  Hamilton;  he  was  the 
first  lawyer-judge  of  this  Court,  his  predecessor, 
Richard  Hall,  having  been  a  layman. 

The  position  of  Judge  of  the  District  Court  did  not 
prevent  his  engaging  in  general  law  practice,  and  we 
have  it  from  himself  that  he  had  a  good  share  of 
practice  in  the  King's  Bench.-' 

He  describes  himself  as  living  in  a  very  pleasant 
and  plentiful  part  of  the  country,  and  though  money 
was  scarce  (w^hen  was  it  not?)  living  very  comfort- 
ably.'^'  As  District  Judge  he  received  about  £30  ($120) 
per  annum;  as  Colonel  of  the  Militia  (for  he  Avas  ap- 
pointed Colonel  of  the  Gore  Militia)  nothing  ''  but  to 
treat  the  officers  and  buy  swords,  red  coats,  etc.,  for 
the  boys  (his  sons  Thomas  and  Robert) ;  one  of  whom 
is  a  Lieutenant  and  the  other  an  Ensign,"  the  Militia 
being  ''  except  in  point  of  feeding  and  cloathing  .  . 
something  like  Falstaff's  men,  not  much  organized."^* 

In  1823  he  was  appointed  official  Reporter  for  the 
Court  of  King's  Bench,  which  he  expected  to  net  him 
about  £70  ($280)  a  year,  and  with  an  increasing  family 
he  continued  to  "live  in  a  sort  of  plentiful  poverty."  It 
was  necessary  for  him  to  come  to  York  in  Term  Time 
as  a  reporter,  but  that  did  not  interfere  either  with  his 
judicial  duties  or  with  his  law  practice.^^ 

Hamilton  continued  to  grow.  By  1831,  it  had  '*  be- 
come what  would  be  called  in  England  a  very  pretty 
country  village,  about  one  hundred  and  fifty  houses"  ;^® 

"  In  a  letter  dated  "  Hamilton,  District  of  Gore,  Upper  Canada,  25th 
March,  1822,"  to  his  sister  M.  O.  Taylor  at  Edinburgh  (Scotland). 

"  In  •  a  letter  addressed  as  above,  from  Hamilton,  November  2nd, 
1823. 

''See  Taylor's  letter  addressed  to  Miss  M.  O.  Taylor,  Chirnley 
House,  Park  Hill,  Derby  Road,  Nottingham.  England.  I  remember 
about  the  first  of  the  70's  much  indignation  being  felt  in  Cobourg  at 
Morley  Punshon  comparing  that  town  to  an  "  English  Village." 
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in  1833  he  describes  his  office  as  *'  a  small  Ijuilding 
painted  yellow  with  two  rooms  in  it,  in  the  village. 
My  house  is  about  three-quarters  of  a  mile  off,  very 
pleasantly  situated  in  six  acres  of  land  upon  a  small 
hill  .  .  .  we  have  twenty-five  acres  about  a  mile 
and  a  half  off,  where  we  occasionally  make  hay  and 
cut  wood."  He  had  also  other  land, — **  two  hundred 
acres  of  very  fine  land  upon  Lake  Simcoe,  pretty  valu- 
able, three  hundred  in  Caledon,  worth  about  a  pound 
an  acre. ' '  His  house  built  by  him  after  his  return  from 
England  was  worth  £450  ($1,800),  and  he  had  plenty 
of  law  business  "  in  this  town,  where  we  have  four 
la'wj^ers,  including  myself,  all  making  a  pretty  good 
living,  several  doctors,  six  or  eight  taverns,  an  elegant 
stone  Court  House,  about  twenty  shops  ...  No 
church,  but  a  Methodist  congregation;  the  Episcopal 
clergyman  preaches  in  the  Court  House.  We  have  a 
District  school,  a  common  school  and  a  ladies'  school, 
three  newspapers,  and  one  small  publication  for  poems, 
stories,  etc.,  called  the  Casket."  No  wonder  that  he 
said  "  we  are  quite  a  genteel  society  here  in  a  small 
way.'"" 

He  filled  the  judicial  position  with  honour  and  to 
the  satisfaction  of  all  until  his  death  in  December, 
1838.  He  was  buried  with  militarj^  honours  in  the 
family  burying  ground  of  George  Hamilton,  Upper 
John  Street,  since  become  city  park  property;  no 
monument  has  ever  been  erected  to  his  memory. 

A  Bencher  of  the  Law  Society  from  1820  till  his 
death,  he  was  fairly  active  for  several  years,  but  did 
not  attend  any  meetings  after  1832.  It  is  a  matter  of 
regret  that  want  of  recognition  of  their  value  by  the 
profession  caused  him  to  discontinue  the  issue  of  Ee- 
ports  of  Cases  in  the  King's  Bench. 

Taylor  had  three  sons  and  seven  daughters,  who 
grew  to  maturity — five  children,  it  is  said,  died  in  in- 
fancy. 

'"  Letter  to  "  My  dear  Sisters  and  Children."  dated  from  "  Hamilton, 
District  of  Gore.  Upper  Canada.  2nd  Feby..  1832."  (addressed  to  Miss 
^r.  O.  Taylor,  Chirnley  House.  Derby  Road  by  Nottingham.  England). 
The  children  were  his  two  daughters,  Sarah  and  Mary  Octavia. 
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Thomas  Horatio,  the  eldest  son  (born  Trafalgar 
year),  was  admitted  to  the  Law  Society  Easter  Term, 
5  Geo.  IV.  1824  (No.  145)  and  called  Trinity  Term,  11 
Geo.  IV.,  1830  (No.  139);  he  practised  in  Toronto. 
He  had  for  a  time  a  small  office  in  a  one-storey  build- 
ing near  the  corner  of  Church  and  King  Streets. 

The  second  son,  Robert  William,  was  admitted 
Trinity  Term,  1  and  2  Wm.  IV.,  June  27th,  1831  (No. 
236).  He  was  not  called  to  the  Bar,  but  was  ad- 
mitted an  attorney  in  the  Court  of  King's  Bench, 
June  27th,  1833  (No.  152  on  the  Attorneys'  Roll).  He 
practised  at  Hamilton.  Both  these  sons  died  at  Ham- 
ilton within  a  short  time  of  each  other  (1840),  un- 
married and  comparatively  young. 

George  Henry,  the  third  son,  had  a  large  farm  a 
few  miles  west  of  Ancaster.  He  married  Robina, 
daughter  of  Captain  William  Sibbald  (Royal  Scots), 
of  Haddington,  Scotland.    He  left  five  daughters. 

Of  the  daughters  of  Judge  Taylor,  Jane,  the  eldest, 
died  unmarried  in  1831 ;  Sarah  married  Hamilton  Mac- 
Carthy,  a  sculptor  of  note,  and  became  the  mother  of 
his  more  celebrated  son,  Hamilton  MacCarthy,  R.C.A., 
our  own  sculptor  and  artist.  Mary  died  unmarried. 
Sarah  and  Mary  had  been  left  in  England  with  Tay- 
lor's mother  and  sisters  for  their  education  on  Tay- 
lor's return  to  Canada  in  1818,  and  they  never  again 
came  to  this,  continent.  Isabella  was  born  at  sea. 
The  charming  story  is  told  that  the  baby  not  being  ex- 
pected to  live,  the  sailors  offered  their  ration  of  rum 
that  the  child's  body  might  be  saved  for  burial  on 
land.  Fortunately  the  baby  survived,  and  Isabella 
Taylor  lived  to  the  great  age  of  eighty-eight  years. 
Dying  a  spinster,  she  lies  buried  beside  St.  George's 
Church,  Tapleytown,  Saltfleet,  after  living  a  life  de- 
voted to  the  Church,  the  sick  and  the  suffering. 

Ellen  Octavia  married  her  cousin  Robert  William 
Taylor,  son  of  Colonel  Robert  William  Taylor  (brother 
of  the  Judge),  who  was  killed  at  the  battle  of  Water- 
loo.    They  left  a  family   of   eight  children    (seven 
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others  died  in  infancy),  two  sons  (of  whom  one  is 
still  living),  and  six  daughters  (four  of  whom  still 
survive),  and  all  but  one  of  whom  were  married. 

The  next  daughter  of  Judge  Taylor,  Eliza,  married 
the  Revd.  Dr.  Thomas  Hodgkins,  of  Guelph,  left  two 
daughters,  both  in  the  United  States,  and  one  son, 
Thomas,  a  barrister,  who  died  in  his  twenty-sixth  year. 

Charlotte  never  married ;  she  died  in  her  60th  year, 
about  fifteen  years  ago.  An  invalid,  she  was  tenderly 
cared  for  by  her  sister  Isabella,  who,  as  we  have 
seen,  also  died  unmarried. 

Mrs.  Eliza  T'aylor,  wife  of  the  Judge,  as  we  have 
seen,  died  June  6th,  1833,  aged  46,  and  lies  in  the 
burial  ground  of  St.  Mark's  Church  at  Niagara.  An 
old  grey  stone  set  up  to  her  memory  still  stands  after 
more  than  eighty  years  of  storm  and  shine.'* 

I  add  here  a  beautiful  tribute  to  Judge  Taylor  by 
a  granddaughter,  with  which  I  have  been  favoured: 

**My  grandfather  when  he  came  to  Hamilton  built 
a  house  opposite  Christ  Church,  James  Street  (after- 
wards the  Cathedral),  on  a  beautiful  slope  facing  the 
mountain  and  surrounded  by  maples  and  elms,  with 
a  living  stream  of  water  running  through  the  grounds. 

"It  was  his  custom  to  walk  down  to  the  emigrant 
sheds  and  send  the  men  to  his  garden  and  orchard 
and  the  women  to  his  house,  to  get  a  chance  to  wash 
their  clothes  and  learn  from  his  daughters  to  makoi 
and  mend ;  many  a  dress  for  the  young  women  being 
cut  from  bolts  of  blue  and  white  linen  bleached  on 
Irish  turf  and  sent  out  by  his  father-in-law.  Dr.  Bell. 
**Milk  for  the  children,  buns,  fruit  from  his  garden, 
went  daily  to  the  emigrants. 

*^  The  details  concerning  Taylor's  descendants  I  owe  to  several  of 
them,  Mr.  Hamilton  MacCarthy.  R.C.A.,  Mr.  Thomas  B.  Taylor  of 
Watford  (both  grandsons)  and  others.  It  may  be  added  that  in  addition 
to  his  brother,  Col.  Robert  William  Taylor,  killed  at  Waterloo,  Judge 
Taylor  had  another  brother,  Charles,  who  was  in  that  battle  and  was  re- 
ported missing,  never  being  heard  of  again.  There  was  another  brother, 
George,  in  the  Navy ;  also  a  sister,  Mary,  who  died  in  middle  life,  and 
another,  Sarah,  who  lived  to  the  age  of  96.  The  sisters  are  buried  at 
Brompton,  London.  England. 
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^'One  time  when  the  sheds  were  being  cleaned,  he 
had  the  occupants  in  his  grounds  all  day,  making 
a  picnic  for  them;  big  tubs  and  hot  water  being  the 
preliminary  exercises  thereto.  The  old  Judge  asked  a 
blessing,  the  first  'grace  before  meat'  they  heard  in  a 
new  land. 

"It  was  his  custom  to  rise  very  early. 

"The  first  sound  his  children  would  hear  was  his 
singing  Latin  hymns,  'Dies  Irae,'  'Stabat  Mater,'  and 
Addison's  hymn  'The  Spacious  Firmament  on  High.' 

"The  first  Sunday  School  in  Hamilton  was  held 
in  his  dining  room,  and  the  first  Sunday  School  pic- 
nic was  held  in  his  grounds." 

He  was  a  good  son,  a  faithful  and  devoted  brother 
and  husband,  a  tender  and  loving  father,  a  gallant 
soldier,  an  erudite  lawyer,  a  competent  reporter,  a 
just  and  faithful  Judge  and  an  admirable  citizen.  He 
was  a  scholar,  a  Christian  and  a  gentleman.  May 
his  memory  be  ever  green  among  Canadians,  whose 
land  he  loved  and  for  it  fought  and  suffered.  Surely 
the  least  we  can  do  is  to  raise  some  suitable  memorial 
to  a  Canadian  like  Judge  Thomas  Taylor. 

The  soldier  Judge  rested  from  his  labours  and 
his  works  do  follow  him.^-  We  shall  now  examine 
such  of  them  as  appeared  in  print. 

**  Before  entering  upon  an  examination  of  his  Reports  it  may  be 
well  to  note  the  cases  in  which  ho  is  recorded  as  appearing. 

•  Wednesday,  3rd  November,  1819,  Michs.  Term,  60  Geo.  3d. 
__...  1        Motion  for  a  rule  to  show  cause  why  the  defendants 

Wilson  I        g],oui(i  not  be  discharged  out  of  custody  upon  finding 

T^'  h  I       Common  Bail,  the  Plaintiff  not  having  gone  to  trial 

j       jjj  three  Terms  after  Declaration  delivered. 

On  motion  of  Mr.  Thomas  Taylor,  of  counsel  for  Defendant." 

Monday,  8th  November,  1819,  Michs.  Term,  60  Geo.  3d.,  Taylor  ob- 
tained the  release  of  an  unfortunate  debtor,  William  Fish,  as  the  plain- 
tiff had  omitted  to  keep  up  the  weekly  payment  of  five  shillings  ($1.00). 

In  Doe  dem.  Griffin  v.  Roe  (1825),  Tay.  203,  he  moved  on  behalf 
of  the  real  defendant  to  set  aside  a  judgment  which  had  been  signed 
against  the  casual  ejector.  This  judgment  was  regular  according  to  the 
existing  Rules  of  the  Court  of  King's  Bench  in  England,  but  not  accord- 
ing to  the  Rules  appearing  in  the  last  edition  of  Tidd's  Practice,  pub- 
lished in  1817.  The  practitioner  in  the  Canadian  Court  had  no  means  of 
knowing  the  existing  Rules  in  England,  and  always  went  to  Tidd  for 
authority.     Although  the  new  Rules  had  been  ordered  by  the  Court  of 
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The  *'Eeports"  were  issued  after  each  term,  Hil- 
ary, Easter,  Trinity  and  Michaelmas;  Hilary  Term 
beginning  the  third  Monday  in  January,  Easter  Term, 
Monday  next  after  April  16th,  Trinity  Term,  the  third 
Monday  in  July,  and  Michaelmas  Term,  the  first  Mon- 
day in  October,  and  all  terms  ending  on  the  Saturday 
of  the  week  in  which  they  began/^ 

Each  number  of  the  Reports  was  bound  in  a  blue- 
grey  paper  cover,  octavo  size;  and  there  were  alto- 
gether seventeen  numbers;  two  in  1823  (after  Trinity 
and  Michaelmas  Terms),  four  in  each  of  the  years 
1824,  1825,  and  1826,  and  three  in  1827  (Michaelmas 
Term  for  this  year  not  being  reported).''* 

There  was,  as  has  been  said,  no  provision  at  that 
time  for  furnishing  copies  gratis  to  the  members  of 
the  profession;  every  attorney  had  to  pay  a  fee  each 
year  to  form  a  fund  for  the  reporter's  salary,  but  for 
that  he  got  nothing  but  the  consciousness  of  ''doing 
his  bit"  for  the  public  good — if  he  wanted  the  Re- 
ports he  had  to  pay  for  them.  There  were  not  many 
lawyers  in  those  days :  in  1823,  we  see  by  Fothergill  's 
Almanac^^  ''there  were  45  barristers  and  17  attor- 

King's  Bench  in  England  in  Easter  Term.  2  Geo.  IV.  (1822).  and  the 
Upper  Canadian  Court  had  by  its  rules  adopted  the  English  Rules,  the 
Court  thought  it  not  reasonable  that  Rules  which  the  profession  could 
not  be  expected  to  know  should  govern,  and  directed  that  Tidd's  Practice 
of  "  the  edition  of  1817  should  be  considered  as  that  which  regulated  the 
practice  of  the  Court." 

In  Doe  dem  Griffin  v.  Lee  (1825),  Tay.  235,  he  obtained  leave  for  the 
landlord  to  defend  an  ejectment  action,  even  without  an  affidavit  that  be 
was  landlord. 

In  Applegarth  v.  Rhymal  (1827),  Tay.  427,  he  obtained  a  new  trial 
for  the  plaintiff  in  a  water  privilege  case  from  the  Gore  District. 

"  Rhymal  "  is  of  course  "  Rymal,"  a  name  well  known  in  Wentworth 
County.  "  Joe  Rymal  "  was  one  of  the  parliamentary  celebrities  of  early 
Confederation  times. 

^  The  Terms  were  fixed  by  Statute,  beginning  with  the  Court  of 
King's  Bench  Act  of  1794,  34  Geo.  III.  c.  2. 

"  I  am  obliged  to  the  Librarian  of  the  Toronto  Reference  Library  for 
an  opportunity  of  studying  such  numbers  as  are  in  that  Library :  I  know 
of  no  others  now  in  existence. 

'^  The/York/Almanac/and/Royal  Calendar/of  Upper  Canada /for  the 
.vear/1824/  .  .  .  York,  U.C./Published  by  and  for  Charles  Fother- 
gill, Esq., /Printer  to  the  King's  Most  Excellent  Majesty/  .  .  ."  The 
second  part  of  this  is  entitled  "A/Sketch/of  the  present  State/of/Canada/ 
Drawn  up  expressly  for  this  work/by/Charles  Fothergill,/1823''  and  is 
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neys"  (who  were  not  barristers);  no  great  change 
took  place  in  the  year. 

Accordingly,  there  was  no  extensive  demand  for 
the  new  work.  Taj^lor  apparently  expected  some  mem- 
bers of  the  general  public  to  buy,  but  law  is  dry  and 
uninteresting,  and  it  does  not  appear  that  many  even 
of  the  somewhat  numerous  magistrates  became  pur- 
chasers.^" 

Subscribers,  moreover,  had  to  call  for  their  num- 
bers at  the  office  of  the  Tl-easurer  of  the  Law  Society 
(Dr.  William  Warren  Baldwin) ;  Osgoode  Hall  had 
not  yet  been  built,  although  it  was  in  contemplation, 
and  the  office  of  the  Treasurer  was  the  place  where 
the  business  of  the  Law  Society  was  transacted.  Post- 
age was  almost  prohibitory  in  those  days;  it  cost 
for  a  single  letter  4i/2d.  (71/2  cents)  for  any  distance 
not  exceeding  60  miles;  7d.  (about  12  cents)  from  60 
to  100  miles,  and  9d.  (15  cents)  from  100  to  200 
miles. ^' 

In  the  Public  Library  at  Toronto  are  six  of  these 
numbers,  which  were  once  the  property  of  Ur.  William 
Warren  Baldwin.  I  do  not  know  that  there  are  any 
others  extant;  and  it  may  be  of  interest  to  describe 
these  relics  of  the  olden,  times.  The  bound  volume 
containing  these  and  the  eleven  other  numbers  pur- 
ports to  be  issued  in  1828,  and  to  be  printed  by  John 
Carey,  King  Sti-eet,  York,  U.C.  There  are  two  copies 
of  this  volume  in  the  Osgoode  Hall  General  Library, 
one  formerly  the  property  of  Chief  Justice  McLean, 
and  the  other  the  gift  of  Taylor  himself;  a  second 
edition  with  different  paging,  and  omitting  the  dedi- 

sometimes  put  first.  In  some  instances  a  pasted  label  is  to  be  found 
"  Upper  Canada  Gazette  Office/York,"  and  the  date  given  is  1822.  The 
volume  in  either  form  i'<  rare.  Fotliergill  lived  for  a  time  at  Port  Hope 
and  liad  dealings  witli  the  celebrated  Robert  Gourlay,  against  whom  he 
turned  when  Gourlay  got  into  disrepute  witli  the  governing  caste. 

**  I  count  in  Fothergill's  Almanac  438  names  of  magistrates,  exclu- 
sive of  Judges  and  Members  of  Parliament — ^the  population  at  that  time, 
including  "  Indians,  Army,  Navy  and  Strangers,''  was  estimated  at 
188,500. 

"  See  Fothergill's  Almanac. 
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cation  and  preface,  was  published  by  Henry  Rowsell, 
Toronto,  in  1862. 

The  following  is  a  description  of  the  six  numbers 
which  have  survived.  In  the  first  on  the  first  page  of 
the  cover  we  read: 

"  No.  1/Cases/Argued  and  Determined/in  the 
Court  of  King's  Bench/at  York/  in  Trinity  Term/ 
4th  Geo.  IV./Advertisement/Address  to  the  Profes- 
sion/The establishment  of  a  Reporter  by  Legis- 
lative/Authority is  certainly  an  important  circum- 
stance in/the  progress  of  the  jurisprudence  of  a 
country  .  .  ."  Then  follows  the  opinion  that  "the 
appointment  will  be  a  useful  one  to  the  Public  as 
well  as  to  the  Profession."  Sir  James  Burrow^*  is 
then  mentioned  and  his  remarks  as  to  the  difficulties 
of  a  Law  Reporter  are  referred  to,  to  give  colour  to 
the  request  for  indulgence  on  the  part  of  readers. 

On  the  reverse  of  the  cover  the  address  is  con- 
tinued, the  Judges  are  thanked  for  their  personal 
kindness  and  professional  condescension  and  the  hope 
expressed  that  the  Reporter's  performance  of  the 
duties  of  his  office  may  in  some  degree,  however  small, 
contribute  to  raise  the  profession  "to  that  eminence 
to  which  we  all  confidently  hope  it  will  arrive  in  this 
Colony."  In  that  event,  says  the  Rejiorter,  "I  shall 
have  the  satisfaction  of  reflecting  that  I  have  dis- 
charged a  sm'all  portion  of  that  debt  which  Sir  Edward 
Coke,  and  after,  him  Sir  William  Jones,  tells  us  we 
owe  to  our  profession.^'"*  It  is  proposed  to  publish  the 
reports  in  parts  in  the  vacation  next  following  the 
terms  in  which  the  decisions  have  been  authenticated 

*•  This  is  Sir  James  Burrow,  who  issued  his  "  Reports  of  Cases  in 
the  Court  of  King's  Bench  since  tho  death  of  Lord  Raymond  "  in  1777. 
4  vols,  quarto.  The  edition  generall.v  in  common  use  is  the  octavo  of 
Clarke  and  Butter\vorth.  In  his  Preface.  Burrow  asks  and  answers  the 
questions,  "why  he  should  publish  at  all,"  "  why  he  began  with  Lord 
Raymond's  death."  "  why  he  postponed  part  of  his  work  "  and  "  why  he 
published  without  a  licence." 

"•Baeon  says:  "  I  hold  every  man  a  debtor  to  his  profession"  (Pre- 
face to  "The  Elements  of  the  Common  Law  ")  ;  I  do  not  know  to  what 
language  of  Coke  and  Jones,  Taylor  alludes :  perhaps  some  of  my  hearers 
can  inform  me. 
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by  the  Judges/**  Some  minor  cases  will  be  reported  for 
the  sake  of  members  of  the  profession  who  reside  at  a 
great  distance  from  the  Capital,  and  others,  which 
involving  little  disquisition,  may  be  thought  well 
adapted  for  the  perusal  of  a  population  whom  a  de- 
sire for  information  in  a  country  where  so  few  pub- 
lications are  presented  to  the  public,  may  induce  to 
read  these  decisions  of  our  Superior  Court/' 

The  address,  which  covers  a  page  and  a  half,  8vo., 
is  dated  "York,  let  February,  1824,"  and  signed 
"Thomas  Taylor." 

After  a  half-title  "  Cases/Argued  and  Deter- 
mined/in the  Court  of  King's  Bench/  at  York,  etc., 
etc.,"  follows  the  full  title  page  "Cases/Argued  and 
Determined/in  the  Court  of  King's  Bench/at/York, 
Upper  Canada/in/Trinity  Term/in  the  fourth  year 
of  the  reign  of  Geo.  IV./No.  1/Judges/The  Hon.  W. 
D.  Powell,  Chief  Justice/The  Hon.  William  Campbell/ 
The  Hon.  D'Arcy  Boult on/John  B.  Robinson,  Esq., 
Attorney-General /Henry  J.  Boulton,  Esq.,  Solicitor- 
General/By  Thomas  Taylor,  Esq./Printed  by  Charles 
Fothergill  at  the  U.C.  Gazette  Office/York/i824. " 

Then  the  part  continues  as  on  the  pp.  5  to  43  of 
the  bound  copy  of  the  first  edition  now  in  the  Osgoode 
Hall  Library;  the  equivalent  of  pp.  9  to  39  in  the 
second  edition. 

In  Part  II.-  the  outside  and  the  inside  title  pages 
are  identical:  "  Cases/Argued  and  Determined/in 
the  Court  of  King's  Bench/at  York/Upper  Canada/ 
in/Michaelmas  Term/in  the  fourth  year  of  the  reign 
of  Geo.  IV./No.  11/Judges/The  Hon.  W.  D.  Powell, 
Chief  Justice/The  Hon.  William  Campbell/The  Hon. 
D'Arcy  Boulton/ John  B.  Robinson,  Esq.,  Attorney 
General/Henry  J.  Boulton,  Esq.,  Solicitor-General/ 
By  Thomas  Taylor,  Esq./Printed  by  John  Carey/ 
York/1824." 

*•  This  of  course  refers  to  the  statutory  provision  that  the  Judges 
must  sign  the  Reports  in  open  Court. 
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The  paging  begins  afresh  as  though  it  were  a  new 
and  independent  work — the  printed  matter  being  pp. 
5  to  46,  the  last  four  containing  the  General  Rules  of 
Court  published  this  Term/^  This  paging  is,  of 
course,  retained  in  the  bound  copy  (first  edition)  as  the 
bound  copy  consists  of  the  parts  as  issued.  In  the 
second  edition  the  material  will  be  found  on  pp.  40  to 
69  inclusive. 

Part  III.  is  like  Part  II.  with  outside  and  inside 
title  pages,  substituting  *' Hilary"  for  ''Michaelmas;" 
''Fourth  and  fifth  years"  for  "fourth  year"  and 
"No  III"  for  "No.  11." 

The  paging  begins  with  p.  85  and  runs  to  p.  154; 
of  course,  the  mistake  had  been  discovered  of  making 
a  new  paging  in  Part  II.,  and  Part  III.  was  paged  to 
follow  the  correct  sequence.  In  one  of  the  volumes  in 
the  Library,  Part  II.  is  repaged  in  ink  for  the  first 
few  pages — probably  by  Taylor  himself — so  as  to 
make  the  paging  consecutive  after  Part  I. 

The  contents  of  this  part  appear  in  pp.  85  to  154 
of  the  first  edition  and  pp.  70  to  122  of  the  second. 

Part"  IV.  is  also  a  replica  of  Part  IL,  outside  and 
inside  covers,  substituting  "Easter"  for  "Michael- 
mas" and  "fifth"  for  "fourtli"  (p.  154  being  dupli- 
cated from  Part  III.).  The  pages  run  from  p.  154 
to  p.  175  as  in  the  first  edition,  and  pp.  123  to  138  of 
the  second. 

Tlie  financial  troubles  of  tlie  Reporter  had  already 
begun,  as  is  made  plainly  to  appear  on  the  last  page 
of  the  cover :  after  the  Table  of  Cases  appears  a  notice : 
"Those  Gentlemen  of  the  profession  who  take  in  these 
Reports  are  requested  to  pay  the  amount  of  their 
subscription  (being  for  four  numbers)  at  the  Treas- 
urer's Ofiice  of  the  Law  Society,  where  also  they  may 
receive  any  numbers  they  may  want.     The  Reporter 

*^  These  rules  are  well  worth  reading  by  those  who  see  a  falling  away 
in  our  Courts  from  the  "  goo'l  old  ways."  Officers  of  the  Court  will  be 
interested  to  know  that  in  those  days  during  vacation  the  offices  had 
to  be  open  from  9  a.m.  till  3  p.m.^ 
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has  incurred  a  charge  for  i3rinting  of  near  £50 — the 
amount  of  subscriptions  received  not  exceeding  £10. 
In  future  the  numbers  wilJ  be  regularly  forwarded 
as  published  to  those  members  of  the  profession  who 
do  not  reside  in  York."  No  doubt  this  delivery  would 
be  by  the  *' Common  Carrier,"  the  stage  coach  j^ro- 
prietor. 

Part  V.  is  also  like  Part  II.,  outside  and  inside 
title  pages,  substituting  "Trinity"  for  "Michaelmas" 
and  "fifth"  for  "fourth." 

The  paging  runs  from  p.  176  to  p.  220 :  on  the  out- 
side title  page  appears  the  name  "W.  W.  Baldwin, 
Esq."  (not  in  Baldwin's  handwriting),  and  in  Tay- 
lor's copy,  presented  to  the  Law  Society,  on  p.  220 
at  the  end  of  the  case  Markland  et  al.  v.  Bartlet,  ap- 
pears the  interlineation  written  in  ink  (not  by  Bald- 
win) "Rule  absolute  for  non-suit."  This  Part  ds 
pp.  176  to  220  of  the  first  edition  (the  interlineation 
on  p.  220  not  appearing),  and  pp.  139  to  171  of  the 
second  (also  without  the  interlineation). 

Part  VI  is  the  same,  substituting  "fifth"  for 
"fourth"  and  "1825"  for  "1824."  This  has  Bald- 
win's unmistakable  autograph  on  the  outside  title  page. 
The  paging  runs  from  p.  224  to  p.  243,-  as  in  the  first 
edition,  corresponding  to  p.  172  to  p.  186  of  the 
second.  Each  part  has  a  table  of  the  cases  reported 
therein,  on  the  last  page  of  the  cover. 

The  notice  printed  in  Part  TV.  was  not  effective 
to  save  the  Reporter  from  actual  loss.  We  find  him 
in  Michaelmas  Term,  1827  (November  17),  stating  in 
Convocation  that  he  had  sustained  a  loss  in  printing 
the  Reports ;  but  he  failed  to  induce  his  fellow  Bench- 
ers to  cause  him  to  be  reimbursed  for  his  outlay.*" 
However,  he  printed  no  more  numbers.  He  collected 
the  seventeen  already  issued  into  a  volume  with  the 
title  page,  "Reports/of /Cases/Argued  and  Deter- 
mined/in the/Court  of  King's  Bencli/in/York,  Upper 

'-  Soo  ''  Legal  Profession  in  Upper  Cana<la,"  p.  108. 
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Cauada/commencing  in  Trinity  Term  in  tlie  fourth 
year  of  the/Reign  of  George  IV.,  and  ending  in  Trin- 
ity Term/in  the  eighth  year  of  Geo.  IV./by  Thomas 
Taylor,  Esq./of  the  Middle  Temple,  Barrister-at-law/ 
(he  adds  in  ink  in  his  presentation  copy,  "  and  of 
Osgoode  Hall,  U..C.")  Volume  1/Tamen  in  pretio  est/ 
York,  U.C./Printed  by  John  Carey,  King  Street." 
(Carey  had  in  fact  printed  all  but  the  first  num- 
ber). A  dedication  is  added  to  Sir  Peregrine  Main- 
land, Lieutenant-Governor,  and  a  preface  of  seven 
pages  which  gives  some  account  of  the  constitution  of 
the  Province  and  the  Court,  with  its  former  and  pre- 
sent Judges,  as  well  as  of  the  inferior  Courts.  Of 
course,  both  dedication  and  preface  disappear  in  the 
second  edition. 

Taylor  also  added  a  ''Table  of  Cases  reported," 
and  at  the  end  a  complete  Digest  or  ''Index  to  the 
Principal  Matters"  of  5  and  32  pages  respectively. 
His  diligence  did  not  extend  to  a  "Table  of  Cases 
Cited." 
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The  Honourable  William  Renwick  Riddell,  LL.  D.,  etc., 

Justice  of  the  Supreme  Court  of  Ontario. 

April  7,  1915. 

Some  weeks  ago  I  received  a  request  from  the  Women's 
Canadian  Club  of  this  city  to  deliver  before  them  the  ad- 
dress I  had  given  before  the  Oberlin  College,  Oberlin,  Ohio, 
a  short  time  previously.  It  is  needless  to  say  that  it  was  a 
great  pleasure  to  accede  to  the  request ;  it  must  be  a  delight 
to  every  true  Canadian  to  know  that  our  women  are  not  be- 
hind their  brothers  in  Canadian  sentiment.  Then  came  the 
invitation  from  you  to  speak  before  your  Club — and  I  know 
of  nothing,  in  this  time  of  terrible  war,  which  should  be  of 
greater  interest  than  the  Century  of  Peace  which  has  existed 

on  this  continent,  so  far 
as  concerns  Canada  and 
her  neighbor  to  the  South. 
What  I  shall  say  to 
you  will  be  in  substance 
what  I  said  at  Oberlin, 
and  at  the  Conservatory 
this  afternoon.  The  tale 
is  a  fascinating  one,  and 
does  not  lose  interest  from 
repetition. 

The  extraordinary  spec- 
tacle of  an  international 
boundary  of  nearly  four 
thousand  miles  existing 
for  a  century  without  a 
fortification  and  without 
even  a  garrison  post  has 
rightly  attracted  the  at- 
tention of  the  civilized 
world.  In  length,  in  per- 
iod of  existence  and  in 
the  pacific  relations  of  those  on  either  side,  this  boundary 
line  in  unique,  the  miracle  of  the  nations  and  of  the  ages. 
How  has  this  peace  been  preserved? 


HON.  WILLIAM  RENWICK  RIDDELL, 
LL.  D. 


Within  the  past  few  months,  I  have  taken  part  in  the 
celebration  at  Plattsburgh  and  New  Orleans  of  note- 
worthy battles;  I  said  at  these  places  that  the  battle  of 
Plattsburgh  made  peace  possible  and  the  battle  of  New 
Orleans  made  it  palatable,  and  therefore  permanent.  I  have 
no  doubt  that  these  statements  are  wholly  true,  but  they  are 
not  all  the  truth,  for  very  much  more  than  battles  went  to 
both  the  birt'h  and  the  long  life  of  that  peace. 

The  length  of  this  remarkable  and  unexampled  boundary 
rests  upon  geographical  reasons,  its  period  of  existence  and 
the  relations  between  the  peoples  on  each  side  of  it,  upon 
the  characteristics  of  the  peoples,  their  ideal  of  life  and  of 
international  conduct. 

Much  has  been  said — not  too  much — of  the  identity  of 
the  language  of  the  two  peoples. 

We  are  told  by  those  who  should  know  that  no  one  can 
understand  the  genius  of  a  people  who  cannot  think  in  their 
language  and  speak  it.  There  is  no  little  truth  in  that  pro- 
position, strange  as  it  seems  at  first  hearing.  For  myself, 
reading  but  not  speaking  German,  I  find  it  impossible  even 
to  follow  the  reasoning  of  some  of  the  Apologiae  recently 
put  forth  from  that  land  and  I  hope  I  fail  to  understand 
precisely  what  the  Germans  desire  to  attain  through  this 
war.  To  show  that  I  am  not  singular  in  this  incapacity,  let 
me  quote  what  has  been  recently  said  of  and  by  Charles 
Francis  Adams,  an  American  of  the  Americans,  a  real  states- 
man and  scholar  of  the  highest  type.  In  the  New  York 
Evening  Post  I  find  the  following  written  immediately  after 
his  death  :  "He  was  intensely  alive  to  all  that  was  going 
on  in  the  world.  Needless  to  say,  the  European  w^ar  set  all 
his  fibres  tingling.  His  general  position  of  hostility  to  the 
Germans  was  made  known  in  letters  to  the  English  press. 
They  were  naturally  more  restrained  than  his  personal  talk 
and  correspondence.  From  a  private  letter  written  by  him 
no  longer  ago  tban  March  13,  the  following  characteristic 
passage  may  be  taken;  it  was  Mr.  Adams'  comment  upon 
the  assertion  that  Americans  do  not  understand  Germany 
because  they  *  cannot  think  like  Germans'  : 

"  'Suspecting  this  in  my  own  case,  I  have  of  late  confined 
my  reading  on  this  topic  almost  exclusively  to  German 
sources.  I  have  been  taking  a  course  in  Nietzsche  and 
Treitschke,  as  also  in  the  German  Denkschift,  illumined  by 
excerpts  from  the  German  papers  in  this  country  and  the 
ofiicial    utterances    of    Chancellor  von  Bethmann-Hollweg. 
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The  result  has  been  most  disastrous.  It  has  utterly  de- 
stroyed my  capacity  for  judicial  consideration.  I  can  only 
say  that  if  what  I  find  in  those  sources  is  the  capacity  to 
think  Germanically,  I  would  rather  cease  tliinking  at  all.  It 
is  the  absolute  negation  of  everything  which  has  in  the  past 
tended  to  the  elevation  of  mankind,  and  the  installation  in 
place  thereof  of  a  system  of  thorough  dishonesty,  empha- 
sized by  brutal  stupidity.  There  is  a  low  cunning  about  it 
too,  which  is  to  me  in  the  last  degree  repulsive.'  " 

No  doubt  those  who  speak  the  same  language  understand 
each  other  as  they  could  not,  did  they  require  an  interpreter. 
But  that  cannot  fully  explain  why  the  peace  has  been  kept. 
Athens  and  Thebes  had  substantially  the  same  language  ; 
Sparta's  was  not  more  divergent  from  it  than  Lowland 
Scotch  from  English ;  yet  Athens  and  Thebes  and  Sparta 
were  seldom  at  peace  inter  se.  Before  the  Union  of  the 
Crowns  in  1603,  England  and  Scotland  were  very  frequently 
at  war,  but  their  language  was  practically  the  same.  Prus- 
sia and  Austria  had  to  fight  out  their  differences  fifty  years 
ago.  Our  common  language  enables  us  to  know  each  other, 
indeed;  and  Charles  Lamb  indicated  a  profound  truth  and 
one  creditable  to  human  nature  when  he  said,  "  I  cannot 
hate  a  man  I  know."    But  there  was  more  than  language. 

Identity  of  descent  had  some  effect,  but  1776  and  I860, 
the  Revolution  and  the  Civil  War,  furnish  a  conclusive  proof 
that  that  was  not  enoug'h.  Nor  was  identity  of  religion — for 
witness  Austria  and  France,  Britain  and  Germany. 

It  was  the  fundamental  conception  of  international  right 
and  duty. 

There  are  only  two  principles  of  international  conduct 
worth  considering:  The  first,  "  Might  makes  right;  Might 
is  Rig^ht.  I  can,  therefore  I  ought  and  will."  The  other, 
"■  Right  is  Right,  and  because  Right  is  Right,  to  follow  Right 
were  wisdom  in  the  scorn  of  consequence." 

The  first  of  these  is  the  principle  of  primeval  man  vindi- 
cating his  claims  by  his  own  strong  right  arm,  they  "  should 
take  who  have  the  power  and  they  should  keep  who  can." 
No  community  could  exist  in  which  this  principle  was 
allowed  to  continue  as  the  governing  principle  in  matters 
between  man  and  man;  and  accordingly  within  the  clan 
there  must  needs  arise  some  rule  by  which  right  should  be 
determined — Right  must  in  some  way  appear  other  than 
by  mere  force  and  violence.  Every  nation,  even  the  most 
savage,  has  such  a  rule  for  its  members;  no  nation  which 
has  none  can  endure. 


But  in  international  matters,  for  long  no  such  law  was 
sought  or  applied.  You  will  remember  we  learned  early 
in  our  Latin  classes  that  the  original  meaning  of  "  hostis  " 
was  stranger,  out-lander,  but  that  it  early  acquired  the 
meaning  * '  enemy, ' '  as  all  strangers  were  accounted  enemies. 
This  feeling  is  not  dead,  even  within  the  nation.  Who 
does  not  appreciate  the  dialogue  Punch  gives  us  between 
two  pit-men  1  "Dost  knaw  'im,  Bill  ?  "  "  Na."  "  'Eave 
'arf  a  brick  at  'im,  fettle  'im."  The  foreigner  was  an 
enemy  against  whom  everything  was  permissible,  violence 
and  destruction  even  laudable;  the  foreign  nation  had  no 
rights  which  one 's  own  nation  was  bound  to  respect.  While 
international  law  has  arisen  and  made  some  advances,  it  is 
but  a  wan  etiolated  simulacrum  of  law  as  applied  between  cit- 
izens of  the  same  nation.  It  has  no  court  which  can  effectu- 
ally summon  an  offending  nation,  no  powerful  police  to  en- 
force its  mandates.  Accordingly  we  must  at  all  times  ex- 
pect that  the  strong  nation  may  become  an  aggressor  and 
that  sometimes  the  only  right  underlying  an  attack  will  be 
might. 

The  other  principle  is  but  an  extension  to  international 
concerns,  of  the  morality  and  the  rules  adopted  between  in- 
dividuals:    Right  is  Right. 

A  course  of  conduct  may  be  right  for  several  reasons ; 
it  may  and  its  opposite  not  be  in  accord  with  the  eter- 
nal principles  of  the  moral  law;  or,  indifferent  ethically, 
it  may  be  in  accord  and  its  opposite  not  with  positive  legal 
precept;  or  both  ethics  and  law  being  silent,  it  may  be 
prescribed  by  agreement.  An  act  transgressing  the  moral 
code,  the  legal  code,  the  contract,  is  wrong.  The  people 
who  commit  it  may  be  strong,  irresistably  strong,  learned, 
wearisomely  learned,  pious,  ostentatiously  pious,  may  make' 
many  excuses,  explanations,  what  not — they  stand  a  trans- 
gressor and  a  criminal  in  the  face  of  Almighty  God — or 
there  is  no  Almig'hty  God. 

With  Might  as  the  determining  principle,  the  stronger 
nation  demands  what  it  desires,  the  weaker  temporises  and 
ultimately  gives  up  what  it  must  or  has  that  taken  from  it 
irrespective  of  the  rights  and  wrongs.  The  stronger  is  the 
ultimate  and  final  judge  of  what  it  is  to  receive. 

Where  Right  prevails,  the  matter  in  controversy  may 
become  a  subject  for  diplomatic  consideration  indeed,  and 
the  question  is  not  uncommonly  apparently  only,  **  How 
little  can  I  get  off  with  giving  up  ?  "  but  the  substance  al- 


ways  is,  '*  How  much  should  I  in  justice  give  1  "  Might 
takes,  Rigfht  gives.  "With  two  nations  actuated  by  the  law  of 
Right,  most  matters  can  be  adjusted  without  much  difficulty ; 
if  diplomacy  fail,  the  matter  in  dispute  may  be  determined 
by  some  tribunal. 

This  method  is  wholly  inconsistent  with  the  principle 
boldly  and  baldly  laid  down  by  an  ex-President  of  the 
United  States  that  **  to  a  State  a  favourable  verdict  by  a 
Court  of  Arbitration  can  never  be  equivalent  to  a  victory 
won  by  war."  Such  a  principle  is  at  bottom  based  upon  the 
hypothesis  that  war  is  a  good  in  itself — a  hypothesis  sup- 
posed to  be  founded  on  the  immutable  laws  of  nature — and 
human  nature. 

We  have  in  these  days  seen  it  stated,  "  War  is  in  itself 
a  good  thing.  It  is  a  biological  necessity."  "  Efforts  for 
peace  would,  if  they  attained  their  goal,  lead  to  general 
degeneration,  as  happens  everywhere  in  nature  where  the 
struggle  for  existence  is  eliminated."  "The  State  is  jusrti- 
fied  in  making  conquests  whenever  its  own  advantage  seems 
to  require  additional  territory."  '*  In  fact,  the  State  is  a 
law  unto  itself.  Weak  nations  have  not  the  same  right  to 
live  as  powerful  and  vigorous  nations." 

These  propositions  smell  of  the  bottomless  pit,  but  re- 
pugnant as  they  are  to  our  sense  of  right,  they  are  wholly 
intelligible ;  as  is  the  principle  which  necessarily  flows  from 
them,  a  principle  also  most  unflinchingly  advanced,  that  the 
individual  exists  for  the  State,  not  the  State  for  the  individ- 
ual— a  recrudescence  of  the  ancient  and  outworn  theory  of 
the  Greek  to  which  many  of  us  thought  modem  civili- 
zation had  given  its  quietus. 

It  seems  to  me  that  the  course  of  dealing  between 
the  United  States  and  Britain — among  the  English-speak- 
ing peoples — shows  tihat  the  rules  by  which  they  have 
governed  themselves  in  their  international  relationships 
are  those  prescribed  by  the  laws  of  justice  and  right. 
I  do  not  at  all  mean  that  in  every  case  this  was  so. 
Humanum  errare  est;  homo  polUicus  is  not  always  homo 
sapiens ;  in  too  many  cases,  patriotism,  always  unjust,  has 
misled  the  statesmen  on  one  side  or  the  other;  "My  country, 
right  or  wrong,"  is  a  convenient  rule  to  follow  in  peace  as 
in  war,  and  those  in  authority  have  not  always  been  "  too 
bright  and  good  for  human  nature 's  daily  food. ' '  And,  too, 
while  our  methods  of  choosing  rulers  are  as  good  as  any  yet 
devised,  popular  opinion  is  fallible,  mistakes  are  made,  the 


fool  ye  have  always  with  you,  and  one  fool  can  do  more 
mischief  in  five  minutes  than  ten  wise  men  can  set  right  in 
a  year. 

Sometimes,  indeed,  mistakes  hav«  been  made  by  reason 
of  the  pace  with  which  operations  must  necessarily  be  car- 
ried on  in  time  of  war.  Sometimes  the  rights  of  the  bellig- 
erent have  been  placed  a  little  too  high,  those  of  the  neutral 
a  little  too  low. 

Outside  of  my  window  at  Osgoode  Hall  are  drilling  day 
by  day  from  dawn  to  dark  the  flower  of  the  youth  of  Can- 
ada, destined  to  become  the  target  of  cannon,  shot  and 
shell.  Many  of  these  I  know,  many  are  the  sons  of  my  best 
friends,  they  are  mine  own  people,  mine  own  flesh  and 
blood ;  and  when  I  see  them  preparing  themselves  for  a 
struggle  which  must  to  many  mean  wounds  and  agony 
and  to  no  few  death,  even  I,  Judge  as  I  am,  cannot  look  with 
too  critical  an  eye  upon  means  which  may  shorten  that 
struggle  and  save  these  young  heroes  for  their  country  even 
if  a  neutral  may  not  make  quite  so  much  money  as  he  other- 
wise would  or  might.  In  a  struggle  for  national  existence 
a  mere  question  of  dollars  and  cents  and  neutrals'  profits 
becomes  of  infinitesimal  importance.  If  to  bring  a  war  to  a 
successful  termination,  neutral  trade  must  be  made  to  suf- 
fer, it  will,  in  most  cases,  be  made  to  suffer.  Blood  is 
thicker  than  water,  but  it  is  also  heavier  than  gold. 

But  we  have  on  both  sides  drawn  the  line  at  the  slaughter 
of  unoffending  non-belligerants.  Sometimes  each  nation 
may  have  unduly  harassed  the  commerce  of  the  other  but 
never  has  either  descended  to  the  murdering  of  innocent 
women  and  children  and  the  destruction  of  peaceful  mer- 
chantmen. 

I  do  not  assert  that  either  nation  has  always  been 
blameless  in  its  conduct  toward  the  other.  Still  less 
do  I  say  that  in  dealing  with  other  nations  we  have  always 
been  actuated  by  the  highest  or  even  by  proper  motives, 
that  we  have  always  been  free  from  the  sin  of  coveting 
what  is  our  neighbor's  or  that  all  our  wars  were  just.  I  am 
as  little  inclined  to  boast  of  the  Opium  "Wars  as  an  American 
of  the  Mexican  expedition  seventy  years  ago. 

But  excepts  excipiendis  and  speaking  generally,  I  have 
no  hesitation  in  saying  that  both  nations  have,  in  their  deal- 
ings with  each  other,  sought  the  right;  the  right  whetiher 
declared  by  the  law  of  God  or  the  international  law  of  hu- 
man convention  or  determined  by  previous  agreement.     A 
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scrap  of  paper  where  a  name  was  set  we  have  held  **  as 
strong  as  duty's  pledge  or  honour's  debt."  Unless  I  am 
wholly  mistaken,  it  is  precisely  this  ideal  of  international 
conduct  whitfh  has  preserved  for  us  the  peace  for  a  hundred 
years. 

It  is  rather  remarkable  that  very  much  of  the  diplomacy 
was  in  reality  a  commentary  on  the  written  word  of  Treaty. 
The  substantive  Treaty  of  Peace,  September  3rd,  1783,  had 
laid  down  as  one  boundary  the  River  St.  Croix.  No  lines 
were  drawn  on  a  map  to  indicate  what  river  this  was,  no 
note  made  by  the  commissioners  as  what  they  meant;  and 
at  least  two  rivers  might  reasonably  be  considered  to  bear 
the  name.  In  the  United  States,  the  feeling  was  as  strong 
then  as  now,  that  "  no  foot  of  American  soil  can  pass  from 
under  the  starry  flag  "  ;  Britain  had  for  generations  said 
as  she  now  says,  **  What  we  have,  we  hold."  All  the  ele- 
ments existed  for  "  a  just  and  necessary  war";  but  the 
two  nations  thought  it  a  question  of  fact  to  be  determined 
by  judges,  and  so,  most  tamely — some  fire-eaters  said,  most 
ignominiously — restrained  their  armed  forces  and  submitted 
the  matter  to  three  lawyers.  David  Howell,  Judge  of  the 
Supreme  Court  of  Rhode  Island,  and  Thomas  Barclay,  of 
Annapolis,  Nova  Scotia  (a  pupil  of  John  Jay's,  who  !had  re- 
mained loyal  to  his  sovereign  and  his  flag,  and  when  the 
cause  was  lost,  had  cheerfully  passed  from  his  native  land 
into  Nova  Scotia  and  taken  up  life  afresh),  were  chosen. 
They  two  selected  as  the  third,  Egbert  Benson,  formerly  a 
judge  of  the  Supreme  Cour't  of  New  York,  and  afterwards 
judge  of  the  Circuit  Court  of  the  United  States,  because  he 
was  "  cool,  sensible  and  dispassionate." 

This  board  illustrates  the  wise  practice  of  selecting  as 
commissioners  those  who  were  skilled  in  interpreting  writ- 
ten documents.  A  very  great  part  of  the  lawyer's  duty  is 
to  interpret  that  which  is  written — in  Constitution,  in  Stat- 
ute, in  contracts  and  in  the  decisions  of  the  Courts.  No  one 
should  be  better  fitted  to  decide  questions  of  disputed  con- 
struction "than  lawyers ;  and  consequently  lawyers,  whether 
judges  or  otherwise,  have  almost  invariably  been  chosen 
for  that  function. 

At  that  time  as  at  all  times,  there  was  a  party  op- 
posed to  peaceful  determination  of  disputes.  Can  you 
not  see  the  indignation,  hear  the  outraged  cry  of  true 
patriots  on  either  side  of  the  Atlantic  at  this  "  mollycoddle" 
way  of  determining  a  question  of  national  territory  ?    For 


how  could  any  true  lover  of  his  country  bear  to  have  her 
rights  determined  by  anyone  who  is  "  cool,  sensible  and 
dispassionate  ' '  f  Why  not  adopt  the  easy  code :  "  I  wanted 
that  land  and  I  took  it  "  ? 

This  was  before  the  war  of  1812,  wihieh  was  brought  to 
an  end  by  the  Treaty  of  Ghent,  December  24th,  1914, 

In  this  treaty  the  commissioners  agreed  to  the  terms  of 
the  status  quo  ante  bellum.  There  were,  however,  a  few 
matters  in  disrpute  which  they  were  not  able  to  determine, 
and  which,  in  the  interests  of  peace,  should  be  determined. 
Thereafter  the  international  relations  of  the  two  peoples 
are  largely  a  commentary  on  the  Treaty  of  1783,  the  Treaty 
of  Ghent  and  the  later  Treaty  of  Washington  of  1871. 

The  precise  position  of  the  boundary  line  has  been 
in  controversy  more  than  once.  Down  in  Passamaquoddy 
Bay  there  were  some  islands  claimed  by  both  the  province 
of  Nova  Scotia  and  the  state  of  Massachusetts,  a  splendid 
chance  for  war  for  "  inalienable  national  territory."  The 
true  ownership  depended  upon  the  interpretation  of  the 
Treaty  of  1783;  and  the  two  governments  determined  to 
leave  the  matter  to  two  lawyers.  Thomas  Barclay  was  one 
— him  we  have  already  met;  the  other,  John  Holmes,  who 
had  served  several  terms  in  the  Massachusetts  Legislature, 
and  who  was,  when  in  1820  Maine  was  admitted  as  a  State 
of  the  Union,  selected  to  represent  her  in  the  United  States 
Senate.  These  two,  like  sensible  men,  gave  up  each  a  part 
of  his  individual  opinion,  and  divided  the  islands,  giving 
Moose,  Dudley  and  Frederick  Islands  to  the  United  States 
and  the  rest  along  with  the  Grand  Manan  to  Nova  Scotia. 
No  word  of  complaint  has  ever  been  heard  raised  against 
the  decision  unless  we  are  to  credit  the  story  that  President 
Taft  thought  a  few  years  ago  that  it  would  have  been  in-  ■ 
finitely  better  had  Moose  Island  not  been  awarded  to  the 
United  States. 

Then  the  boundary  at  the  Great  Lakes  was  not  quite 
certain;  and  again  Commissioners  were  appointed  to  settle 
it.    Anthony  Barclay  (son  of  Thomas,  whom  we  have  met  ^ 

and  shall  meet  again),  took  the  part  of  British  Commis-  { 

sioner  in  the  place  of  John  Ogilvy,  who  died  at  Amherst- 
burgh.  Upper  Canada,  from  a  fever  contracted  in  the  dis- 
charge of  his  duties.  Peter  Buel  Porter;  who  had  practised 
law  at  Canandaigua  and  afterwards  had  been  a  very  com- 
petent commander  in  the  war  and  who  was  to  be  Secretary 
for  War  in  John   Quincy   Adams'   cabinet,  was  the  other. 


They  made  an  award  at  Utica,  in  1822,  wholly  satisfactory 
then  and  now  to  all  parties, 

A  very  difficult  question  of  boundary  still  remained, 
"  The  North-eastern  Boundary."  The  Treaty  of  1783  spoke 
of  the  "  Highlands,"  and  the  two  nations  could  not  agree 
on  where  the  **  Highlands  "  were.  Thomas  Barclay  and 
Cornelius  P.  Van  Ness,  afterwards  Chief  Justice  and  Gov- 
ernor of  Vermont,  who  were  appointed  Commissioners,  were 
unable  to  agree;  and  the  question  was  left,  in  1827,  to 
"William,  King  of  the  Netherlands.  His  award  in  1831  was 
not  satisfactory  to  the  United  States,  and  Britain  agreed 
not  to  insist  upon  it.  After  considerable  negotiation.  Lord 
Ashburton  and  Daniel  Webster  agreed  upon  a  line  (in  1842) 
which  has  been  acted  upon  ever  since.  This  line  was  and 
is  exceedingly  awkward  for  Canada,  an  elbow  of  Maine 
sticks  up  into  her  ribs,  and  her  Intercolonial  Railway  has 
been  compelled  to  make  a  long  detour  to  avoid  American 
territory,  while  there  is  no  corresponding  advantage  to  the 
United  States.  But  the  line  was  agreed  upon  and  the  matter 
is  settled. 

This  controversy  illustrates,  it  seems  to  me,  our  manner 
of  thought.  The  boundary  as  defined  by  the  Treaty  of  1783 
neither  party  at  any  time  attempted  to  get  away  from 
**  Scrap  of  paper"  as  it  was,  it  was  a  contract,  and  there- 
fore sacred  and  binding.  When  it  was  found  that  the  words 
employed  were  not  sufficiently  definite  to  make  clear  the 
precise  boundary  intended,  there  was  still  no  threat  of  war, 
much  less  forcible  entry.  Two  commissioners  were  selected, 
lawyers  of  eminence,  to  find  out  exactly  what  was  meant. 
They  disagreed — a  disagreement  which  might  quite  natur- 
ally arise  from  national  feeling  and  prejudice:  it  was  left 
to  a  foreigner — a  foreigner  in  such  high  position  that  no 
thought  of  corruption  or  dishonesty  could  arise.  His  award 
was  claimed  by  the  United  States  as  not  having  been  made 
on  the  proper  basis.  Britain,  in  view  of  this  claim,  insteaid 
of  insisting  on  the  award  (as  technically  she  might),  agreed 
to  disregard  it.  I  have  thought  that  her  conduct  on  this 
occasion  may  well  be  likened  to  that  of  the  United  States 
but  last  year.  Britain  claimed  that  the  United  States  had 
bound  itself  not  to  give  any  advantage  to  its  own  ships  in 
the  Panama  Canal;  the  United  States  took  another  view  of 
the  treaty  and  made  regulations  by  which  certain  ships  of 
the  United  States  had  an  advantage.  But  on  consideration 
of  the  view  taken  by  Britain  of  the  treaty,  it  revers'ed  its 
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action  and  without  assenting  to  the  validity  of  the  British 
contention,  acceded  to  it  because  the  other  party  to  the 
treaty  thought  that  was  what  the  treaty  meant;  nor  was 
the  plea  of  change  of  circumstances,  earnestly  pressed  as 
it  was,  even  listened  to.  May  I,  as  one  who  knows  something 
of  the  American  people,  say  that  to  my  mind  they  never 
rose  to  a  higher  plane  of  international  good  faitJh  than  when 
they  said  to  Britain,  **  You  thought  we  meant  that,  so  let 
it  be  "  ?  But  as  a  Briton  I  venture  to  point  to  a  precedent 
for  this  action,  eighty-five  years  before,  little  known  and 
little  thought  of. 

One  school  of  politicians  would  say  that  both  the  nations 
were  fools.    What  say  you  ? 

Some  look  upon  the  act  of  giving  an  advantage  to 
American  vessels  in  the  Panama  Canal  as  a  "  Yankee 
trick."  Well,  in  1871,  by  the  Treaty  of  Washington, 
Article  27,  the  Queen  agreed  to  urge  the  government 
at  Ottawa  "  to  secure  to  the  citizens  of  the  United 
States  the  use  of  the  Welland,  St.  Lawrence  and  other  canals 
in  the  Dominion  on  terms  of  equality  with  the  inhabitants  of 
the  Dominion."  We  did  make  uniform  tolls  for  all  ships, 
American  and  Canadian — and  then  repaid  the  Canadians 
their  tolls !  Was  this  a  ' '  Canadian  trick ' '  ?  We  had  the  grace 
to  be  ashamed  of  our  sharp  practice  and  to  repeal  the  ob- 
noxious provisions  so  as  to  put  all  on  the  same  level.  So  did 
the  Americans  last  year. 

This  was  by  no  means  the  end  of  the  territorial  disputes. 

The  international  boundary  was,  as  we  have  seen,  settled 
by  Commissioners  at  the  east  and  through  the  great  lakes 
and  international  rivers  through  the  Lake  of  the  Woods. 
In  1818,  from  the  Lake  of  the  Woods  to  the  Rocky  Moun- 
tains the  parallel  of  49°  N.  L.  was  agreed  upon  through 
diplomatic  means  ;  but  west  of  the  Rockies  the  line  was  in 
dispute.  Britain  claimed  as  far  south  as  the  mouth  of  the 
Columbia  River,  between  46°  and  47°  N,  L.,  the  United 
States  as  far  north  as  54°  40'.  The  convention  of  1818 
allowed  the  citizens  of  each  nation  to  settle  in  the  disputed 
territory.  Attempts  were  made  in  1823  and  1826  to  fix  the 
line,  but  in  vain.  In  1827,  the  arrangement  as  to  settlement 
by  either  people  was  renewed  indefinitely.  Polk's  election 
was  fought  on  the  slogan  * '  Fifty-four  forty  or  fight. ' '  Polk 
was  elected,  but  no  fight  came  on,  although  Britain  firmly 
refused  to  assent  to  fifty-four  forty.  In  those  days  and  in 
that  country  pre-election  pledges  were  not  invariably  im- 
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plemented,  as  of  course  they  are  in  our  day  and  in  our  land. 
Both  parties  thought  it  better  to  compromise  and  (in  1846), 
they  agreed  that  the  line  of  49°  N.  L.  should  be  extended  to 
the  Pacific.  Of  course  the  jingoes  on  either  side  were  out- 
raged, each  government  was  charged  with  craven  submis- 
sion to  unjust  demands  of  the  other;  true  national  feeling 
was  again  dead  and  the  doom  of  the  empire — or  the  republic 
— was  sealed.  The  story  is  told — I  do  not  vouch  for  the 
truth  of  it — that  Pakenham,  the  British  Ambassador  at 
"Washington  found  that  the  salmon  in  the  Columbia  River 
would  not  rise  to  a  fly,  and  thenceforward  considered  the 
river  of  little  value. 

Even  yet  the  whole  trouble  was  not  got  rid  of.  The 
Treaty  of  1846  had  fixed  the  line  at  49°  "  westward  to  the 
middle  of  the  channel  which  separates  the  continent  from 
Vancouver  Island,  and  thence  southerly  through  the  middle 
of  the  said  channel  and  of  Fuca's  Straits  to  the  Pacific 
Ocean."  Geography  has  a  way  of  laughing  at  diplomacy. 
There  were  three  channels,  any  of  which  might  fairly  be 
called  the  main  channel.  Britain  claimed  that  nearest  the 
mainland,  the  United  States  that  nearest  Vancouver  Island, 
and  the  intervening  islands  were  the  bone  of  contention. 
In  1869  it  was  arranged  to  leave  the  dispute  to  the  determi- 
nation of  the  President  of  Switzerland,  but  the  Senate  re- 
fused to  agree — the  irritation  which  arose  during  the  Civil 
War  had  not  been  allayed.  British  subjects  settled  in  San 
Juan  Island;  General  Harney  landed  an  armed  force  and 
took  possession  of  it  for  the  United  States;  Britain  had 
men-of-war  available,  and  only  prudence  and  forbearance 
prevented  an  armed  conflict.  But  there  was  no  war;  a 
peaceful  joint  occupation  was  agreed  upon,  and  in  1871 
the  Emperor  of  Germany  was  asked  to  decide  the  channel. 
This  he  did  the  following  year  in  favor  of  the  United  States, 
and  Britain  withdrew. 

Then  came  the  last  dispute  as  to  territory.  The  bound- 
ary of  Alaska  was  for  some  time  in  doubt.  Joint  surveys 
agreed  upon  in  1892  did  not  satisfactorily  determine  the 
true  line,  for  it  was  not  a  matter  of  surveying.  At  length, 
in  1903,  the  determination  of  the  boundary  was  left  to  six 
**  impartial  jurists  of  repute"  who  made  an  award  in  the 
same  year.  The  award  was  not  received  with  much  favour 
in  Canada;  much  complaint  was  made  that  some  of  the 
American  commissioners  were  not  "  impartial,"  and  that 
the  award  was  not  in  fact  judicial.    No  objection  could  be 
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taken  to  the  British  commissioners — Chief  Justice  Lord 
Alverstone,  Mr.  Justice  Armour,  of  our  Supreme  Court 
(who  had  been  Chief  Justice  of  Ontario),  and  Sir  Louis 
Jette  (who  had  been  Chief  Justice  of  Quebec),  President 
Roosevelt  appointed  Senators  Root,  Lodge  and  Turner,  none 
of  them  a  Judge.  That  I  may  be  perfectly  fair  I  quote  from 
Hon.  John  W.  Foster,  who  was  the  agent  of  the  United 
States  on  this  occasion.  In  his  "Diplomatic  Memoirs," 
1910,  Vol.  II,  pp.  197,  198,  he  says  :  ''The  Canadian  gov- 
ernment complained  *  *  *  *  that  the  members  nominated 
by  the  President  *  *  *  *  were  not  such  persons  as  v/ere  con- 
templated by  the  treaty,  to  wit  :  '  impartial  jurists  of  re- 
pute '  *  *  *  *  It  was  alleged  that  one  of  the  American  mem- 
bers had  expressed  himself  publicly  some  time  previous  to 
his  appointment  as  strongly  convinced  of  the  justice  of  the 
claim  of  his  Government.  It  was  also  objected  that  no  one 
of  the  three  was  taken  from  the  judicial  life  and  that  they 
all  might  be  considered  as  political,  rather  than  legal,  re- 
presentatives of  their  country.  The  editor  of  Hall 's  Interna- 
tional Law  (Edit.  1904) ,  refers  to  the  selection  of  the  Ameri- 
can members  as  '  a  serious  blot  on  the  proceedings.*  "  Mr. 
Foster  does  not  attempt  to  justify  the  act  of  the  president. 
I  agree  with  the  editor  spoken  of  and  think  that  the  great 
exponent  of  the  "square  deal"  could  not  have  done  a  more 
dishonest  and  unfair  act.  I  have  never  heard  an  American 
justify  it.  It  has  been  explained  (whether  truly  or  not,  I 
cannot  say),  by  the  alleged  fact  that  it  was  only  by  pro- 
mising such  appointments,  that  Roosevelt  was  able  to  get 
the  Senate  to  pass  the  Treaty.  However  that  may  be,  our 
own  subsequent  conduct  furnishes  the  Americans  with  a 
fair  retort.  On  the  death  of  Mr.  Justice  Armour,  Britain 
appointed  in  his  stead,  Mr.  Aylesworth,  who  had  been  en- 
gaged as  counsel  in  the  very  case,  and  who,  deservedly  hig*!) 
as  he  stood,  and  stands  in  public  estimation,  could  scarcely 
be  considered  more  impartial  than  was  any  of  the  Americans. 
Let  me  pause  here  to  say  a  word  as  to  the  conduct  of 
the  United  States  throughout  the  century.  "We  have  a 
small  but  active  class  who  make  a  practice  of  girding  at  the 
"  Yankees,"  as  they  call  them.  In  my  boyhood,  we  re- 
sented the  arrogation  to  themselves  by  the  people  of  the 
Republic,  of  the  appellation  "  American."  "We  were  born  in, 
or  at  least  lived  in,  the  continent  of  America  equally  with 
them,  and  equally  with  them  were  entitled  to  be  called 
American.    But  Canada  has  come  to  her  own,  has  become 
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conscious  of  her  nationality  and  of  her  great  destiny, 
and  the  name  Canadian  'has  become  a  badge  of  pride. 
If  one  searches  the  records  of  the  past  he  will  find 
that  the  people  of  the  United  States  have  always  been 
called  Americans  by  those  of  the  mother  country — and  I 
for  one  am  quite  content  with  the  name  Canadian,  leaving  to 
our  friends  to  the  south  the  name  American,  in  common 
with  the  other  non-Canadian  occupants  of  this  continent. 
The  class  I  have  in  mirid  almost  invariably  say  "  Yankees," 
when  they  mean  "  Americans,"  and  can  generally  be  iden- 
tified by  that  terminology,  although  it  is  as  absurd  to  call 
all  Americans  "  Yankees,"  as  it  would  be  to  call  all  British 
"  Scotsmen."  That  class  make  it  a  point  to  speak  of 
Yankee  dishonesty  in  our  international  relations.  I  have 
made  a  careful  study  of  the  history  of  these  matters,  and 
while  it  cannot  be  said  that  the  United  States  was  generous 
and  brotherly,  or  went  out  of  its  way  to  show  its  friendship, 
the  claims  made  have  invariably  had  some  colour  of  justice, 
they  have  not  been  wanton  and  gratuitous,  nor  less  well 
founded  than  many  of  our  own.  And  in  the  appointment  of 
arbitrators,  the  Alaska  appointment  by  Roosevelt  stands  by 
itselC — and  probably  no  one  but  a  noisy  advocate  of  fair 
play  could  have  made  it. 

We  did  object  to  such  a  board  and  the  award  made  by 
that  board;  but  there  never  was  a  thought  of  disputing  its 
validity  or  of  refusing  to  be  bound  by  it. 

So  we  have  fixed  our  four  thousand  miles  of  boundary 
without  a  fight,  without  the  effusion  of  one  drop  of  blood, 
and  almost  without  even  the  lingering  remains  of  a  tern-- 
porary  irritation. 

The  rigOits  of  fishing  have  also  been  in  controversy.  By 
the  Treaty  of  Peace,  1783,  certain  rights  were  given  to 
American  citizens  in  the  Atlantic  fisheries.  These  were  not 
so  much  mentioned  in  the  Treaty  of  Ghent  of  1814  (the 
story  is  a  curious  one,  but  too  long  to  be  entered  upon  here)  ; 
it  was  claimed  by  Britain  that  after  the  War  of  1812  Ameri- 
cans had  no  right  to  fish  in  British  territory,  and  a  rather 
dangerous  dispute  arose.  In  1818,  however,  the  matter  was 
arranged  by  diplomacy,  and  the  limits  within  which  Ameri- 
cans might  fisih  were  laid  down.  When  the  Reciprocity 
Treaty  was  made  in  1854,  the  advantages  given  up  in  1818 
by  the  Americans  were  restored  so  long  as  that  treaty 
should  be  in  force ;  and  an  international  commission  was 
provided  for,  which  should  lay  off  the  limits  within  w"hich 
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Americans  should  have  the  right  to  fish.  In  1866  the  United 
States  denounced  the  Reciprocity  Treaty  and  thes«  rights 
were  lost.  But  who  ever  heard  of  a  fisherman  who  could 
distinguish  between  his  neighbor's  pond  and  'his  own  ?  Or 
who,  when  his  own  waters  were  fished  out  would  be  content 
to  fish  away  there  without  trespassing?  Or  who  would  cease 
fishing  where  he  had  been  accustomed  to  fish,  on  account 
of  change  or  ownership  or  any  such  trifie  as  that  ?  Not  un- 
naturally the  American  fishermen  trespassed,  and  this  caused 
no  little  irritation  between  the  two  peoples.  In  1871,  by  the 
Treaty  of  Washington,  the  amount  to  be  paid  by  the  United 
States  for  this  improper  and  illegal  fishing  was  referred  to 
t'hree  arbitrators ;  and  they  in  1877,  made  an  award  at  Hali- 
fax. The  amount,  five  and  a  half  million  dollars,  rather 
startled  the  United  States,  but  it  was  paid  within  the  time 
allowed  by  the  Treaty. 

The  convention  of  1818  had  given  to  American  citizens 
certain  rights  of  drying  and  curing  fish,  etc.,  not  very  defi- 
nitely expressed;  and  constant  friction  arose  over  these 
matters.  Then  there  were  questions  concerning  the  right  of 
the  British  Colonies  to  make  regulations  as  to  fishing,  bait, 
etc.;  and  generally  the  "  fishing  on  the  Banks  "  was  a 
perpetual  subject  of  diplomatic  correspondence  and  contro- 
versy, charges  and  counter-charges  of  wrong-doing  and  un- 
reasonableness. At  length  it  was  decided  to  leave  the  whole 
matter  to  a  tribunal  chosen  from  the  members  of  the  Per- 
manent Court  at  the  Hague — an  American  and  a  Canadian 
judge,  an  Austrian  professor  of  law,  a  Dutchman  and  an 
Argentine,  all  "  jurists  of  repute."  Their  award  in  1910 
was  so  satisfactory  that  both  parties  were  triumphant,  each 
hailed  the  decision  as  a  victory  for  its  side,  and  for  once  no  • 
one  thought  of  "  cursing  the  Court." 

All  these  questions,  it  will  be  seen,  depended  upon  the 
interpretation  of  written  documents,  agreements  made  be- 
tween the  parties  which  neither  party  tried  to  repudiate, 
but  which  they  interpreted  differently.  There  was,  how- 
ever, another  matter  not  unlike  the  fishing  dispute  which 
did  not  depend  on  agreements,  but  upon  rules  of  interna- 
tional law  involving  dominion  over  the  open  sea.  Russia's 
attempt  at  ownership  of  the  Behring  Sea  had  been  protested 
against  by  both  Britain  and  the  United  States ;  but  shortly 
after  the  acquisition  of  this  territory  by  the  United  States, 
legislation  was  passed  at  "Washington  which  appeared  to 
assert  jurisdiction  similar  to  that  which  had  been  claimed 
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by  Russia.  This  had  for  its  avowed  object  the  preservation 
of  t'he  fur  seals  in  Behring  Sea.  Even  more  definite  claims 
of  ownerehip  of  this  sea  were  soon  made  by  the  United 
States.  Canadian  vessels  repudiated  the  authority  of  the 
United  States  and  continued  sealing  in  that  part  of  the  sea 
in  which  they  had  been  accustomed.  Some  ships  were  seized, 
some  Canadians  imprisoned,  some  turned  adrift  in  Cali- 
fornia. When  we  remember  that  the  seizures  were  sixty 
miles  from  land,  the  serious  nature  of  the  claim  to  terri- 
torial sovereignty  is  apparent.  This  state  of  affairs  was  in- 
tolerable :  Canadians  would  seal,  American  cruisers  would 
capture  their  ships  and  men.  Uncle  Sam  might,  if  he  would, 
become  a  nursing  father  to  the  seals :  but  Canadians  deter- 
mined that  it  was  only  his  own  seals  he  was  to  control  and 
kept  on  killing  those  which  swam  at  large  in  the  sea. 

The  dispute  was  a  dangerous  one,  and  at  any  time  a  rash 
American  Captain  might  plunge  his  Government  into  serious 
difficulties,  or  even  war  itself.  Ctvic  Bri/annicvs  sum  is 
a  living  maxim  and  Britain  would  not  allow  her  sons  to 
be  slaughtered.  At  length  in  1892  the  matter  was  left  to 
a  board  of  two  Americans,  one  Englishman,  one  Canadian 
and  one  from  each  of  the  countries  France,  Italy  and  Nor- 
way. Their  award  was  made  in  Paris  in  1893  and  proved 
generally  satisfactory.  The  amount  of  damages  to  be  paid 
Canadians,  etc.,  was  fixed  by  two  judges,  one  an  American, 
the  other  a  Canadian;  no  umpire  was  necessary,  and  the 
amount,  nearly  half  a  million,  was  paid  without  a  murmur. 

Before  this,  when  the  United  States  took  property  of 
British  subjects  south  of  the  line  49°  N.  L.  (when  the  line 
was  agreed  upon  in  1816),  a  similar  result  was  arrived  at. 
Some  British  subjects  had  peacably  settled  in  the  territory 
south  of  this  line ;  and  for  land  and  improvements  of  which 
they  were  deprived,  they  asked  to  be  paid.  The  United 
States  cheerfully  agreed  to  pay,  and  to  determine  the  amount 
two  Commissioners  were  appointed.  These  were  such  un- 
patriotic men  that  they  (in  1869),  agreed  upon  the  amount 
without  even  troubling  the  umpire,  Benjamin  R.  Curtis. 
My  friend  and  judicial  brother,  now  Mr.  Justice  Maclaren, 
of  the  Appellate  Division  of  the  Supreme  Court  of  Ontario, 
was  secretary  to  the  British  Commissioner,  Sir  John  Rose, 
and  speaks  highly  of  tho  judicial  attitude  of  both  repre- 
sentatives. 

Mere  money  claims  have  sometimes  rested  on  positive 
agreement,  sometimes  on  the  rules  of  international  law. 
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A  very  curious  dispute  arose  over  one  of  the  terms  of 
the  Treaty  of  Ghent.  By  Article  I  it  was  agreed  that  all 
territory  taken  should  be  restored,  without  carrying  away 
of  slaves  or  other  private  property.  Many  slaves  had  come 
within  the  British  lines,  attracted  by  a  proclamation  which 
virtually  promised  them  freedom.  (It  may  be  remarked 
en  passant,  that  it  was  this  conduct  of  the  British  command- 
ers which  came  in  for  the  bitterest  comment  by  Americans, 
especially  those  of  the  south.)  These  quondam  slaves  had 
accompanied  or  preceded  the  British  forces  in  their  aband- 
onment of  American  soil,  and  it  was  demanded  that  they 
should  be  returned  or  paid  for.  The  British  claim  was  a 
perfect  example  of  legal  hair-splitting,  worthy  of  a  special 
pleader;  but  it  was  in  favoiem  liber/otis,  and  a  plea  of  that 
kind,  like  a  plea  in  favorem  vHcb,  has  always  been  looked 
upon  with  favour  in  English-speaking  courts.  There  was 
never  any  thought  of  delivering  up  the  poor  blacks,  but  the 
question  of  obligation  to  pay  for  them  was  an  open  one.  It 
was'  finally  left  to  the  Czar  of  Russia,  and  he  determined  in 
favor  of  the  contention  of  the  United  States. 

Partly  by  arbitration  of  four  commissioners,  and  partly 
by  diplomacy,  the  amount  was  fixed  at  about  a  million  and 
a  quarter  dollars.  That  sum  Britain  paid  and  kept  the 
negro. 

I  have  always  been  proud  of  this  chapter  of  history — 
we  in  this  Province  which  is  the  first  in  all  English-speaking 
countries  (and  in  the  whole  world  behind  only  one  country 
and  that  by  but  a  few  months),  to  abolish  slavery,  ought  to 
be  able  to  appreciate  the  conduct  of  the  mother  country  in 
paying  such  a  sum  rather  than  send  unfortunates  v/ho  had 
trusted  her,  back  to  the  land  of  the  free  and  the  home  of 
the  brave,  knowing  that  for  them  to  be  brave  was  to  incur 
torment  and  death  itself,  and  that  only  death  could  make 
them  free. 

Long  befor6  this,  the  Treaty  of  1783  had  stipulated 
that  creditors  on  either  side  should  meet  no  lawful  im- 
pediment to  the  recovery  of  the  full  value  in  sterling 
money  of  all  bona  Ji>ie  debts  theretofore  contracted.  Some 
of  the  States  refused  to  implement  this  agreement,  and 
British  creditors  were  deprived  of  their  honest  claims.  The 
United  States  could  not  coerce  the  States,  but  they  did  not 
repudiate  the  clause  in  the  treaty — did  not  say,  "  We 
thought  we  could  'have  this  agreement  carried  out,  but  we 
cannot,  accordingly  we  do  not  consider  ourselves  bound." 


What  was  said  was,  "  "We  cannot  compel  the  States  to  do 
the  honest  thing  and  the  thing  agreed  by  us,  but  we  will 
pay  out  of  our  own  funds."    And  they  did. 

So,  too,  Britain  did  not  say,  "  Necessity  knows  no  law, 
we  had  to  seize  ycur  ships  to  save  our  nation,  and  we*  will 
not  pay. ' '  What  was  said  was,  *  *  What  we  did  we  did  in  our 
bitter  need,  but  we  had  no  right  to  do  it,  and  we  will  pay 
the  damages." 

Britain  indeed  absolutely  refused  the  demand  of  Wash- 
ington that  she  should  pay  for  some  3,000  negro  slaves 
taken  away.  "  These,"  she  said,  "  ceased  to  be  slaves 
when  they  reached  the  British  lines,  and  neither  by  God's 
law,  international  law  nor  agreement  are  we  bound  to  pay 
for  them."  And  s^he  did  not.  Nor  did  the  United  States 
go  to  war  to  try  to  compel  her  to  do  so. 

Then  came  the  fraticidal  war  of  1812-14.  This  is  not  the 
time  or  the  place  to  consider  how  far  it  was  justifiable  or 
reasonably  necessary.  Dignified  in  advance  as  the  Second 
War  of  Independence,  in  its  inception  it  nearly  clove  the 
Union  in  two  and  it  ended  inconsequent,  leaving  nothing  de- 
cided for  which  it  had  ostensibly  been  begun  and  carried 
on.  It  left  behind  it  a  legacy  of  hate  not  yet  wholly  spent, 
in  this  Province  it  put  back  for  more  than  a  quarter  of  a 
century  her  progress,  and  if  it  did  good  to  anybody  other 
than  a  few  contractors  and  government  employees,  I  have 
not  been  able  to  discover  an  instance. 

Inconsequent  as  it  was,  the  sound  judgment  of  both  peo- 
ples insisted  on  it  coming  to  an  end  and  peace  began,  never, 
please  God,  to  end. 

After  the  Treaty  of  Ghent  many  claims  were  made  by 
American  citizens  against  Britain  for  illegal  seizures  of 
ships,  etc.,  and  by  British  subjects  against  the  United  States 
for  the  same  causes  of  complaints,  for  arrest  of  British  sub- 
jects, and  the  like.  These  were  in  1853  referred  to  a  board 
of  three  commissioners.  Britain  chose  Edmund  Hornby, 
a  lawyer  of  standing,  Who  was  afterwards  Judge  of  British 
Courts  in  Constantinople  and  Hong  Kong;  the  United 
States,  Nathaniel  G.  Upham,  for  some  years  a  Judge  of  the 
Supreme  Court  of  New  Hampshire.  These  two  tried  to  in- 
duce Martin  Van  Buren,  ex-President  of  the  United  States, 
to  act  as  umpire,  but  he  declined;  and  then  they  chose 
Joshua  Bates,  a  member  of  the  London  banking  firm  of  Bar- 
ing Bros.  &  Co.,  but  an  American  by  birth,  education  and 
allegiance.  As  matters  turned  out,  each  nation  got  an 
award  about  equal  to  that  of  the  other. 
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Another  and  a  very  serious  dispute  arose  later,  which 
could  not  be  determined  by  any  pre-existing  agreement, 
or  even  by  the  rules  of  international  law:  there  was  no 
such  agreement,  and  the  parties  did  not  agree  as  to  the  law. 
A  claim  was  made  by  the  United  States  for  damage  due 
directly,  and  for  still  more  damage  due  indirectly,  by  Brit- 
ain's conduct  during  the  Civil  War  in  allowing  Confederate 
cruisers  to  be  fitted  up  in  her  waters  and  escape  to  destroy 
American  shipping.  A  most  unpleasant  and  dangerous  con- 
troversy arose,  inflamed  beyond  a  doubt  by  the  anger  in 
the  United  States  against  the  old  land  for  the  conduct  of 
her  governing  classes  during  the  crucial  struggle  for  human 
liberty.  War  was  in  the  air  more  than  once ;  but  both 
parties  wished  for  what  was  right ;  neither  thought  it  would 
be  better  to  obtain  what  was  right  by  means  of  war;  and 
it  ended  by  the  two  peoples  (in  1871),  agreeing  between 
themselves  upon  the  principles  which  they  should  adopt  as 
the  law  governing  the  case  and  leaving  the  determination 
of  the  amount  to  a  tribunal  of  five — an  English  Chief  Just- 
ice, an  American  publicist,  an  Italian  judge,  a  Swiss  advo- 
cate and  a  Brazilian  professor  of  law  constituted,  the  Bench ; 
and  their  award,  dissented  from  it  as  it  was  by  the  British 
representative,  was  paid  without  demur. 

By  the  same  treaty  (that  of  Washington,  1871),  a  Board 
was  formed  of  three — an  English  and  an  American  judge, 
with  an  Italian  diplomat — to  pass  upon  certain  claims 
arising  from  what  was  considered  the  unneutral  conduct  of 
Canada,  also  upon  certain  claims  by  British  subjects  for 
improper  seizure  and  detention  of  ships,  illegal  arrests,  de- 
struction of  property,  etc.,  by  the  United  States.  None  of 
the  American  claims  was  held  valid. 

How  do  we  stand  at  present  ?  In  the  first  place,  wa 
have  made  it  impossible  to  have  immediate  naval  warfare 
on  our  lakes.  As  far  back  as  1817  it  was  agreed  that  there 
should  be  no  ships  of  war  upon  the  international  waters. 
Then  the  United  States  and  Canada  have  an  agreement  dat- 
ing back  to  1909  whereby  a  permanent  Board  is  formed, 
composed  of  six  members,  three  appointed  by  the  United 
States,  three  by  Canada.  This  Commission  has  jurisdiction 
over  all  cases  involving  the  use,  obstruction  or  diversion  of 
the  international  waters;  but  also  all  matters  of  difference 
between  the  countries  involving  the  rights,  obligations  or 
interests  of  either  in  relation  to  the  other,  or  the  inhabitants 
of  the  other,  along  the  frontier  are  to  be  referred  to  this 
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commission  for  enquiry  and  report.  Moreover,  any  matter 
or  question  of  difference  involving  the  rights,  obligations 
or  interests  of  the  United  States  or  Canada,  either  in  rela- 
tion to  each  other  or  to  their  respective  inhabitants,  may 
be  referred  to  it  for  decision.  This  commission  I  have  more 
than  once  called  "  a  miniature  Hague  Tribunal  of  our  own, 
just  for  us  English-speaking  nations  of  the  continent  of 
North  America." 

I  need  not  speak  of  the  general  treaty  of  1908  or  of  the 
recent  treaty  which  is  meant  to  delay  military  operations 
and  to  give  the  nations  a  enhance  to  consider  their  dispute 
in  all  its  bearings. 

It  is  plain — he  who  runs  may  read — that  we  have  been 
so  satisfied  with  the  Century  of  Peace  that  we  are  making 
every  effort  for  its  continuance  ad  mulios  anvos.  In  every 
way  peace  has  paid.  Let  no  one  persuade  himself  that  the 
war  of  one  hundred  years  ago  did  anything  to  teach  the 
peoples  respect  for  each  other  or  to  bring  t'hem  into  har- 
mony. Whatever  may  have  been  its  effect,  if  any,  in  weld- 
ing the  Union  together,  internationally  it  was  wholly  evil, 
and  its  evil  effects  still  continue.  It  was  the  peace,  the  ways 
of  peace,  which  brought  us  together  and  made  us  almost 
one.  "What  American  but  finds  himself  at  home  in  my  Can- 
ada, what  Canadian  considers  himself  a  foreigner  or  an  alien 
in  t'he  United  States  ? 

What  of  the  future  ? 

I  read  that  Maxim,  the  great  inventor,  says  that  after 
the  present  war  the  United  States  must  fight  the  victor.  I 
confess  scepticism  about  the  United  States  being  forced  to 
go  to  war  with  any  people.  I  'have  heard  many  times  of  its 
being  obliged  to  fight  Britain  ;  not  many  years  ago,  war 
with  Germany  was  inevitable  (over  some  nitrates,  I  think, 
and  later  in  the  interests  of  Standard  Oil) :  Mexico  has  been 
its  predestined  victim  dozens  of  times;  and  when  no  other 
antagonist  is  above  the  horizon,  Japan  invariably  appears. 

But  Maxim  may  be  right.  He  is  undoubtedly  right  if 
that  victor,  be  it  which  nation  it  may,  hold  as  a  cardinal 
doctrine  that  war  is  good  in  itself,  that  war  is  nec- 
essary for  the  hig'hest  development  of  a  nation,  or  the 
like  accursed  creed.  Any  nation  which  believes — and 
does  not  simply  say  that  it  believes — that  "  the  living 
God  will  see  to  it  that  war  shall  always  recur  as  a 
terrible  medicine  for  mankind,"  will  not  fail  itself  to  play 
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the  physician  and  administer  the  prescription  if  the 
Almighty  seem  not  sufficiently  attentive  to  His  duty. 

And  if  the  victor  live  the  doctrine,  Might  makes  right, 
the  time  will  surely  come  when  Right  will  be  made  by  Might; 
while  in  the  meantime  that  republic,  to  which  countless 
thousands  have  fled  for  the  chance  to  breathe  without  the 
load  of  military  conscription  and  tax,  must  in  the  meantime 
be  ever  prepared,  paying  for  that  preparation  the  inevitable 
price  in  money,  anxiety  and  the  brain  and  brawn  of  her 
sons — those  sons,  who  will  thus  learn,  as  no  otherwise  could 
they  learn,  what  is  meant  by  the  principle,  "  The  citizen 
exists  for  the  State,  not  the  State  for  the  citizen."  If  the 
victor  be  a  nation  which  loves  peace,  which  will  seek  peace 
and  insure  it,  which  acknowledges  that  there  are  other  and 
higher  rights  than  such  as  may  be  given  by  the  will  of  the 
stronger,  that  the  moral  law  is  of  validity  in  conduct  to- 
wards other  nations,  that  the  pledged  word  must  be  kept, 
a  nation  that  walketh  uprightly  and  worketh  righteousness 
and  speaketh  truth  in  its  heart,  sweareth  to  its  own  hurt 
and  changeth  not,  then  we  need  fear  no  war — sum  of  all  the 
villianies' — for  when  war  begins,  then  hell  openeth. 

In  New  Orleans  the  other  day  I  heard  a  distinguished 
officer  of  the  American  army  urge  that  children  should  be 
taught  to  fight  for  their  rights,  for,  said  he,  "  if  we  do  not 
fight  for  our  rights,  we  soon  shall  have  no  rights  to  fight 
for. ' '  I  ventured  then,  as  I  venture  now,  to  say,  God  forbid 
that  the  time  should  ever  come  when  those  of  our  breed 
should  need  to  be  taught  to  fight  for  their  rights.  But  there 
never  was  a  time  when  any  people  of  our  kind  has  required 
to  be  urged  to  fight  for  its  rights ;  we  always  have  been,  are 
now  and  always  will  be,  all  too  ready  to  fight  for  our  rights. 
That  is  not  the  true  difficulty  or  the  matter  of  greatest  im- 
portance— what  is  important  is  to  determine  what  our  rights 
are. 

No  nation,  as  no  individual,  ever  existed  that  can  be 
wholly  trusted  to  determine  its  own  rights;  impartiality  is 
excluded  in  the  nature  of  things;  and  it  is  the  pugnacious 
spirit,  the  spirit  which  is  insistent  to  fight  for  rights,  which 
is  the  greatest  danger  in  our  internationil  relations.  Any 
nation  that  is  looking  for  a  fight  can  always  be  accommo- 
dated. It  was  the  curbing  of  that  desire  "  to  fight  for  our 
rights, ' '  and  the  careful  determination  on  principle  of  what 
these  rights  were,  which  made  possible  the  century  of  Peace. 
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Fight  for  our  rights  ?  Undoubtedly — and  fight  for  the 
rights  of  others  as  well,  a  persecuted  France,  a  tortured 
Belgium.  Please  God,  the  day  will  never  come  when  we 
shall  be  unwilling  to  spend  our  last  cent,  to  sacrifice  our 
last  man  in  the  cause  of  human  freedom  and  the  cause  of 
righteousness.  But  in  respect  of  our  relations  with  the 
people  to  the  south  of  us,  we  have  never  for  a  hundred 
years,  had  occasion  to  threaten  an  appeal  to  arms  on  either 
side — the  difficulty  has  always  been,  'how  best  can  be  dis- 
covered what  the  respective  rights  are.  In  this,  as  in  all  else, 
there  has  been  an  occasional  mistake,  the  too  belligerent 
message  at  the  time  of  the  seizure  of  the  Trent ;  the  "shirt- 
sleeves "  dispatch  of  President  Cleveland  at  the  time  of  the 
Venezuela  troubles.  The  former  was  softened  at  the  in- 
stance of  the  Prince  Consort,  the  latter  was  rather  laughed 
at  as  the  production  of  a  person  unacquainted  with  the 
usages  of  good  society,  and  not  accustomed  to  the  niceties 
of  diplomatic  intercourse.  But  in  the  main,  each  nation 
has  been  confident  of  the  sense  of  justice  of  the  other :  each 
has  believed  that  not  only  itself,  but  also  the  other  was 
wholly  convinced  that  while  Might  is  great,  Right  is  greater, 
and  it  is  not  valour  or  prowess  in  arms  but  righteousness 
which  exalteth  a  nation.  And  without  fear  of  successful 
contradiction  I  say,  that  between  us,  on  the  whole,  and  speak- 
ing generally,  despite  a  hundred  stumbles  and  falls,  there 
has  been  fidelity  to  the  pledged  word  and  the  dictates  of  the 
moral  law. 

Some  of  us  had  hoped  that  the  example  of  thes«  two 
peoples  would  have  taught  the  nations  that  war  is  unneces- 
sary. That  was  not  to  be.  The  present  terrible  conflict  may 
be  the  last;  but  if  this  hope  prove  in  vain,  we  should  not 
despair;  the  cause  of  peace  must  advance,  thougih,  as  with 
the  rising  tide,  there  will  be  receding  waves. 

Whatever  be  the  fate  of  others,  as  to  these  two  peoples 
I  hope  and  believe  that  as  between  themselves  they  have 
finally  and  irrevocably  decided  there  shall  be  eternal  peace ; 
the  peace  already  well  begun  shall  continue  forever. 

For,  if,  as  we  believe,  there  is  a  moral  Governor  of  the 
universe,  governing  by  a  moral  law;  if  these  peoples  have 
that  sense  of  law  which  equally  with  the  starry  heavens 
filled  the  German  philosopber  with  awe — and  that  is  my 
faith — it  is  as  certain  as  to-morrow's  tide  that  the  English- 
speaking  nations  on  this  Continent,  over  the  Sea  and  around 
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the  Seven  Seas,  must  in  the  future  as  in  the  past,  be  firm  in 
the  determination  that  nothing  shall  break  the  bond  of 
amity  and  good  will  which  binds  them  togelAier. 

Let  us  as  Canadians  as  well  as  loyal  Britons,  see  to  it 
that  we  are  not  remiss  in  any  and  every  effort  which  will 
tend  to  make  that  union  strong  and  lasting — Canadian 
Clubs  can  have  no  higher  or  better  aim. 
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In  the  consideration  of  the  many  matters  of  inter- 
national dispute  settled  by  means  other  than  war  and  dip- 
lomacy, it  is  not  without  interest  to  note  the  personnel 
of  the  tribunals  entrusted  with  the  determination  of  such 
matters. 

More  than  once  has  an  account  been  given  of  the  dis- 
putes between  the  United  States  on  the  one  hand  and  Brit- 
ain (including  Canada)  on  the  other  settled  by  a  reference 
to  such  tribunals.  I  propose  in  this  paper  to  say  a  few 
words  about  the  arbitrators,  and  I  venture  to  think  that 
it  will  be  found  in  most  instances  that  men  were  appointed 
the  judicial  cast  of  whose  mind  was  known  either  from  their 
being  or  having  been  judges  or  otherwise. 

This  indicates  that  the  English-speaking  peoples,  at 
least  in  disputes  among  themselves,  really  desired  a  ju- 
dicial settlement,  an  adjudication  by  judges  on  right  and 
justice,  and  not  a  compromise  worked  out  by  partisans 
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desirous  of  obtaining  as  much  as  possible  for  their  own 
side. 

The  very  beginning  of  references  to  such  tribunals  in 
the  English-speaking  nations,  and,  indeed,  in  substance 
the  beginning  of  modem  international  arbitation  is  seen  in 
Jay's  treaty. 

Jay's  treaty  of  1794  left  three  matters  to  arbitration: 

1.  The  first  was,  what  was  the  "River  St.  Croix"  men- 
tioned as  the  international  boundary  in  the  treaty  of  peace 
in  1783? 

David  Howell  who  had  been  a  judge  of  the  supreme 
court  of  Rhode  Island  was  appointed  by  the  United  States; 
Col.  Thomas  Barclay,  a  man  of  considerable  legal  erudition, 
who  had  studied  law  imder  John  Jay  and  who  was  a  prac- 
tising lawyer,  by  Britain;  and  Egbert  Benson,  former 
judge  of  the  supreme  court  of  New  York,  and  to  be  a 
United  States  circuit  judge,  was  chosen  by  these  two  be- 
cause he  was  "cool,  sensible  and  dispassionate."  The 
award  of  these  was  unanimous  (1798). 

2.  A  board  of  five  was  formed  to  determine  the  amount 
payable  to  British  subjects  being  prevented  from  recover- 
ing debts  due  before  the  peace  from  American  citizens. 
There  was  not  a  judge  among  them  and  the  proceedings 
wholly  failed,  to  a  great  extent  it  would  seem  from  a  lack 
of  the  judicial  temperament  in  the  arbitrators. 

3.  Claims  against  Britain  for  illegal  and  irregular 
seizures  during  the  French  wars.  Governor  Christopher 
Gore,  the  legal  preceptor  of  Daniel  Webster  and  of  high 
standing  at  the  bar  of  Massachusetts,  and  William  Pink- 
ney,  to  be  attorney-general  of  Maryland  and  afterwards 
of  the  United  States,  were  the  American  commissioners. 
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Dr.  John  Nichol,  an  eminent  civil  Iaw>'er,  shortly  to  be- 
come Sir  John  Nichol,  judge  of  the  Prerogative  Com-t  and 
the  court  of  Admiralty,  was  first  appointed  with  Dr. 
Anstey  of  the  same  profession  but  of  less  note.  Nichol 
was  succeeded  by  Dr.  Swabey,  of  Doctors'  Commons, 
Col.  John  Trumbull,  the  artist,  was  the  fifth. 

The  labours  of  the  commission  were  much  compli- 
cated owing  to  the  want  of  harmony  of  the  commission 
(see  2  above)  just  mentioned;  but  when  that  was  out  of  the 
way  they  soon  made  a  satisfactory  award  (1804). 

After  the  futile  war  of  181 2  came  the  treaty  of  Ghent, 
which  left  three  matters  for  decision  (1814). 

The  islands  etc.  in  Pasamaquoddy  Bay.  Colonel 
Barclay  and  John  Holmes  were  made  arbi  trators.  Hohnes 
had  been  a  member  of  the  legislature  of  Massachusetts 
and  was  to  be  a  member  of  Congress,  first  as  member  of 
the  House  and  then  as  senator.  The  decision  of  this  board 
was  not  judicial,  but  was  a  compromise.  Neither  party  has, 
however,  disputed  or  complained  of  it  (181 7). 

5.  The  northeastern  boundary  of  the  United  States. 
Barclay  and  CorneKus  P.  Van  Ness  of  Vermont,  shortly 
after  to  be  chief  justice  of  that  state,  tried  the  impossible 
and  naturally  could  not  agree.  This  boundary  was  prop- 
erly a  question  for  diplomacy,  not  for  judicial  decision. 

6.  The  Lake  boundaries  were  left  to  Anthony  Barclay 
son  of  Colonel  Barclay,  and  Peter  Buel  Porter  of  New 
York,  who  was  a  practising  lawyer,  had  been  a  gallant 
soldier  and  a  congressman,  and  was  to  be  secretary  of  war 
in  Adams'  cabinet;  and  they  finaUy  agreed  upon  a  line 
satisfactory  to  all  parties  (1822) 

7.  In  1818,  an  agreement  was  entered  into  for  the  deter- 
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mination  of  whether  Britain  must  pay  for  slaves  who 
had  been  received  by  her  forces  during  the  war  and  thus 
enabled  to  escape  from  their  American  masters.  The 
Emperor  of  Russia  (in  1822)  decided  in  favor  of  the 
United  States  the  question  of  Britain's  liability  for  such 
escaped  slaves. 

8.  The  average  value  of  the  slaves  was  determined 
by  Langdon  Cheves,  afterwards  judge  of  the  supreme 
court  of  South  Carolina,  Henry  Seawell,  formeriy  judge 
of  the  superior  court  of  North  Carolina,  George  (after- 
wards Sir  George)  Jackson,  a  diplomatist,  and  John 
McTavish.  They  gave  a  unanimous  award  upon  the 
pm"ely  business  question,  involving  only  commercial 
value  (1824). 

9.  The  total  amount  to  be  paid  involved  much  more 
than  purely  business  matters,  and  the  board  failed  to 
agree.  The  governments  settled  the  amoimt  by  diplo- 
matic means  (1826). 

10.  Another  attempt  was  made  in  1827  to  settle  the 
Maine  boundary;  it  was  agreed  to  leave  this  to  the 
arbitrament  of  some  friendly  sovereign  or  state,  and  the 
King  of  the  Netheriands  was  agreed  upon.  King  William 
of  the  Netheriands  gave  an  award  as  to  this  boundary', 
satisfactoty  to  neither  party  (1831). 

11.  Certain  claims  of  American  citizens  against  British 
subjects  and  vice-versa  were  by  the  convention  of  1853 
left  to  a  board  of  three.  Nathaniel  G.  Upham  was  the 
American  commissioner.  He  was  for  some  years  a  judge 
of  the  supreme  court  of  New  Hampshire.  The  British 
commissioner  was  Mr.  (afterwards  Sir)  Edward  Hornby, 
aftenv^ards  judge  of   the   supreme  court  of   China  and 
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Japan.  Joshua  Bates,  an  American  banker  living  in 
England,  was  selected  as  the  third;  and  the  results  of  their 
labors  were  wholly  satisfactory. 

12.  In  1854  it  was  agreed  that  the  territory  reserved 
by  the  Convention  of  181 8  within  which  American  fisher- 
men had  not  the  right  to  fish  should  be  determined  by  a 
commission  of  three,  one  appointed  by  each  government, 
and  these  to  choose  the  third,  if  they  could  not  agree, 
then  by  lot.  A  board  was  appointed,  M.  H.  Perley  (suc- 
ceeded by  Joseph  Howe)  being  the  British  commissioner, 
G.  G.  Cushman,  who  was  succeeded  by  ex-Governor  Dr. 
John  Hubbard  and  he  by  E.  L.  Hamlin  being  appointed  by 
the  United  States.  John  Hamilton  Gray  was  selected  by 
lot  as  umpire.  This  inquiry  rather  called  for  local 
knowledge  than  judicial  decision  and  it  was  reasonably 
successful. 

13.  The  amount  to  be  paid  by  the  United  States  for 
property  taken  belonging  to  the  Hudson  Bay  Company 
and  other  British  subjects  in  Oregon,  etc.,  was  in  1865 
left  to  Alexander  S.  Johnson  of  New  York  and  John  (after- 
wards Sir  John)  Rose,  the  Canadian  financier.  These 
two  gentlemen  had  no  difficulty  in  determining  this  purely 
commercial  matter,  and  agreed  upon  an  award  (1869). 
They  had  wisely  selected  an  umpire  in  case  of  difficulty, 
in  the  person  of  Benjamin  R.  Curtis,  a  distinguished 
jurist  of  Boston,  who  had  been  a  judge  of  the  supreme  court 
of  the  United  States  and  given  the  splendid  dissenting 
judgment  in  the  D  red-Scott  case.  He  was  to  be  of  counsel 
for  Andrew  Johnson  on  his  impeachment  and  so  help 
settle  forever  the  power  of  the  President  of  the  United 
States. 
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The  treaty  of  Washington,  187 1,  left  four  matters  to 
arbitration. 

14.  The  Alabama  claims.  Sir  Alexander  J.  E.  Cock- 
bum,  lord  chief  justice  of  England,  and  Charles  Francis 
Adams,  who  had  studied  law  under  Daniel  Webster,  rep- 
resented the  countries  concerned.  With  them  sat  Count 
Frederick  Sclopis,  a  distinguished  Italian  judge  named  by 
the  King  of  Italy,  M.  Jacques  Staempfli,  named  by  the 
President  of  Switzerland,  a  Swiss  advocate,  and  Baron 
dTtajuba  named  by  the  Emperor  of  Brazil  who  had  been 
a  member  of  the  law  faculty  of  Olinda.  While  Cockbum 
would  not  sign  the  award  it  was  promptly  accepted  by 
his  coimtry  (1872). 

15.  Other  claims  against  Britain,  the  St.  Alban's  raid, 
etc.  For  these  there  was  a  board  of  three:  James  Somer- 
ville  Eraser,  formerly  a  judge  of  the  supreme  court  of 
Indiana,  and  Russell  Gurney,  Judge  of  the  sheriff's  court 
and  recorder  of  London,  were  assisted  by  Count  Louis 
Corti,  who  was  Italian  Minister  at  Washington.  The 
awards  were  satisfactory  (1873) 

16.  The  amount  to  be  paid  by  the  United  States  for 
fishing  privileges  was  decided  in  Halifax.  Sir  Alexander 
T.  Gait,  the  Canadian  financier,  and  John  H.  Clifton, 
formerly  attorney  general  of  Massachusetts  (succeeded  by 
Ensign  H.  KeUogg)  were  appointed.  They  were  joined 
by  the  Belgian  Minister  at  Washington,  M.  Maurice 
Delfosse.  There  is  no  need  to  say  anything  as  to  the  dis- 
content occasioned  by  their  award;  however  the  amount 
was  promptly  paid  (1877). 

17.  The  International  Boundary  at  the  Pacific  Ocean 
was  determined  in  favor  of  the  United  States  by  Emperor 
William  of  Germany  (1872). 
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1 8.  The  right  of  Canadians  to  seal  in  the  Behring  Sea, 
was,  by  the  Treaty  of  1892,  left  to  a  board  composed  of 
Mr.  Justice  Harlan,  of  the  United  States  Supreme  Court, 
Senator  John  T.  Morgan  of  Alabama,  whose  legal  at- 
tainments and  judicial  mind  were  afterwards  recognized 
by  his  appointment  as  commissioner  to  prepare  a  system 
of  laws  for  the  Hawaiian  Islands,  Lord  Hannen,  a  lord  of 
appeal  in  ordinary.  Sir  John  S.  D.  Thompson  who  had 
been  a  judge  in  Nova  Scotia,  Baron  De  Courcel,  named  by 
the  President  of  France,  Marquis  Emilio  Visconti  Venosta 
named  by  the  King  of  Italy  and  M.  Gregers  Gram,  named 
by  the  King  of  Sweden  and  Norway.  A  successful 
award  followed  as  to  the  principle  (1893). 

19.  The  amount  of  damages  to  be  paid  was  left  to 
Judge  William  L.  Putnam  of  the  circuit  court  of  appeals 
and  Mr.  Justice  George  Edwin  King  of  the  supreme  court 
of  Canada,  who  did  not  find  it  necessary  to  appoint  an 
umpire  (1896). 

20.  The  Alaska  boundary  was  agreed,  in  1903,  to  be 
left  to  "six  impartial  jurists  of  repute."  The  British 
commissioners  were  Lord  Alverstone,  lord  chief  justice 
of  England,  Sir  Louis  Jettfe,  who  had  been  chief  justice 
of  the  Province  of  Quebec,  and  John  Douglas  Armour 
who  had  been  chief  justice  of  the  Province  of  Ontario  but 
who  was  then  a  judge  of  the  supreme  court  of  Canada. 
On  the  death  of  Mr.  Justice  Armour,  he  was  succeeded  by 
Mr.  (afterwards  Sir)  Allen  Aylesworth.  The  American 
"impartial  jurists  of  repute"  were  senators  Root,  Lodge 
and  Turner.  The  award  was  received  in  Canada  with 
much  dissatisfaction,  chiefly  because  it  was  felt  (rightly 
or  wrongly)  that  some  of  the  commissioners  were  not  "im- 
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partial  jurists."  I  am  wholly  of  the  belief  that  had  all 
the  American  commissioners  been  judges  there  would  have 
been  little  or  no  complaint  (1903). 

21.  The  Hague  arbitration  as  to  fishing  privileges 
drying  and  curing  fish,  etc.  Judge  George  Grey  of  the 
circuit  court  of  appeals  and  Sir  Charles  Fitzpatrick,  chief 
justice  of  the  supreme  court  of  Canada,  were  joined  by 
three  impartial  jurists  of  repute.  Dr.  Lammasch  of  Vienna 
an  Aulic  coimsellor,  Jonkheer  Lohman  of  Holland  and 
Dr.  Drago  of  the  Argentine  Republic.  Their  award  was, 
in  all  points  but  one,  unanimous.  In  that  one  the  splendid 
spectacle  was  presented  of  an  American  judge  refusing 
to  join  in  a  decision  in  favor  of  his  coimtry  because  it  was, 
in  his  opinion,  not  based  upon  law  (1910). 

I  say  nothing  here  as  to  the  disputes  between  the  states 
of  the  American  Union  which  have  been  decided  by  the 
Supreme  Court  of  the  United  States — a.  real  judicial 
settlement  of  interstate  disputes. 

It  may  be  worth  while,  however,  to  notice  a  dispute 
between  two  Canadian  Provinces.  When  the  Dominion 
in  1876  set  off  the  territory  of  Keewatin,  the  eastern  boun- 
dary of  the  new  territory  was  fixed  at  the  western  boimdary 
of  the  Province  of  Ontario.  The  Territory  of  Keewatin 
was  put  under  the  jurisdiction  of  the  Province  of  Mani- 
toba. This  province  claimed  as  part  of  the  new  territory 
a  large  area  which  Ontario  had  always  considered  her 
own.  The  dispute  became  acute ;  the  Dominion  supp)orted 
the  claim  of  Manitoba.  It  would,  perhaps,  be  more  ac- 
curate to  say  that  the  claim  was  made  by  the  Dominion 
and  Manitoba  was  a  mere  instrument.    It  was  at  length 
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agreed  that  it  should  be  referred  to  arbitration  to  deter- 
mine the  true  west  and  north  boundary  of  Ontario. 
Robert  A.  Harrison,  chief  justice  of  Ontario  (who  took  the 
place  of  William  Buell  Richards,  the  former  chief  justice 
of  Ontario,  who  had  been  first  appointed  by  the  Province), 
Sir  Francis  Hincks,  a  Canadian  financier  and  finance 
minister  (named  by  the  Dominion  in  the  place  of  Lemuel 
Allen  Wilmot,  their  first  nominee),  and  Sir  Edward 
Thornton,  British  minister  at  Washington  (named  by  both 
Dominion  and  Province)  acted  as  arbitrators.  Their 
award,  made  in  1878,  was  imanimous  in  favor  of  the  Prov- 
ince of  Ontario.  The  Province  of  Ontario  at  once  accep- 
ted the  award  and  passed  legislation  to  bring  it  into  effect 
(1879)  42  Vic.  (Ont)  C.2.,  but  the  Dominion  refused  to 
give  effect  to  the  award  by  similar  legislation.  (The 
government  of  the  Dominion  and  of  the  Province  of  On- 
tario were  of  different  politics,  and  it  was  freely  charged, 
perhaps  with  some  truth,  that  this  difference  had  no  little 
to  do  with  the  refusal.)  The  governments  concerned, 
ultimately  to  put  an  end  to  the  controversy,  agreed  to 
have  the  question  disposed  of  by  the  judicial  conunittee 
of  the  privy  council,  the  final  court  of  appeal  for  the 
empire.  The  matter  was  laid  before  the  judicial  commit- 
tee in  the  form  of  a  special  case  signed  by  the  attorneys- 
general  of  Ontario  and  Manitoba.  The  committee  heard 
counsel  for  the  dominion,  Ontario  and  Manitoba  and  de- 
cided August  II,  1884,  (i)  that  the  award  was  not  bind- 
ing without  Dominion  legislation  but  (2)  that  the  award 
was  not  substantially  accurate;  and  advised  further  legis- 
lation.   The  Dominion  thought  it  advisable  that  Im- 
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penal  legislation  should  be  had  and  the  act  (1889),  52 
and  53  Vict.  (Imp.)  c.  28.,  was  passed  accordingly  to  carry 
into  effect  the  finding  of  the  committee  (and  arbitrators). 
In  arbitrations  with  non  English-speaking  nations 
it  cannot  be  said  that  either  the  United  States  or  Britain 
has  made  it  a  general  practice  to  appoint  judges  as  arbi- 
trators. The  reasons  for  this  are  obvious.  The  proceed 
ings  even  if  they  are  not  conducted  in  a  language  other 
than  EngHsh,  generally  involve  the  consideration  of  docu- 
ments and  often  oral  testimony  in  another  language. 
It  is  very  desirable  indeed  to  have  one  skilled  in  the  lan- 
guage likely  to  be  used  wholly  or  in  part.  It  is  the  somewhat 
rare  exception  to  find  a  judge  who  has  had  the  opportun- 
ity and  the  inclination  to  acquire  a  working  knowledge 
(say)  of  Spanish.  There  may  be,  too,  prominent  in  both 
peoples  a  feeling  of  kindly  commiseration,  sometimes 
perilously  near  contempt,  for  those  who  do  not  speak 
English  and  for  any  other  language  than  English;  a  feel- 
ing sometimes  almost  of  exasperation  at  the  folly  of  foreign- 
ers in  persisting  to  chatter  unintelligibly  instead  of  talk- 
ing so  that  one  can  understand  them.  An  English  lady 
in  Paris  had  that  feeling,  for  though  she  could  speak 
French  she  never  did,  "it  just  encourages  them."  More- 
over a  knowledge  of  local  conditions  and  local  customs  is 
often  most  desir9,ble.  As  a  rule  therefore,  someone  is 
sought  who  is  acquainted  with  the  country  and  the  lan- 
guage, sometimes  the  consul  of  the  appointing  country 
as  for  example  Ephraim  George  Squire  the  well  known 
archaeologist  appointed  in  1863  by  the  President  to  rep- 
resent the  United  States  in  the  Peruvian  claims  commis- 
sion, Lewis  Joel,  who  had  been  British  consul  at  Valparaiso 
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appointed  in  1893,  and  his  successor  Alfred  St.  John, 
consul  at  Callao,  appointed  1894  to  represent  Britain  on 
the  commission  on  claims  against  Chile.  Sometimes  a 
foreign  sovereign  or  potentate  was  appointed;  as  the 
President  of  Chile  in  the  dispute  Britain  had  with  the 
Argentine  in  1845;  ^^^  King  of  the  Belgians,  1861,  Brit- 
ain and  Brazil;  the  King  of  Prussia,  1842,  Britain  and 
France;  the  Emperor  of  Austria,  1881,  Britain  and  Nica- 
ragua; the  Senate  of  Hamburg,  Britain  and  Peru  and 
Britain  and  Portugal;  the  President  of  the  United  States 
in  1869,  Britain  and  Portugal  as  to  the  Island  of  Bala- 
ma.  Occasionally  the  contending  nations  ask  a  suppos- 
edly impartial  party  to  nominate  an  arbitrator.  The 
United  States  was  thus  asked  by  Britain  and  Liberia  in 
1879;  the  Emperor  of  Russia  in  1895,  by  Britain  and  the 
Netherlands. 

Sometimes  an  agreement  was  made  to  leave  the 
question  in  dispute  to  the  arbitrament  of  one  private 
person  agreed  upon,  and  this  person  was  not  always  non- 
judicial. William  Strong  a  former  justice  of  the  Supreme 
Court  of  the  United  States,  was  in  1884  appointed  sole 
arbitrator  in  the  Pelletier-Lazare  claims  by  the  United 
States  against  Hayti.  And  occasionally  a  judge  is  to 
be  found  appointed  either  alone  or  with  others. 

In  187 1  Judge  William  T.  Otto  was  appointed  com- 
missioner for  the  United  States  in  the  Spanish  claims 
commission,  and  resigning,  was  succeeded  by  Kenneth 
Rayner  who  had  been  a  judge  of  the  first  Alabama  claims 
court. 

The  Mexican  claims  were  referred,  in  1840,  to  a  com- 
mission in  which  sat  William  L.  Marcy  of  New  York  who 
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had  been  recorder  of  Troy  and  a  justice  of  the  supreme 
court,  and  John  Rowan  who  had  been  a  member  of  the 
court  of  appeals  of  Kentucky. 

Nathaniel  G.  Upham  whom  we  have  already  met  was 
umpire  in  the  Panama  Riot  Claims  in  1861. 

Johnson  Cave  who  had  been  a  circuit  judge  in  Tennes- 
see represented  the  United  States  in  i860  as  arbitrator 
in  its  claims  against  Paraguay. 

Perhaps  the  most  interesting  of  these  appointments  is 
nearly  if  not  quite  the  first : 

In  1654  during  the  time  of  the  Commonwealth,  a 
treaty  of  peace  was  entered  into  between  England  and 
the  Netheriands  in  which  it  was  provided  that  the  Nether- 
lands should  pay  to  Cromwell  for  the  persons  injured 
damages  for  "ships  and  effects  of  the  EngHsh  that  were 
seized  and  detained  in  the  dominion  of  the  King  of  Den- 
mark ever  since  the  i8th  of  May,  1652."  The  English- 
men named  as  arbitrators  were  Edward  Winslow  and 
James  Russel.  Winslow  had  been  governor  of  Plymouth 
Colony  and  a  vigorous  champion  of  its  rights  and  good 
name.  He  practised  medicine  without  a  license  and 
preached  without  being  in  holy  orders. 

While  the  board  does  not  seem  to  have  had  a  judge 
upon  it,  the  same  cannot  be  said  of  another  under  the 
same  treaty  of  1654.  Eight  persons  were  named  as 
arbitrators,  four  EngHsh  and  four  Dutch,  to  determine 
the  losses  and  damages  sustained  by  the  English  East 
and  West  India  Companies  and  the  Dutch  East  and  West 
India  Companies  respectively.  The  Englishmen  were 
headed  by  John  Exton,  who  was  a  lawyer  of  very  high 


RIDDELL  as 

standing,  and  who  had  five  years  before  been  appointed 
judge  of  the  court  of  Admiralty.  He  performed  his  duties 
in  this  court  in  such  a  way  as  to  merit  his  reappoint- 
ment on  the  Restoration  a  few  years  later. 

It  may  fairly  be  said  that  between  themselves  the 
inclination  of  the  English-speaking  peoples  has  been 
rather  to  appoint  judges  to  decide  the  points  in  differ- 
ences between  them  and  so  obtain  a  judicial  determination 
than  a  compromise  or  an  undue  advantage.  Instances 
are  found  too  in  which  a  foreign  and  supposedly  impar- 
tial arbitrator  is  sought,  and  several  instances  occur  of 
arbitrators  appointed  by  a  foreign  state  joining  arbitra- 
tors appointed  by  the  United  States  and  Britain. 

With  non-English  speaking  nations  these  are  the  ex- 
ception, and  while  the  arbitrators  may  have  acted  most 
judicially,  it  is  more  than  likely  that  judicious  rather 
than  judicial  conduct  was  looked  for. 

A  word  as  to  the  success  of  the  arbitrations  between 
the  United  States  and  Britain: 

The  references  which  I  have  numbered  i,  3,  4,  6,  7,  8, 
II,  12,  13,  15,  17,  18,  19,  and  21,  were  wholly  successful 
in  the  sense  of  being  accepted  without  demur  or  com- 
plaint. Of  these  fourteen,  eight  (i,  3,  8,  11,  15,  18,  19, 
and  21,)  may  fairly  be  said  to  have  been  decided  by  judges; 
of  the  others  one  (4)  was  a  compromise,  one  (12)  depended 
on  local  knowledge;  (13)  on  a  purely  business  matter; 
two  (7  and  10)  were  decisions  of  foreign  potentates,  and 
only  one  (6)  is  a  decision  of  non-judicial  arbitrators, 
judicially  on  a  point  like  that  in  i.  Of  those  decided  by 
judges  the  award  in  14  was  received  with  considerable 


24  JUDICIAL  SETTLEMENT 

grumbling  by  the  countty  which  had  lost,  but  no  more 
than  often  greets  an  adverse  decision  of  a  court  in  private 
litigation.  Grumbling  is  one  of  the  inalienable  rights  of 
a  free  man  and  a  free  nation  and  affords  a  safety  valve 
for  feelings  which  might  if  pent  up  do  mischief.  This 
was  paralleled  by  the  Halifax  award  (i6)  by  a  non- judi- 
cial board.  The  United  States  made  considerable  ob- 
jection to  the  award,  and  repudiation  was  spoken  of, 
but  before  long  the  storm  died  down  and  the  money  was 
paid.  These  awards  were  very  soon  submitted  to  and 
they  have  left  behind  them  no  trace  of  ill-will  or  enmity. 

The  Alaska  award  (20)  is  not  quite  in  the  same  case. 
As  I  have  said,  many  Canadians  did  not  and  do  not  be- 
lieve that  Canada  was  fairly  treated  in  the  composition 
of  the  court,  and  they  did  not  and  do  not  believe  that 
the  decision  was  a  judicial  decision.  There  are  still 
traces  of  indignation  over  the  matter  in  some  quarters, 
and  this  will  probably  not  wholly  die  out  for  a  long  time. 

The  judge-conducted  references  which  failed  are  (5), 
a  perfectly  impossible  task  from  the  nature  of  things,  a 
task  in  which  the  imprejudiced  and  impartial  King  of 
the  Netherlands  also  failed  (10)  and  the  total  price  to  be 
paid  for  slaves  (9).  The  difficulties  in  this  matter  do 
not  appear  to  us  now  as  though  they  could  not  have  been 
overcome;  but  the  commissioners  seem  to  have  lost  their 
temper.  At  all  events  they  did  not  agree  and  the  govern- 
ments got  tired  of  waiting  and  settled  the  dispute  out  of 
court.  This  is  paralleled  by  (2)  which  does  not  seem  to 
be  such  as  to  have  called  for  an  irreconcilable  conflict 
of  opinion;  but  there,  it  is  certain,  personal  animosity 
was  aroused  which  made  an  agreement  impossible. 
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I  venture  to  submit  that  the  experience  of  these  two 
nations  has  shown  the  possibility  of  the  judicial  settle- 
ment of  international  disputes.^ 
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THE  NURSE. 

An  Address  to  the  Graduating  Class  of  Nurses,  the  Western  Hos- 
pital, Toronto,  June  9th,  1915. 

By  the  Honourable  William  Renwick  Riddell,  LL.D.,  Etc., 

Justice  of  the  Supreme  Court  of  Ontario, 

T  AM  not  sure  why  the  Board  of  the  Western  Hospital  have  asked  me 
■■•  to  deliver  the  Graduation  Address  to  you,  but  shall  flatter  myself  by 
assuming  that  I  am  credited  with  some  knowledge  of  medicine,  some 
knowledge  of  the  world  and  its  ways,  and  at  least  a  modicum  of  com- 
mon sense. 

You  are  to  be  congratulated  upon  the  advance  in  public  estimation 
heretofore  made  and  still  being  made  by  your  profession.  Scarcely  half 
a  century  has  passed  since  the  nurse,  as  we  understand  the  name,  has 
become  an  integral  and  necessary  part  of  English-speaking  communi- 
ties. The  hideous  picture  of  the  nursing  trade — it  could  not  be  dignified 
by  the  name,  profession— given  by  Dickens  in  Martin  Chuzzlewit,  in  the 
early  40's  is  as  terrible  as  it  is  disgusting  and  nauseating— Sairey  Gamp 
and  Betsy  Prig,  ignorant,  drunken,  slatternly,  unkempt  and  unreliable 
—yet  there  is  no  doubt  that  the  picture,  vile  as  it  is,  was  true  to  nature. 
Dickens  could  and  did  see  life  as  it  was  and  could  and  did  faithfully 
describe  what  he  saw. 

It  is,  in  great  part,  to  that  splendid  woman  and  efficient  nurse, 
Florence  Nightingale,  that  we  owe  the  profession  as  it  now  exists.  But 
some  part,  and  that  by  no  means  negligible,  has  been  played  by  the 
fundamental  revolution  in  the  medical  conception  of  disease  itself, 
due  largely  to  the  microscope. 

The  old  physicians  looked  upon  disease  almost  as  an  entity  to  be 
met,  fought  with  and  conquered  by  the  proper  medicine;  the  newer 
school  sees  but  an  abnormal  condition  of  the  tissues  and  organs  of  the 
body,  due  not  seldom  to  some  foreign  animal  or  plant  which  has  made 
its  way  where  it  should  not.  These  physicians  endeavour  to  assist  nature 
to  throw  out  the  alien  and  think  in  most  cases  they  do  well  if  they  make 
and  keep  the  patient  as  qualified  as  possible  in  being  himself  the 
agency  of  bringing  about  a  return  of  health. 

With  these  the  nurse  is  essential;  with  those  rather  a  superfluity, 
nay,  a  hindrance  than  otherwise.  When  a  disease  was  to  be  subdued 
by  doses  of  medicine,  there  a  nurse  was  of  no  use;  she  was  rather  in 
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the  way  than  otherwise ;  but  when  the  body  is  to  be  helped  to  strengthen 
itself,  by  a  comfortable  bed,  fresh  air,  good  water,  appropriate  food,  the 
story  is  different. 

And  so  the  nurse  is  coming,  if  not  quite  come,  to  her  own — a  con- 
summation devoutly  wished  and  to  be  wished. 

Poeta  nascitur  non  fit — a  poet  is  born,  not  made ;  and  so  it  is  of  the 
nurse.  Without  the  knack  of  nursing,  which  comes  by  nature,  if  it 
comes  at  all,  the  nurse  cannot  attain  distinction,  but  must  be  to  a  great 
extent  mediocre,  if  not  a  complete  failure. 

Granted  this  knack,  this  "fairy  god-mother"  gift  of  Dame  Nature, 
what  then? 

First,  I  would  say,  on  the  list  of  qualifications  for  a  successful  nurse 
comes  common  sense. 

Carlyle  says,  "A  thinking  man  is  the  worst  enemy  the  Prince  of 
Darkness  can  have ' '  and  he  is  nearly  right — a  thinking  woman  is  a  worse. 

It  is  said  that  a  reasoning  mule  will  neither  lead  nor  drive,  and  if 
a  nurse  were  something  just  to  be  led  or  driven,  that  apothegm  would 
be  applicable  to  her ;  but  neither  in  law  nor  in  reason  is  that  true  of  the 
nurse.  She  cannot  sink  her  individuality  or  abrogate  her  duty  as  a 
member  of  the  public  and  as  a  reasoning  creature, 

I  remember  when  at  the  Bar  defending  a  doctor  for  malpractice; 
he  was  to  perform  a  serious  operation  under  an  anaesthetic  and  the 
patient  required  to  be  laid  on  his  back  on  a  Kelley  pad.  The  nurse 
swore  at  the  trial  that  the  doctor  had  told  her  to  fill  the  pad  wath  boiling 
water.  She  did  fill  it  with  boiling  water  and,  of  course,  the  patient  had 
his  back  shamefully  blistered.  The  nurse  knew  the  necessary  result  of 
doing  as  she  did,  but  said  she  thought  she  should  do  exactly  as  she  was 
told,  and  without  enquiry.  She  was  a  fool.  If  the  doctor  did  give 
such  an  order,  she  should  have  known  that  it  was  a  slip  of  the  tongue, 
and  should  have  asked  about  it  pointedly.  Had  the  result  been  fatai, 
as  it  might  have  been,  nothing  could  have  saved  her  from  a  conviction 
for  manslaughter;  she  could  not  have  sheltered  herself  behind  the 
direction  of  the  doctor;  and  that  the  doctor  would  be  equally  liable 
would  not  have  saved  her.  At  that  trial  a  surgeon  of  Toronto,  in  the 
front  rank  of  his  profession,  swore  that  if  he  could  not  rely  upon  his 
nurse  he  must  give  up  surgery — that  anyone  calling  herself  a  nurse 
should  know  that  no  doctor  could  intentionally  give  such  an  order. 

That  nurse  did  not  use  her  common  sense  (assuming  that  she  had 
any)  ;  she  applied  to  that  case  the  ordinary  rule  that  a  doctor's  direc- 
tions are  to  be  implicitly  followed  without  comment — an  excellent  rule, 
but  not  always  to  be  followed.  The  doctor  is  not  to  be  contradicted,  but 
every  enquiry  is  not  contradiction.  Sometimes  it  is  only  knocking  at  the 
door  to  see  if  intelligence  and  knowledge  are  at  hme.   Taking  the  nurse's 
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own  story  as  accurate,  the  doctor's  intelligence  was  not  at  home,  but  was 
away   woolgathering. 

I  remember  when  studying  medicine  my  preceptor  once  wrote  .^  for 
3,  and  gave  me  the  prescription  to  fill.  If  I  had  done  so,  both  of  us 
would  have  seen  the  prisoner's  dock — if  we  got  our  deserts. 

Many  difficult  questions  have  been  put — hypothetical  questions  gen- 
erally, or,  at  least,  the  cases  must  be  of  extremely  rare  occurrence — as  to 
the  duty  of  a  nurse  in  administering  medicine  in  dangerous  doses,  when 
the  doctor  is  not  available  to  be  asked.  If  that  particular  doctor  is  not 
at  hand  another  probably  will  be ;  and,  in  any  case  of  real  doubt,  better 
follow  the  advice  given  by  Punch  to  those  about  to  marry,  "Don't." 
For  you  may  be  quite  sure  that  if  a  mistake  is  made,  you  will  not  be 
able  to  clear  your  skirts  by  throwing  everything  on  the  doctor — you  are 
not  his  slave,  but  his  assistant,  and  your  negligence  is  not  his. 

I  know  what  I  say  is  opposed  to  the  teachings  of  many  medical  men 
and  nurses,  too,  but  it  is  law.  You  have  no  right,  much  less  duty,  to 
lay  aside  your  common  sense. 

In  what  I  have  said,  I  am  not  to  be  considered  as  suggesting  con- 
stant or  open  criticism  of  treatment — that  is  not  your  function  at  all. 
You  must  use  due  care ;  but  the  doctor  is  the  final  judge  as  to  treatment. 
Yet  even  here  to  improve  yourself  in  your  art  there  must  needs  be 
observation,  and  therefore  criticism,  not  open,  indeed,  or  to  the  patient, 
but  to  your  own  mind.  "Criticism  is  like  champagne,  nothing  more 
execrable  if  bad,  nothing  more  excellent  if  good,"  says  Colton;  and 
while  in  these  days  of  temperance  and  prohibition,  we  may  not  all  agree 
with  him  as  to  the  excellence  of  good  champagne,  there  can  be  no  doubt 
of  the  execrableness  of  bad  criticism.  Good  criticism  will  assist  in 
your  profession — and  to  be  a  competent  critic  you  must  know.  Natural 
intelligence,  natural  good  sense,  is  not  enough;  neither  reading  nor 
writing  comes  by  nature,  nor  does  a  knowledge  as  distinguished  from 
the  knack  of  nursing.  You  cannot  know  too  much ;  "a  little  knowledge 
is  a  dangerous  thing,"  and  "cultivation  is  as  necessary  to  the  mind 
as  food  to  the  body,"  as  Cicero  wisely  says. 

KJnowledge  has  grown  from  more  to  more  and  is  still  growing;  old 
and  time-honoured  ideas  are  gone,  newer  ones  taking  their  place.  In 
my  school  days  the  future  character  of  Nero  was  considered  to  be  indi- 
cated by  his  childhood  habit  of  killing  flies.  Everyone  will  remember 
in  Charles  Reade's  "Hard  Cash"  how  the  conduct  of  David  Dodd  in 
preventing  his  mate  from  killing  flies  was  held  up  as  a  model — God's 
creatures  had  a  right  to  live.  "He  was  killing  God's  creatures  .  .  . 
so,  ye  see,  to  save  their  lives,  I  was  obliged  to  throw  him  overboard," 
said  David.  Now,  the  insect  has  found  his  true  place  as  the  outlaw  of 
creation,  the  Ishmael  of  the  animal  kingdom  with  his  hands  against  every 
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man  and  every  man's  hand  against  him.  Emerson  said,  "A  fly  is  as 
untameable  as  a  hyena, ' '  but  he  did  not  know  that  it  is  more  dangerous, 
and  so  he  did  not  advocate  its  slaughter.  Nowadays  with  the  ringing 
slogan  "Swat  the  fly!"  the  boy  Nero  would  be  held  up  as  admirable 
and  heads  gravely  shaken  at  the  degeneration  shown  when  he  grew  up ; 
he  would  be  likened  to  Domitian,  who  began  so  well  and  ended  so  badly. 

Mere  intelligence  and  mere  knowledge  "without  corresponding 
energy  are  the  polished  sword  within  its  scabbard,  contemptible  if  it 
is  never  drawn  forth."  The  eflfieient  nurse  is  energetic,  she  throws  off 
langour,  dolce  far  niente;  with  her,  life  is  real,  life  is  earnest,  she  is 
diligent — and  diligence  includes  most  of  the  virtues.  She  throws  her- 
self into  her  profession  and  loves  it  and  lives  it.  She  does  the  duty 
which  lies  nearest  to  her  and  fears  not  that,  bidden  to  wait,  it  may 
return  "with  seven  fresh  duties  at  its  uack." 

She  follows  the  advice  of  Pythagoras  to  "choose  always  the  way 
which  seems  to  be  the  best,  however  rough  it  may  be,  well  knowing  that 
custom  will  render  it  easy  and  agreeable" — that  custom  is  second 
nature,  that  "doing  is  the  great  thing,  for  if  people  resolutely  do  what 
is  right  they  come  in  time  to  like  it,"  as  John  Ruskin  assures  us — that 
"duty  by  habit  is  to  pleasure  turned." 

Enthusiasm  is  a  great  thing,  but  it  may  go  too  far ;  nearly  as  many 
suffer  from  too  much  as  too  little.  "Meden  agan,"  in  nothing  too  much, 
was  the  Greek  maxim.  Enthusiasm  must  be  tempered  by  reason  and 
so  become  earnestness,  for  we  know  that  even  those  of  the  most  dis- 
tinguished talents  are  not  necessarily  gifted  with  discretion;  and  while 
one  of  large  intelligence  generally  knows  a  great  deal,  he  is  not  there- 
fore always  prudent. 

Courage,  too,  is  needed.  '  *  Courage,  sir,  that  makes  man  or  woman 
look  their  goodliest,"  says  the  Poet  Laureate.  There  is  no  room 
in  the  nursing  profession  for  one  who  loses  her  head  in  an  emergency, 
and  who  is  afraid  to  take  on  responsibility  when  occasion  calls  for  it; 
but  this  does  not  mean  or  imply  running  unnecessary  danger;  danger 
for  danger's  sake  is  senseless  folly  and  cannot  be  too  severely  repro- 
bated, Doing  nothing  is  not  necessarily  doing  ill.  There  is  such  a  thing 
as  disciplined  inaction,  and  they  also  serve  who  only  stand  and  wait. 

Shakespeare  lilts: 

A  merry  heart  goes  all  the  day. 
Your  sad  tires  in  a  mile  a." 
The  Good  Book  puts  it  better  thus:  "A  merry  heart  does  good  like  a 
medicine ' ' ;  Addison  says :  * '  Cheerfulness  is  the  best  promoter  of  health 
and  is  as  friendly  to  the  mind  as  to  the  body ' ' ;  and  Jean  Paul,  * '  Cheer- 
fulness is  the  heaven  under  which  everything  thrives  but  poison." 
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Many  patients  have  grown  well  under  the  compelling  influence  of 
the  cheerful  nurse,  with  whom  a  broken  spirit  would  have  dried  the 
bones ;  and  to  tell  of  one's  physical  afflictions  to  a  sympathetic  and  cheer- 
ful nurse  is  itself  an  alleviation,  as  old  Ovid  well  knew  in  his  day.  Whe- 
ther every  man  is  a  rascal  as  soon  as  he  is  sick,  as  Dr.  Johnson  thought 
— and  he  was  much  of  the  time  sick  himself  and  should  know — there  is 
no  doubt  that  every  man  is  an  egotist  as  soon  and  as  long  as  he  is  sick; 
the  wise  nurse  knows  well  how  much  and  how  little  to  pander  to  this  ab- 
normal egotism,  how  much  to  discourage  mournful  forebodings  and 
to  encourage  optimism.  I  know  many  lecturers  advise  against  talking 
with  a  patient  about  his  ailments  at  all;  it  tends,  they  think,  to  make 
him  too  introspective,  morbid,  pessimistic ;  and  so  it  may,  if  he  talks  to 
a  fool;  not,  I  think,  where  the  nurse  is  intelligent,  skilled,  earnest — 
Dieu  seul  devine  les  sots. 

But  you  should  be  secret  as  the  grave  to  others.  The  patient's 
secrets  are  his  own  and  to  be  shared  only  by  the  doctor,  the  nurse  and 
those  to  whom  he  desires  they  should  be  told. 

Do  not  allow  yourself  to  become  vulgarized.  You  are  a  nurse,  you 
should  not  cease  to  be  a  lady.  Many  things  you  see,  many  things  you 
must  sometimes  speak  of  in  your  profession,  will  have  a  tendency  to 
brutalize  the  mind.  Guard  against  that,  a  woman  once  vulgarized  can 
never  be  rehabilitated,  she  is  vulgar  and  no  longer  a  lady — the  uniform 
of  a  nurse  should  cover  a  clean  mind  and  a  pure  heart  as  it  covers  a 
clean  body. 

To  be  a  perfect  nurse  you  must  be  perfectly  healthy.  You  should 
not  bp  liable  to  the  lash  of  the  Roman  satirist,  ''Aliorum  medicus,  ipse 
ulceribus  scates,"  "you  who  would  fain  cure  others,  yourself  overflowing 
with  diseases."  "Take  care  that  you  keep  well,"  says  Cicero,  advice 
is  good  to-day  as  it  was  two  thousand  years  ago. 

"Der  Mensch  ist,  was  er  isst,"  man  is  what  he  eats,  says  the  German 
proverb.  What  to  eat,  how  much  to  eat,  is  in  great  measure  a  matter 
of  experience  utilized  by  common  sense.  T  have  recently  had  occasion  to 
examine  the  evolution  of  dietetics  from  the  time  of  Charles  II.,  and  the 
main  thread  running  through  the  process  is  the  gradual  elimination  of 
animal  flesh  in  excess.  I  am  not  a  vegetarian  in  general;  moreover, 
few  raw  fruits  agree  with  me  and  am  not  prejudiced  through  personal 
predilection;  but  I  lose  my  guess  if  the  process  does  not  proceed  fur- 
ther, and  if,  at  least  for  sedentry  or  semi-sedentary  occupations,  the 
day  of  much  meat  is  not  done. 

We  are  creatures  of  habit  and  are  wont  to  eat  what,  and  what 
amount,  we  are  accustomed  to  eat;  but  food  to  us  is  like  fuel  in  a 
furnace.  If  a  skilful  furnace-man  keep  up  the  accustomed  heat  or  any 
suflBcient  heat,  it  does  not  matter  how  much  or  what  kind  of  coal  he 
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uses  (so  long  as  it  does  not  cost  too  much).  So  with  food — if  you  find 
that  less  keeps  the  body  in  vigour,  you  will  be  silly  if  you  do  not 
eat  less;  if  less  meat,  you  find,  makes  you  more  healthy,  take  less  meat 
— in  all  such  matters  use  your  common  sense. 

Those  who  should  know,  tell  us  that  the  use  of  a  diet  largely,  if 
not  exclusively,  vegetable,  will  destroy  rheumatism  (which  many  say 
does  not  exist  anyway — like  Sairey  Gamp's  Mrs.  Harris,  "there  is  no 
such  person")  gout  (the  reality  of  which  they  admit  with  some  reserve) 
and  neuritis  (which  everyone  knows)  :  perhaps  so;  "fiat  experimentum 
in  corpore  propria,"  i.e.,  try  it. 

The  drunken  old  nurse — she  who  had  the  bottle  of  gin  placed  on 
the  mantel  so  that  she  could  put  her  lips  to  it  when  so  disposed — is  dead, 
and  has  no  successor;  without  being  a  prohibitionist,  or  even  a  temper- 
ance man,  the  average  patient  would,  if  there  must  be  a  smell,  prerfer 
that  of  the  harmless  mephitis  Americana  to  that  of  liquor  on  the  breath 
of  his  nurse.  Wine  maketh  glad  the  heart  of  man  even  yet,  as  it  did  in 
the  Psalmist's  days,  but  not  when  it  gets  no  nearer  him  than  the  nurse — 
it  does  its  joymaking  work  only  at  first-hand. 

Speaking  for  myself  only,  I  could  never  see  and  cannot  see,  why,  if 
men  use  tobacco,  women  may  not.  The  custom  is  growing  in  some 
circles  and  will  probably  continue  to  grow.  But  I  have  heard  many 
delicate  women  complain  of  the  smell  of  stale  tobacco  on  the  clothes  of 
the  doctor;  and  I  am  quite  sure  that  most  women,  and  men,too,  would 
prefer  the  smell  of  assafoetida  on  a  nurse's  uniform  to  that  of  tobacco. 
The  one  might  be  medicinal  or  accidental,  the  other  could  not  be. 

In  dress  the  nurse,  like  the  soldier,  when  on  duty,  is  relieved  of 
all  care  of  her  outside  clothing.  The  uniform  of  the  nurse  in  its  neatness 
is  as  far  removed  from  finicalness  as  from  slovenliness,  is  as  honourable 
and  should  be  worn  as  proudly  as  that  of  His  Majesty's  troops.  She  is 
engaged  in  as  necessary  and  as  lofty  a  work  as  are  our  splendid  lads  in 
the  trenches  in  Flanders,  and  should  be  as  proud  as  they. 

A  writer  in  the  Anglo-American  Magazine,  published  in  Toronto, 
in  the  number  for  May,  1853,  gives  an  appalling  picture  of  the  General 
Hospital  of  that  day.  (See  my  article,  "Examination  for  License  to 
Practice  Sixty  Years  Ago,"  Canada  Lancet,  June,  1913).  He  calls 
it  an  old  pest  house,  its  surgery  with  shelves  of  musty-looking  old  bot- 
tles covered  with  dust  and  cobwebs,  its  operating  room  a  dark  close 
room,  "a  sort  of  Calcutta  Black  Hole."  "We  need  not  be  told  that  the 
mortality  in  that  chamber  of  horrors  was  frightful. 

Now  we  know  that  dust  may  be  as  dangerous  as  arsenic,  and  that 
sunlight  is  often  itself  a  medicine.  The  nurse  is  called  upon  to  shield 
the  patient  from  dirt,  dust,  flies,  darkness,  as  formerly  she  kept  her 
charge  from  light,  fresh  air  (and  especially  night  air),  and  often  fresh 
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water.     Utter  cleanliness  must  be  considered  as  natural  and  essential  as 
breathing;  fresh  air  as  food. 

In  an  interesting  and  amusing  book  published  in  1800,  "The  Hos- 
pital Student,"  by  James  Parkinson,  a  surgeon  of  some  note  and  a 
paleontologist  not  quite  forgotten,  he  speaks  (p.  26))  of  "the  vulgar 
(i.e.  common)  observation,  that  a  physician  seldom  obtains  bread  by  his 
profession,  until  he  has  no  teeth  left  to  eat  it";  and  he  adds,  "I  have 
myself  known  a  physician  above  fifty  years  of  age  objected  to  for  his 
youth." 

Matters  are  not  quite  so  bad  in  this  age  and  country,  but  still  the 
young  physician  is  not  considered  to  be  entitled  to  charge  quite  so  much 
as  the  old  and  experienced — much  less  is  the  young  surgeon  expected 
to  receive  so  much  as  the  leaders  in  the  profession.  So,  too,  the  young 
lawyer  just  starting  cannot  charge  a  counsel  fee  which  the  noted  K.C. 
would  expect  as  of  course. 

In  your  profession,  however,  the  recent  graduate  expects  to  receive 
and  does  receive  the  same  fee  as  the  more  experienced.  Sometimes  that 
is  explained  by  the  suggestion  that  the  science  and  art  of  nursing  is 
advancing  and  the  latest  graduate  has  the  latest  improvements.  Per- 
haps so ;  but  as  the  Germans  say :  "Change  and  betterment  are  different 
things, ' '  and  in  any  event,  the  same  argument  should  apply  to  the  young 
surgeon.  I  may  be  permitted  to  doubt  that  in  either  profession  the  extra 
science  and  knowledge  can  take  the  place  of  the  extra  knack  and  dex- 
terity acquired  and  acquirable  only  by  experience.  Experience  is  the 
best  teacher,  even  if  the  school  fees  are  high. 

The  real  reason  for  this  equality  of  nurses'  fees  lies  deeper.  A 
physician  should  be  as  good  at  sixty  as  at  thirty,  or  better — a  lawyer 
does  not  lose  efficiency  by  advancing  years,  and  until  he  becomes  prac- 
tically helpless  his  practice  generally  increases;  but  a  nurse  has  not 
more  than  fifteen  or  twenty  years  of  really  efficient  and  remunerative 
service.  She  must  make  hay  while  the  sun  shines  and  cannot  wait  till 
October  to  do  it  either. 

True,  the  nurse  is  still  a  woman.  Most  of  you  are  destined  for  the 
slow  march  down  the  long  aisle  to  the  favorite  air  from  Lohengrin,  but 
there  are  exceptions.  Some  are  born  old  maids,  some  achieve  old  maid- 
hood,  and  some  have  old  maidhood  thrust  upon  them;  and  it  requires 
reasonably  generous  pay,  and  careful  and  economical  management  for 
a  nurse  to  make  enough  during  her  years  of  active  service  to  support 
her  in  after  life. 

And  that  brings  me  back  to  a  most  important — some  would  say — 
the  most  important  matter.  Many  have  not  yet  got  rid  of  the  idea  that 
a  nurse  is  a  kind  of  Sister  of  Charity;  that  she  ought  to  attend  a 

7 


sick  person  for  nothing,  if  necessary;  and,  in  any  event,  for  what  the 
patient  can  afford.  The  other  day  I  read  an  address  from  a  very  prom- 
inent medical  man  to  a  graduating  class  of  nurses,  in  which  he  advised 
them  to  take  what  are  called  ' '  poor  cases ' '  cheerfully.  Now  it  is  easy 
for  a  doctor  to  give  that  advice — when  he  attends  the  poor,  it  takes  up 
but  a  small  part  of  his  time  and  he  can  make  it  up  with  his  paying 
patients.  The  lawyer  advising  the  poor  and  impecunious,  need  not 
therefore  close  his  office  to  the  well-to-do.  It  is  to  the  credit  of  both 
professions  that  their  members  do  give  an  enormous  amount  of  atten- 
tion and  assistance  to  those  who  cannot  pay;  but  their  time  is 
never  wholly  taken  up  with  such,they  are  not  prevented  from  making 
money  out  of  others.  As  regards  the  clergyman,  visiting  the  poor  is 
part  of  his  work  for  which  he  is  paid. 

If  the  nurse  take  a  poor  patient,  she  cannot  take  a  rich,  her  time 
is  wholly  taken  up  with  the  one — and  if  she  is  not  paid,  her  short  term 
of  productive  service  is  by  so  much  shortened.  Moreover,  while  a  doc- 
tor or  a  lawyer  does  not  lose  caste,  but  rather  the  reverse,  by  helping 
the  poor,  the  nurse  does.  A  nurse  who  acquires  the  reputation  of  being 
a  cheap  nurse  will  be  held  cheap. 

Now  God  forbid  that  I  should  say  anything  to  check  a  generous 
impulse  or  to  prevent  kindly  gratuitous  service ;  but  let  it  be  considered, 
as  it  is,  a  charity.  No  one  may  be  required  to  do,  as  no  one  may  be 
restrained  from  doing,  a  charitable  act,  and  be  sure  there  is  nothing  in 
your  professional  ethics  which  calls  on  you  to  give  your  service  for 
nothing  or  for  less  than  you  can  obtain.  A  farmer  might  just  as  well 
be  required  to  give  a  load  of  potatoes  or  wheat.  The  estimate  you  put 
on  yourselves  will  be  the  estimate  the  people  will  put  upon  you.  Bobert 
Burns  knew  this  world  well  when  he  advised  a  young  friend  thus: 

"Gather  gear  by  every  wile 
That's  justifi'd  by  honour; 
Not  for  to  hide  it  in  a  hedge, 
Nor  for  a  train  attendant ; 
But  for  the  glorious  privilege 
Of  being  independent." 

Nor  need  you  fear  want  of  employment  if  you  are  the  right  sort.  Emer- 
son asks,  "Can  anybody  remember  when  the  right  sort  of  men  and  the 
right  sort  of  women  were  plentiful?"  Anyone  with  any  experience  or 
reading  would  readily  answer  in  the  negative. 

Nor  need  you  to  cringe  for  employment  or  to  be  too  humbly  cog- 
nizant of  favour  on  obtaining  it — the  labourer  is  worthy  of  his  hire, 
and  you  will  give  100  cents'  worth  for  every  dollar  you  receive. 

But  once  employed,  all  thought  of  self  and  self  aggrandizement 
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must  cease,  morbid  fear  of  depreciation  or  want  of  appreciation,  ap- 
prehension that  you  will  not  receive  proper  respect  or  your  rightful 
social  position,  all  that  and  the  like,  must  be  relegated  to  the  back- 
ground ;  the  patient  first,  the  patient  last,  always  the  patient,  being  your 
care,  all  else  forgotten.  Esprit  de  corps,  valuable  as  it  is;  pursuit  of 
knowledge,  laudable  as  it  is;  pursuit  of  pleasure,  excusable  as  it  is,  are 
all  as  the  small  dust  of  the  balance,  compared  to  the  real  object  of  the 
nurse's  life,  to  heal  the  sick. 

I  wish  the  graduating  class  of  1915  of  the  "Western  Hospital  all 
success  and  all  happiness  in  their  chosen  life;  I  am  confident  that  the 
debt  which  everyone  owes  to  his  profession  will  be  paid  by  them  in  full, 
and  that  the  nursing  profession  will  not  suffer  in  public  esteem  or  in 
proficiency  from  them. 


The  Nurse  and 
The  Law 

bt  the  honorable 
william  renwick  riddell, 

LL.D.,  Etc. 

ij.-!i.  i  ,,:  the  Supreme  Court  of  Ont;!ii 


Rcpriniril  from 

THE- NURSE 


DECEMBER,  1915 


The  Nurse  and  The  Law 


Bt  the  honorable  WILLIAM  RENWICK  RIDDELL,  LL.D.,  Etc. 
Justice  of  the  Supreme  Court  of  Ontario 


MOST  laymen  and  some  lawyers 
consider  law  as  a  collection  of 
irrational  rules  calculated  to 
entrap  the  unwary  and  incidentally  to 
make  money  for  its  professors.  Some 
brandies  of  the  law  in  some  countries 
may  deserve  that  reproach;  for  example, 
the  law  of  land  is  still,  in  some  states,  of 
a  complicated  and  archaic  nature,  full  of 
rules  the  reason  for  which  has  long  dis- 
appeared— if  any  sound  reason  ever  did 
in  fact  exist. 

But  the  law  as  it  affects  the  nurse  in 
her  capacity  of  nurse  is  plain  and  simple, 
and  the  exercise  of  common  sense  will  in 
the  main  keep  her  safe. 

What  is  law?  If  the  human  race  lived 
as  the  Cyclopes  of  Homer,  separate  and 
apart,  there  would  be  no  need  of  law,  each 
would  be  a  law  unto  himself.  But  once  a 
state  of  society  exists  and  man  has  inter- 
course with  his  fellows,  there  must  be 
some  rule  governing  that  intercourse  if 
the  society  is  to  survive.  It  may  be  that 
a  strong  man  or  family  or  class  will  by 
force  impress  its  government  upon  the 
rest;  or  it  may  be  that  all  are  equal  or  as 
nearly  equal  as  their  varying  gifts  and 
powers  permit.  In  any  case,  by  far  the 
greater  part  of  the  intercourse  between  in- 
dividuals will  be  between  those  who  are 
substantially  equal.  Customs  grow  up; 
some  are  found  useless  or  even  harmful 
and  are  dropped,  others  are  found  benefi- 
cial and  are  retained.  It  is  these  which 
ripen  into  law — that  is,  the  principles 
underlying  these  customs  become  law- 
binding  upon  all  individuals. 

Judges  in  the  past  have  taken  a  lead- 


ing part  in  expressing  the  law,  giving  it  a 
form  of  words,  but  if  ever  judges  made  law 
that  time  is  past,  at  least  in  theory,  and 
now  the  whole  function  of  the  judge  is  l6 
find  out  what  the  law  is  and  apply  it  ta 
the  case  in  hand. 

Human  nature  is  pretty  much  the  sam^ 
in  all  lands  and  in  all  ages,  and  it  is  not  ^ 
matter  of  astonishment  that  the  principled 
upon  which  all  peoples  govern  their  con- 
duct toward  each  other  are  pretty  much 
the  same  everywhere,  allowance  beinj; 
made  for  environment  and  relative  ad- 
vance in  civilization. 

Nearly  fourteen  hundred  years  ago  th«  s 
great  Roman  Emperor,  or  rather  his  great ; 
lawyers,  laid  it  down:  "The  precepts  ol' 
the  law  are  these — to  live  honorably,  t0 
harm  no  one,  to  give  every  one  his  due.'' 
But  all  these  precepts  had  existed  in  th^ 
law  for  generations  and  had  been  frej- 
quently  expressed,  albeit  in  a  discon> 
nected  and  nonscientific  form. 

There  are  of  course  local  regiilatioiii  i 
and  rules  laid  down  by  parliament,  legisi- 
lature,  and  city  councils;  and  these  alii 
good  citizens  must  learn  arid  respect^. 
But  in  ninety-nine  matters  of  daily  lifet, 
the  observance  of  Justinian's  preceptji 
will  keep  one  in  the  safe  path. 

Indeed,  for  all  practical  purposes,  th  J 
three  precepts  can  be  reduced  to  one, 
"Give  every  one  his  due."  I 

The  rights  of  anyone  in  respect  to  uji 
and  the  correlative  duties  which  we  owe  tp 
him,  that  is,  his  due,  may.  depend  upon 
the  moral  law,  whether  that  is  an  imme- 
diate gift  ofj  the  Creator  to  man  or  the 
result  of  a  loikg  course  of  evolution.   Many 
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of  these  moral  duties,  kindness,  respect, 
generosity,  in  love  preferring  one  an- 
other, and  the  like,  civiUzed  natures  have 
agreed  to  leave  in  the  realm  of  conscience 
and  do  not  attempt  to  enforce.  No  one 
nowadaj's  would  regard  as  a  good  citi- 
zen one  who,  however  venerable  and 
venerated,  would  have  forty-two  httle 
children  torn  by  she-bears  out  of  the 
wood,  because  the  young  toddlers  had 
guyed  him  about  his  bald  head.  It  is 
not  unUkely  that  the  children  in  and  near 
B  3th-el,  and  their  parents,  too,  were,  much 
m  ore  civil  to  the  prophet  after  the  lesson, 
but  in  our  state  of  society  such  a  proceed- 
ing would  not  be  tolerated. 

In  the  early  period  of  Anglo-Saxon,  as 
of  all  other,  civilization,  relative  duties 
and  rights  were  in  great  measure  deter- 
mined by  status — a  slave  because  he  was 
a  slave,  a  villein  because  he  was  a  villein, 
a  baron  because  he  was  a  baron,  had  cer- 
tain fixed  duties.  The  rule  subsists  in 
family  relations;  the  husband  and  wife, 
the  parent  and  child,  because  of  being 
husband  or  wife,  parent  or  child,  have 
their  fixed  duties.  A  very  few  occupa- 
tions still  have  their  duties:  no  innkeeper 
can  refuse  to  accept  a  decent  guest  so 
loQg  as  there  is  room  for  him  and  the 
gi  lest  is  able  and  wilUng  to  pay ;  no  ferry- 
man,  railway,  or  steamship  line  can  refuse 
to  accept  a  decent  traveler  so  long  as 
there  is  room;  the  common  carrier  must 
accept  goods  (such  as  he  carries)  from 
ai  lyone:  apart,  however,  from  such  special 
ca  ses,  the  rights  and  duties  of  individuals 
toward  each  other  are  determined  by  con- 
trict,  bargain,  agreement. 

It  is  not  necessary  that  the  contract 
should  be  express  and  openly  stated;  the 
af 'airs  of  life  could  not  go  on  with  speed 
aid  comfort  if  an  express  bargain  had  to 
be  made  at  every  turn.  Accordingly  the 
law  says  that  bargains  may  be  implied, 
that  is,  understood  from  the  nature  of 
the    transaction.     When    you    order    a 


beefsteak  from  the  butcher,  he  does  not 
expressly  agree,  in  so  many  words,  to  send 
you  a  sound,  wholesome  steak;  never- 
theless the  nature  of  the  transaction  is 
that  he  is  considered  to  have  agreed  so  to 
do,  and,  if  the  steak  is  putrid  or  unfit  for 
food,  he  has  broken  his  bargain,  you  need 
not  pay  him,  and  if  by  inadvertence  you 
eat  some  and  have  ptomaine  poisoning 
you  can  sue  him  for  damages. 

So  when  one  holds  himself  out  as  a 
physician  or  a  lawyer,  he  impliedly  agrees 
with  anyone  who  employs  him  as  such 
that  he  will  apply  reasonable  skill  and 
care  in  that  employment;  and,  if  for  want 
of  reasonable  skill  or  care  the  patient  or 
client  suffers,  he  may  sue  the  professional. 
This  looks  very  like  determining  the 
duties  by  status;  but  in  theory  at  least  it  is 
quite  different.  Where  the  duty  is  fixed 
by  status,  as  it  is  in  some  countries  which 
beUeve  themselves  to  be  civilized,  the 
doctor  cannot  refuse  to  attend  any  pa- 
tient who  offers  and  who  is  able  and  will- 
ing to  pay;  with  us,  in  our  so-called 
Anglo-Saxon  civilization,  we  have  got  be- 
yond that  stage:  the  doctor  need  not 
attend  anyone  he  does  not  choose  to  at- 
tend and  he  may  exercise  that  choice  as 
arbitrarily  as  he  sees  fit;  his  duty  arises 
only  when  he  has  accepted  the  employ- 
ment, and  the  fact  of  his  being  a  doctor  in 
itself  impHes  no  duty  to  anj'^one. 

This  implied  duty  does  not  depend 
upon  being  paid  or  even  upon  the  expec- 
tation of  being  paid — the  pauper  whose 
case  is  taken  up  by  doctor  or  lawyer  is 
entitled  to  the  same  care  and  skill  as  the 
millionaire.  Lawyers  have  a  jingle  which 
keeps  them  in  mind  of  the  law  that  it  is 
the  emplojmient,  not  payment  or  hope 
of  payment,  which  raises  the  duty.  More 
than  two  hundred  years  ago  one  Bernard 
undertook  to  remove  from  one  cellar  to 
another  some  casks  of  brandy  owned  by 
Mr.  Coggs.  His  men  let  one  of  them  fall 
and  some  of  the  liquor  was  spilled      It  did 
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uijt  appear  that  anything  was  to  be  paid 
for   the   work,    but   when    Goggs   sued, 
Bernard  had  to  pay.     The  jingle  runs: 
"If  Bernard  moveth  Coggs's  casks 
And  lets  them  fall  and  spills  the  brandy, 
When  Coggs  for  that  lost  liquor  asks, 
Bernard  must  pay  the  damage;    and  he 
Still  must  pay  although  he  prove 
He  was  not  paid  those  casks  to  move." 

The  same  principle  applies  to  the 
nurse.  The  possession  of  a  certificate  or 
diploma  as  a  nurse,  the  holding  herself 
out  as  a  nurse,  hanging  out  a  shingle,  or 
advertising  does  not  raise  any  duty  in  the 
;  nurse  toward  anyone.  But  the  moment  a 
nurse  engages  herself  as  such,  a  duty  arises 
because  a  contract  has  been  entered  into. 
The  implied  contract  or  agreement  of 
the  nurse  is  precisely  the  same  as  that  of 
the  doctor  or  lawyer,  namely,  an  under- 
taking to  use  reasonable  care  and  skill 
in  the  employment — reasonable  skill,  not 
necessarily  the  highest  skill.  The  coun- 
try doctor  in  general  practice  cannot  be 
expected  to  have  the  skill  of  the  special- 
ist in  a  large  city,  but  the  amount  of  care 
to  be  taken  is  the  same;  a  country  prac- 
titioner can  and  should  be  as  careful  as 
the  chief  surgeon  or  chief  phj'^sician  of  the 
largest  hospital. 

Whether  the  nurse  is  employed  imme- 
diately by  the  patient  or  through  the 
attending  physician  or  surgeon,  and 
whether  the  nurse  is  to  be  paid  immediate- 
ly by  patient  or  through  or  by  physician 
or  hospital,  and  whether  she  is  to  be  paid 
at  all  or  is  supplied  gratis  by  the  physician 
or  hospital,  her  duties  are  exactly  the 
same — reasonable  care  and  skill. 

It  must  be  plain  that  in  this  as  in  most 
other  instances  "reason  is  the  life  of  the 
law,  nay  the  common  law  is  nothing  else 
but  reason."     It  may  be  taken  as  certain 
that  in  all  matters  affecting  the  nurse  as 
nurse,  "nothing  is  law  that  is  not  reason." 
"Within  the  brain's  most  secret  cells 
A  certain  Lord  Chief  Justice  dwells 
Of  sovereign  power,  whom  one  and  all 
With  common  voice,  we  Reason  call." 


This  very  Reason,  or  as  we  call  it  in 
ordinary  parlance,  common  sense,  will 
determine  the  conduct  of  a  nurse  in  all,  or 
at  least  most,  emergencies.  As  old  Sam 
Johnson  says,  "We  may  take  Fancy  for  a 
companion,  but  we  must  follow  Reason 
as  our  guide." 

Before  ever  the  nurse  sets  up  in  her 
profession,  she  must  fit  herself  for  it  in 
every  way.  First,  physically.  No  one 
has  a  right  to  hold  herself  out  as  a  nurse 
who  is  not  wholly  fit  physically  for  the 
necessarily  severe  strain  to  which  she 
will  be  subjected.  Those  of  less  physical 
development  may  of  course  accept  only 
such  kinds  of  nursing  as  will  lay  no  undue 
burden  upon  them,  but  the  cases  are  rare 
in  which  at  some  time  or  other  this  will 
not  come,  and  often  suddenly  and  unex- 
pectedly. Health,  physical  health,  is  a 
necessary  qualification. 

Knowledge  comes  next.  Knowledge  of 
the  right  thing  to  do  under  stated  circum- 
stances, under  all  circumstances.  But  do 
bear  in  mind  what  a  most  eminent  doctor 
says,  "Science  is  a  first-rate  piece  of 
furniture  for  a  man's  upper  chamber,  if 
he  has  common  sense  on  thn  ground  floor." 
Oliver  Wendell  Holmes  did  not  intend 
that  apothegm  to  apply  only  to  the  male 
sex;  and  no  one  should  ponder  and  apply 
it  more  than  the  nurse. 

Of  most  women  it  may  be  said,  "Say 
not  that  she  did  well  or  ill,  only  she  did 
her  best."  The  western  epitaph  has  it, 
"He  done  his  damnedst,  angels  could  do 
no  more."  That  will  not  do  for  the 
nurse;  she  must  live  up  to  her  advertise- 
ment and  do  well. 

A  modest  dress,  a  clean  body,  a  pure 
soul  and  mind,  a  clear  conscience,  all  are 
needed  for  the  best  results.  These  are 
reasonably  to  be  expected  by  every  one 
intrusting  himself  t<^  the  care  of  a  nurse. 

All  this  in  advalnce  of  employment. 
Then  on  employmelit,  the  application  of 
that  power  and  skill  avith  all  due  care.     In 
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this  the  nurse  cannot  delegate  her  duties 
to  another  or  hide  herself  behind  the 
orders  or  directions  of  another,  doctor, 
patient,  or  friend. 

In  an  address  made  to  the  graduating 
class  of  nurses  in  the  Western  Hospital, 
Toronto,  in  June,  1915,  I  told  them  of  a 
graduate  nurse  who  said  she  had  been  told 
to  fill  with  boiling  water  a  Kelly  pad 
upon  which  a  patient  was  to  be  placed 
for  a  severe  operation.  She  did  what  she 
alleged  she  was  told,  with  the  result  that 
the  poor  man's  back  was  severely  injured. 
The  doctor  said  that  he  had  told  her  to 
fill  the  bag  with  hot  water.  But  assume 
the  nurse's  story  was  true.  She  knew 
perfectly  well  what  the  result  would  be 
if  she  followed  the  direction  given  her, 
she  knew  that  there  could  be  no  possible 
object  in  using  boiling  water,  her  common 
sense  should  have  told  her  that  if  the 
surgeon  said  "boiling"  water  there  was 
a  slip  of  the  tongue.  It  was,  then,  not 
reasonable  care  for  her  to  use  boiling 
water,  beyond  question  on  her  own 
showing  she  was  negligent,  and  if  the 
patient  had  sued  her  he  would  have  suc- 
ceeded. What  she  should  have  done  was 
to  draw  the  doctor's  mind  pointedly  to 
the  matter  of  the  heat  of  the  water  re- 
quired. Had  she  done  this  and  obtained 
a  direction  from  the  medical  man  after 
his  attention  was  called  to  the  matter, 
the  case  might  have  a  different  aspect. 
Moreover,  had  she  been  an  ignorant  per- 
son, not  holding  herself  out  as  skilled  but 
picked  up  by  the  patient's  friends  to 
assist  the  doctor,  she  might  well  take  the 
doctor's  word  as  absolute  and  do  exactly 
as  she  was  told. 

Take  another  case.  A  nurse  is  em- 
ployed to  look  after  an  expectant  par- 
turient woman  during  and  after  her  con- 
finement. She  is  called  in  and  finds 
parturition  imminent,  but  the  doctor 
has  not  arrived.  What  must  she  do?  Of 
course  all  effort  must  be  made  to  procure 


a  doctor,  but  when  that  fails,  what  then? 
She  is  not  a  midwife,  she  did  not  engage 
to  deliver  the  patient,  all  she  agreed  to  do 
was  what  the  atten  „  pnysician  directed 
her  to  do  or  what  was  obviously  to  be 
done  as  the  labor  proceeded.  Her  duty 
was  then  precisely  the  same  (so  far  as 
delivery  was  concerned)  as  that  of  any 
other  woman.  She  might  do  nothing 
more  than  any  unskilled  woman  would 
do,  using  such  skill  as  she  had.  She 
would  be  wise  to  make  it  quite  clear  to 
patient  and  friends  that  she  did  not  claim 
skill  in  such  matters  but  was  willing  to 
do  what  she  could.  Unless  her  services 
were  accepted  on  these  terms,  she  should 
do  nothing.  If  they  were  so  accepted 
and  she  thereupon  used  faithfully  such 
skill  as  she  had,  she  would  be  doing  her 
duty  and  all  her  duty.  In  case  of  an 
unfortunate  result  her  skirts  would  be 
clear. 

It  depends  on  how  and  in  what  capac- 
ity one  is  engaged — what  are  the  implied 
contracts.  Many  years  ago,  it  is  said, 
an  Englishman  went  to  a  horse  doctor  to 
be  treated.  The  result  was  not  good,  and 
he  sued  his  medical  attendant.  The  court 
said  that  anyone  who  would  ask  a  horse 
doctor  to  treat  him  must  be  an  ass  and 
accordingly  nonsuited  the  unfortunate 
plaintiff.     There's  a  moral  in  that. 

I  have  said  that  a  nurse  cannot  hide 
herself  behind  the  directions  of  another 
to  shield  herself  from  the  results  of  her 
own  negligence,  and  that  is  true.  But 
the  same  act  may  or  may  not  be  negli- 
gence under  different  circumstances.  A 
case  in  my  own  experience  remains  vivid- 
ly impressed  on  my  memory.  When  I 
was  a  medical  student,  my  preceptor,  in 
writing  a  prescription,  used  5  for  3,  and 
gave  it  to  me  to  fill.  I  saw  that  the  dose 
was  many  times  what  was  usual,  and 
dangerous  if  not  necessarily  fatal.  I 
knew  the  doctor  was  troubled  about  cer- 
tain matters  and  I  determined  to  call  hi? 
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ttention  to  the  very  large  dose  he  had 
prescribed;  he  at  once  corrected  it.  Had 
I  filled  the  prescription  as  written  with- 
3ut  inquir>'  and  the  result  been  fatal,  I 
-hould  have  been  rightly  adjudged  guilty 
)f  manslaughter.  That  the  doctor  might 
lave  the  same  fate  would  not  relieve  me  at 
lil.  Suppose,  however,  after  discussion 
he  doctor  had  directed  the  prescription  to 
).  made  up  as  written;  I  would  have  been 
justified  in  so  making  it.  So  where  a 
doctor  gives  an  express  direction  to  a 
lurse,  which  is  not  necessarily  harmful, 
ind  there  is  no  room  to  suspect  that  he 
loes  not  know  perfectly  what  he  is  doing, 
hi^  nurse  is  justified  in  obeying.  But 
lot  withstanding  an  express  direction, 
vhere  what  is  ordered  is  necessarily  fatal 
1 11(1  the  nurse  knows  it,  no  jury  would 
i((iuit  her  of  negligence. 

The  liability  of  medical  man  or  hospi- 
al  for  the  negligence  or  want  of  skill  of  a 
lurse  is  another  question. 

Where  a  medical  man  directs  a  nurse 
o  do  a  certain  thing  and  she  does  as  she 
s  told,  it  does  not  lie  in  his  mouth  to  say 
hat  she  should  not  have  done  it,  that 
he  should  have  known  better  than  to 
lo  it — he  is  liable  to  the  patient.  Had 
he  surgeon  whose  nurse  boiled  the  pa- 
ient's  back  really  given  the  direction 
he  said  he  did,  he  would  have  had  to 
)ay  heavy  damages  to  the  patient, 
'^ortunately  for  him,  the  trial  tribunal  did 
lot  believe  the  nurse  and  did  believe  him. 

It  may  be  that  the  medical  man  has 
lurses  of  his  own,  supplied  by  him  and 
)aid  by  him,  his  "servants."  In  that  case 
le  will  be  liable  for  their  want  of  skill  or 
tegligence.  But  the  more  usual  case  is 
hat  the  doctor  recommends  a  nurse,  or 


indeed  may  actually  hire  the  nurse,  jret 
the  nurse  is  not  his  servant,  but  the  doctor 
simply  acts  as  the  agent  of  the  patient  to 
hire  the  nurse  for  him.  Then  the  medi- 
cal man  is  not  liable  for  the  negligence  or 
want  of  skill  of  the  nurse,  but  only  for 
his  own  negligence  (if  there  was  any)  in 
hiring  an  incompetent  or  careless  nurse. 
And  it  would  not  make  any  difference  if 
he,  for  convenience,  added  the  nurse's 
bill  to  his  own  and  paid  her  himself. 

Cases  have  occurred  in  England  wher^ 
an  organization  has  furnished  nurses  in 
some  such  way  and  the  organization  ha* 
escaped  liability.  ' 

In  the  case  of  a  hospital,  sometimes  the 
nurses  are  the  servants  of  the  hospital 
and  part  of  the  hospital  equipment,  sup- 
plied to  patients  by  the  hospital.  There 
the  hospital  is  liable  for  the  negligence  of 
the  nurse.  I  remember,  when  at  the  bar; 
defending  a  hospital  for  the  negligence  of 
one  of  its  nurses  who  failed  to  watch  a 
patient  in  the  delirium  of  typhoid.  The 
patient  got  up  and  threw  himself  from  the 
window,  injuring  himself  severely. 

In  London  many  years  ago  a  patient 
who  had  been  brought  into  St.  George's 
Hospital  was  ordered  a  hot  bath  by  the 
house  physician.  The  nurses,  men,  gave 
it  to  him  too  hot  and  boiled  him  a  bit. 
He  sued  the  doctors,  but  they  got  off — 
they  had  not  supplied  the  negligent 
nurses.  Had  he  sued  the  hospital  the 
result  would  have  been  different. 

If  in  a  hospital  the  patient  engages  thfe 
nurse,  directly  or  indirectly,  the  hospital 
is  free. 

But  ever  and  everywhere  and  under 
all  circumstances  the  nurse  is  liable  for 
her  own  negligence  or  want  of  skill. 
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The  Nurse  and  The  Law 


Bt  the  honorable  WILLIAM  RENWICK  RIDDELL,  LL.D.,  Etc. 

Justice  of  the  Supreme  Court  of  Ontario 


MOST  laymen  and  some  lawyers 
consider  law  as  a  collection  of 
irrational  rules  calculated  to 
entrap  the  unwary  and  incidentally  to 
make  money  for  its  professors.  Some 
branches  of  the  law  in  some  countries 
may  deserve  that  reproach;  for  example, 
the  law  of  land  is  still,  in  some  states,  of 
a  complicated  and  archaic  nature,  full  of 
rules  the  reason  for  which  has  long  dis- 
appeared— if  any  sound  reason  ever  did 
in  fact  exist. 

But  the  law  as  it  affects  the  nurse  in 
her  capacity  of  nurse  is  plain  and  simple, 
and  the  exercise  of  common  sense  will  in 
the  main  keep  her  safe. 

What  is  law?  If  the  human  race  lived 
as  the  Cyclopes  of  Homer,  separate  and 
apart,  there  would  be  no  need  of  law,  each 
would  be  a  law  unto  himself.  But  once  a 
state  of  society  exists  and  man  has  inter- 
course with  his  fellows,  there  must  be 
some  rule  governing  that  intercourse  if 
the  society  is  to  survive.  It  may  be  that 
a  strong  man  or  family  or  class  will  by 
force  impress  its  government  upon  the 
rest;  or  it  may  be  that  all  are  equal  or  as 
nearly  equal  as  their  varying  gifts  and 
powers  permit.  In  any  case,  by  far  the 
greater  part  of  the  intercourse  between  in- 
dividuals will  be  between  those  who  are 
substantially  equal.  Customs  grow  up; 
^ome  are  found  useless  or  even  harmful 
and  are  dropped,  others  are  found  benefi- 
cial and  are  retained.  It  is  these  which 
ripen  into  law — that  is,  the  principles 
underlying  these  customs  become  law- 
binding  upon  all  individuals. 

Judges  in  the  past  have  taken  a  lead- 


ing part  in  expressing  the  law,  giving  it  a 
form  of  words,  but  if  ever  judges  made  law 
that  time  is  past,  at  least  in  theory,  and 
now  the  whole  function  of  the  judge  is  to 
find  out  what  the  law  is  and  apply  it  to 
the  case  in  hand. 

Human  nature  is  pretty  much  the  same 
in  all  lands  and  in  all  ages,  and  it  is  not  a 
matter  of  astonishment  that  the  principles 
upon  which  all  peoples  govern  their  con- 
duct toward  each  other  are  pretty  much 
the  same  everywhere,  allowance  being 
made  for  environment  and  relative  ad- 
vance in  civilization. 

Nearly  fourteen  hundred  years  ago  the 
great  Roman  Emperor,  or  rather  his  great 
lawyers,  laid  it  down:  "The  precepts  of 
the  law  are  these — to  live  honorably,  to 
harm  no  one,  to  give  every  one  his  due." 
But  all  these  precepts  had  existed  in  the 
law  for  generations  and  had  been  fre- 
quently expressed,  albeit  in  a  discon- 
nected and  nonscientific  form. 

There  are  of  course  local  regulations 
and  rules  laid  down  by  parliament,  legis- 
lature, and  city  councils;  and  these  all 
good  citizens  must  learn  and  respect. 
But  in  ninety-nine  matters  of  daily  life, 
the  observance  of  Justinian's  precepts 
will  keep  one  in  the  safe  path. 

Indeed,  for  all  practical  purposes,  the 
three  precepts  can  be  reduced  to  one, 
"Give  every  one  his  due." 

The  rights  of  anyone  in  respect  to  us 
and  the  correlative  duties  which  we  owe  to 
him,  that  is,  his  due,  may  depend  upon 
the  moral  law,  whether  that  is  an  imme- 
diate gift  of  the  Creator  to  man  or  the 
result  of  a  long  course  of  evolution.   Many 
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of  these  moral  duties,  kindness,  respect, 
generosity,  in  love  preferring  one  an- 
other, and  the  like,  civilized  natures  have 
agreed  to  leave  in  the  realm  of  conscience 
and  do  not  attempt  to  enforce.  No  one 
nowadays  would  regard  as  a  good  citi- 
zen one  who,  however  venerable  and 
venerated,  would  have  forty-two  little 
children  torn  by  she-bears  out  of  the 
wood,  because  the  young  toddlers  had 
guyed  him  about  his  bald  head.  It  is 
not  unlikely  that  the  children  in  and  near 
Beth-el,  and  their  parents,  too,  were  much 
more  civil  to  the  prophet  after  the  lesson, 
but  in  our  state  of  society  such  a  proceed- 
ing would  not  be  tolerated. 

In  the  early  period  of  Anglo-Saxon,  as 
of  all  other,  civilization,  relative  duties 
and  rights  were  in  great  measure  deter- 
mined by  status — a  slave  because  he  was 
a  slave,  a  villein  because  he  was  a  villein, 
a  baron  because  he  was  a  baron,  had  cer- 
tain fixed  duties.  The  rule  subsists  in 
family  relations;  the  husband  and  wife, 
the  parent  and  child,  because  of  being 
husband  or  wife,  parent  or  child,  have 
their  fixed  duties.  A  very  few  occupa- 
tions still  have  their  duties :  no  innkeeper 
can  refuse  to  accept  a  decent  guest  so 
long  as  there  is  room  for  him  and  the 
guest  is  able  and  willing  to  pay;  no  ferry- 
man, railway,  or  steamship  line  can  refuse 
to  accept  a  decent  traveler  so  long  as 
there  is  room;  the  common  carrier  must 
accept  goods  (such  as  he  carries)  from 
anyone:  apart,  however,  from  such  special 
cases,  the  rights  and  duties  of  individuals 
toward  each  other  are  determined  by  con- 
tract, bargain,  agreement. 

It  is  not  necessary  that  the  contract 
should  be  express  and  openly  stated;  the 
affairs  of  life  could  not  go  on  with  speed 
and  comfort  if  an  express  bargain  had  to 
be  made  at  every  turn.  Accordingly  the 
law  says  that  bargains  may  be  implied, 
that  is,  understood  from  the  nature  of 
the    transaction.     When    you    order    a 


beefsteak  from  the  butcher,  he  does  not 
expressly  agree,  in  so  many  words,  to  send 
you  a  sound,  wholesome  steak;  never- 
theless the  nature  of  the  transaction  is 
that  he  is  considered  to  have  agreed  so  to 
do,  and,  if  the  steak  is  putrid  or  unfit  for 
food,  he  has  broken  his  bargain,  you  need 
hot  pay  him,  and  if  by  inadvertence  you 
eat  some  and  have  ptomaine  poisoning 
you  can  sue  him  for  damages. 

So  when  one  holds  himself  out  as  a 
physician  or  a  lawyer,  he  impliedly  agrees 
with  anyone  who  employs  him  as  such 
that  he  will  apply  reasonable  skill  and 
care  in  that  employment;  and,  if  for  want 
of  reasonable  skill  or  care  the  patient  or 
client  suffers,  he  may  sue  the  professional. 
This  looks  very  like  determining  the 
duties  by  status;  but  in  theory  at  least  it  is 
quite  different.  Where  the  duty  is  fixed 
by  status,  as  it  is  in  some  countries  which 
believe  themselves  to  be  civilized,  the 
doctor  cannot  refuse  to  attend  any  pa- 
tient who  offers  and  who  is  able  and  will- 
ing to  pay;  with  us,  in  our  so-called 
Anglo-Saxon  civilization,  we  have  got  be- 
yond that  stage:  the  doctor  need  not 
attend  anyone  he  does  not  choose  to  at- 
tend and  he  may  exercise  that  choice  as 
arbitrarily  as  he  sees  fit;  his  duty  arises 
only  when  he  has  accepted  the  employ- 
ment, and  the  fact  of  his  being  a  doctor  in 
itself  impUes  no  dutj'^  to  anyone. 

This  impUed  duty  does  not  depend 
upon  being  paid  or  even  upon  the  expec- 
tation of  being  paid— the  pauper  whose 
case  is  taken  up  by  doctor  or  lawyer  is 
entitled  to  the  same  care  and  skill  as  the 
millionaire.  Lawyers  have  a  jingle  which 
keeps  them  in  mind  of  the  law  that  it  is 
the  employment,  not  payment  or  hope 
of  payment,  which  raises  the  duty.  More 
than  two  hundred  years  ago  one  Bernard 
undertook  to  remove  from  one  cellar  to 
another  some  casks  of  brandy  owned  b> 
Mr.  Coggs.  His  men  let  one  of  them  fall 
and  some  of  the  liquor  was  spilled     It  did 
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not  appear  that  anything  was  to  be  paid 
for   the   work,    but   when   Coggs   sued, 
Bernard  had  to  pay.     The  jingle  runs: 
"If  Bernard  moVeth  Coggs's  casks 
And  lets  them  fall  and  spilLs  the  brandy, 
When  Coggs  for  that  lost  liquor  asks, 
Bernard  must  pay  the  damage;    and  he 
Still  must  pay  although  he  prove 
He  was  not  paid  those  casks  to  move." 

The  same  principle  applies  to  the 
nurse.  The  possession  of  a  certificate  or 
diploma  as  a  nurse,  the  holding  herself 
out  as  a  nurse,  hanging  out  a  shingle,  or 
advertising  does  not  raise  any  duty  in  the 
nurse  toward  anyone.  But  the  moment  a 
nurse  engages  herself  as  such,  a  duty  arises 
because  a  contract  has  been  entered  into. 

The  implied  contract  or  agreement  of 
the  nurse  is  precisely  the  same  as  that  of 
the  doctor  or  lawyer,  namely,  an  under- 
taking to  use  reasonable  care  and  skill 
in  the  employment — reasonable  skill,  not 
necessarily  the  highest  skill.  The  coun- 
try^ doctor  in  general  practice  cannot  be 
expected  to  have  the  skill  of  the  special- 
ist in  a  large  city,  but  the  amount  of  care 
to  be  taken  is  the  same;  a  country  prac- 
titioner can  and  should  be  as  careful  as 
the  chief  surgeon  or  chief  physician  of  the 
largest  hospital. 

Whether  the  nurse  is  employed  imme- 
diately by  the  patient  or  through  the 
attending  physician  or  surgeon,  and 
whether  the  nurse  is  to  be  paid  immediate- 
ly by  patient  or  through  or  by  physician 
or  hospital,  and  whether  she  is  to  be  paid 
at  all  or  is  supplied  gratis  by  the  physician 
or  hospital,  her  duties  are  exactly  the 
same — reasonable  care  and  skill. 

It  must  be  plain  that  in  this  as  in  most 
other  instances  "reason  is  the  life  of  the 
law,  nay  the  common  law  is  nothing  else 
but  reason."     It  may  be  taken  as  certain 
that  in  all  matters  afifectijig  the  nurse  as 
nurse,  "  nothing  is  law  that  is  not  reason." 
"Within  the  brain's  most  secret  cells 
A  certain  Lord  Chief  Justice  dwells 
Of  sovereign  power,  whom  one  and  all 
With  common  voice,  we  Reason  call." 


This  very  Reason,  or  as  we  call  it  in 
ordinary  parlance,  common  sense,  will 
determine  the  conduct  of  a  nurse  in  all,  or 
at  least  most,  emergencies.  As  old  Sara 
Johnson  says,  "We  may  take  Fancy  for  a 
companion,  but  we  must  follow  Reason 
as  our  guide." 

Before  ever  the  nurse  sets  up  in  her 
profession,  she  must  fit  herself  for  it  in 
every  way.  First,  physically.  No  one 
has  a  right  to  hold  herself  out  as  a  nurse 
who  is  not  wholly  fit  physically  for  the 
necessarily  severe  strain  to  which  she 
will  be  subjected.  Those  of  less  physical 
development  may  of  course  accept  only 
such  kinds  of  nursing  as  will  lay  no  undue 
burden  upon  them,  but  the  cases  are  rare 
in  which  at  some  time  or  other  this  will 
not  come,  and  often  suddenly  and  unex- 
pectedly. Health,  physical  health,  is  a 
necessary  qualification. 

Knowledge  comes  next.  Knowledge  of 
the  right  thing  to  do  under  stated  circum- 
stances, under  all  circumstances.  But  do 
bear  in  mind  what  a  most  eminent  doctor 
says,  "Science  is  a  first-rate  piece  of 
furniture  for  a  man's  upper  chamber,  if 
he  has  common  sense  on  the  ground  floor." 
Oliver  Wendell  Holmes  did  not  intend 
that  apothegm  to  apply  only  to  the  male 
sex;  and  no  one  should  ponder  and  apply 
it  more  than  the  nurse. 

Of  most  women  it  may  be  said,  "Say 
not  that  she  did  well  or  ill,  only  she  did 
her  best."  The  western  epitaph  has  it, 
"He  done  his  damnedst,  angels  could  do 
no  more."  That  will  not  do  for  the 
nurse;  she  must  live  up  to  her  advertise- 
ment and  do  well.  ' 

A  modest  dress,  a  clean  body,  a  pure 
soul  and  mind,  a  clear  conscience,  all  are 
needed  for  the  best  results.  These  are 
reasonably  to  be  expected  by  every  one 
intrusting  himself  to  the  care  of  a  nurse. 

All  this  in  advance  of  emplojrment. 
Then  on  employment,  the  application  of 
that  power  and  skill  with  all  due  care.     In 


this  the  nurse  cannot  delegate  her  duties 
to  another  or  hide  herself  behind  the 
orders  or  directions  of  another,  doctor, 
patient,  or  friend. 

In  an  address  made  to  the  graduating 
class  of  nurses  in  the  Western  Hospital, 
Toronto,  in  June,  1915,  I  told  them  of  a 
graduate  nurse  who  said  she  had  been  told 
to  fill  with  boiling  water  a  Kelly  pad 
upon  which  a  patient  was  to  be  placed 
for  a  severe  operation.  She  did  what  she 
alleged  she  was  told,  with  the  result  that 
the  poor  man's  back  was  severely  injured. 
The  doctor  said  that  he  had  told  her  to 
fill  the  bag  with  hot  water.  But  assume 
the  nurse's  story  was  true.  She  knew 
perfectly  well  what  the  result  would  be 
if  she  followed  the  direction  given  her, 
she  knew  that  there  could  be  no  possible 
object  in  using  boiUng  water,  her  common 
sense  should  have  told  her  that  if  the 
surgeon  said  "boiling"  water  there  was 
a  slip  of  the  tongue.  It  was,  then,  not 
reasonable  care  for  her  to  use  boihng 
water,  beyond  question  on  her  own 
showing  she  was  negligent,  and  if  the 
patient  had  sued  her  he  would  have  suc- 
ceeded. What  she  should  have  done  was 
to  draw  the  doctor's  mind  pointedly  to 
the  matter  of  the  heat  of  the  water  re- 
quired. Had  she  done  this  and  obtained 
a  direction  from  the  medical  man  after 
his  attention  was  called  to  the  matter, 
the  case  might  have  a  different  aspect. 
Moreover,  had  she  been  an  ignorant  per- 
son, not  holding  herself  out  ^as  skilled  but 
picked  up  by  the  patient's  friends  to 
assist  the  doctor,  she  might  well  take  the 
doctor's  word  as  absolute  and  do  exactly 
as  she  was  told. 

Take  another  case.  A  nurse  is  em- 
ployed to  look  after  an  expectant  par- 
turient woman  during  and  after  her  con- 
finement. She  is  called  in  and  finds 
parturition  imminent,  bub  the  doctor 
has  not  arrived.  What  must  she  do?  Of 
course  all  effort  must  be  made  to  procure 


a  doctor,  but  when  that  fails,  what  then? 
She  is  not  a  midwife,  she  did  not  engage 
to  deliver  the  patient,  all  she  agreed  to  do 
was  what  the  attending  physician  directed 
her  to  do  or  what  was  obviously  to  be 
done  as  the  labor  proceeded.  Her  duty 
was  then  precisely  the  same  (so  far  as 
delivery  was  concerned)  as  that  of  any 
other  woman.  She  might  do  nothing 
more  than  any  unskilled  woman  would 
do,  using  such  skill  as  she  had.  She 
would  be  wise  to  make  it  quite  clear  to 
patient  and  friends  that  she  did  not  claim 
skill  in  such  matters  but  was  wiUing  to 
do  what  she  could.  Unless  her  services 
were  accepted  on  these  terms,  she  should 
do  nothing.  If  they  were  so  accepted 
and  she  thereupon  used  faithfully  such 
skill  as  she  had,  she  would  be  doing  her 
duty  and  all  her  duty.  In  case  of  an' 
unfortunate  result  her  skirts  would  be 
clear. 

It  depends  on  how  and  in  what  capac- 
ity one  is  engaged — what  are  the  implied 
contracts.  Many  years  ago,  it  is  said, 
an  Englishman  went  to  a  horse  doctor  to 
be  treated.  The  result  was  not  good,  and 
he  sued  his  medical  attendant.  The  court 
said  that  anyone  who  would  ask  a  horse; 
doctor  to  treat  him  must  be  an  ass  and 
accordingly  nonsuited  the  unf ort-unate  ■ 
plaintiff.     There's  a  moral  in  that. 

I  have  said  that  a  nurse  cannot  hie 
herself  behind  the  directions  of  anothei 
to  shield  herself  from  the  results  of  he( 
own  negligence,  and  that  is  true.  But 
the  same  act  may  or  may  not  be  negli-* 
gence  under  different  circumstances, 
case  in  my  own  experience  remains  vividH 
ly  impressed  on  my  memory.  When 
was  a  medical  student,  my  preceptor, 
writing  a  prescription,  used  S  for  3,  anc 
gave  it  to  me  to  fill.  I  saw  that  the  dos 
was  many  times  what  was  usual,  ant 
dangerous  if  not  necessarily  fatal, 
knew  the  doctor  was  troubled  about  cer- 
tain matters  and  I  determined  to  call 
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,ttention  to  the  very  large  dose  he  had 
•rescribed;  he  at  once  corrected  it.     Had 

filled  the  prescription  as  written  with- 
ut  inquiry  and  the  result  been  fatal,  I 
hould  have  been  rightly  adjudged  guilty 
f  manslaughter.  That  the  doctor  might 
ave  the  same  fate  would  not  relieve  me  at 
II.  Suppose,  however,  after  discussion 
he  doctor  had  directed  the  prescription  to 
e  made  up  as  written;  I  would  have  been 
bstified  in  so  making  it.  So  where  a 
ioctor  gives  an  express  direction  to  a 
urse,  which  is  not  necessarily  harmful, 
nd  there  is  no  room  to  suspect  that  he 
oes  not  know  perfectly  what  he  is  doing, 
he  nurse  is  justified  in  obeying.  But 
otwithstanding  an  express  direction, 
'here  what  is  ordered  is  necessarily  fatal 
nd  the  nurse  knows  it,  no  jury  would 
jcquit  her  of  negligence. 

The  liability  of  medical  man  or  hospi- 
il  for  the  negligence  or  want  of  skill  of  a 
urse  is  another  question. 

Where  a  medical  man  directs  a  nurse 
)  do  a  certain  thing  and  she  does  as  she 

told,  it  does  not  lie  in  his  mouth  to  say 
lat  she  should  not  have  done  it,  that 
le  should  have  known  better  than  to 
0  it — he  is  liable  to  the  patient.  Had 
le  surgeon  whose  nurse  boiled  the  pa- 
ent's  back  really  given  the  direction 
le  said  he  did,  he  would  have  had  to 
iy  heavy  damages  to  the  patient, 
ortunately  for  him,  the  trial  tribunal  did 
Dt  believe  the  nurse  and  did  believe  him. 

It  may  be  that  the  medical  man  has 
irses  of  his  own,  supphed  by  him  and 
lid  by  him,  his  "servants."  In  that  case 
i  will  be  liable  for  their  want  of  skill  or 
jgligence.  But  the  more  usual  ease  is 
lat  the  doctor  recommends  a  nurse,  or 


indeed  may  actually  hire  the  nurse,  yet 
the  nurse  is  not  his  servant,  but  the  docto)* 
simply  acts  as  the  agent  of  the  patient  to 
hire  the  nurse  for  him.  Then  the  medi- 
cal man  is  not  liable  for  the  negligence  or 
want  of  skill  of  the  nurse,  but  only  fot- 
his  own  negligence  (if  there  was  any)  it 
hiring  an  incompetent  or  careless  nurse. 
And  it  would  not  make  any  difference  if 
he,  for  convenience,  added  the  nurse's 
bill  to  his  own  and  paid  her  himself. 

Cases  have  occurred  in  England  wherfe 
an  organization  has  furnished  nurses  in 
some  such  way  and  the  organization  hais 
escaped  hability. 

In  the  case  of  a  hospital,  sometimes  the 
nurses  are  the  servants  of  the  hospital 
and  part  of  the  hospital  equipment,  sup- 
plied to  patients  by  the  hospital.  There 
the  hospital  is  liable  for  the  negligence  of 
the  nurse.  I  remember,  when  at  the  bai*, 
defending  a  hospital  for  the  negligence  d 
one  of  its  nurses  who  failed  to  watch  a 
patient  in  the  delirium  of  typhoid.  The 
patient  got  up  and  threw  himself  from  the 
window,  injuring  himself  severely. 

In  London  many  years  ago  a  patient 
who  had  been  brought  into  St.  George's 
Hospital  was  ordered  a  hot  bath  by  the 
house  physician.  The  nurses,  men,  gave 
it  to  him  too  hot  and  boiled  him  a  bit. 
He  sued  the  doctors,  but  they  got  off^- 
they  had  not  supplied  the  negligent 
nurses.  Had  he  sued  the  hospital  the 
result  would  have  been  different. 

If  in  a  hospital  the  patient  engages  the 
nurse,  directly  or  indirectly,  the  hospital 
is  free. 

But  ever  and  everywhere  and  under 
all  circumstances  the  nurse  is  liable  for 
her  own  negligence  or  want  of  skill. 
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THE  GRADUATE  AND  THE  PEOPLE. 

[Abstract  of  the  Commencement  Oration  delivered  in  Tremont  Temple  on  Wednes- 
day, June  3,  by  the  Honorable  Justice  William  Renwick  Riddell,  L.H.D.,  LL.D.,  of 
the  Supreme  Court  of  Ontario,  Canada.] 

Civis  Britannicus  sum.  Canadian  to  the  finger-tips,  I  come  to  Boston 
as  to  the  cradle  of  a  movement  which  has  made  my  flag  and  my  land 
what  they  are:  Canada  a  land  to  be  desired,  and  my  British  citizenship 
worth  while.  Not  as  a  stranger  or  a  foreigner,  wholly  alien,  but  as  in 
some  sense  a  kinsman;  but  yet  I  recognize  that  we  are  not  of  the  same 
allegiance,  and  it  may  sound  strangely  in  the  ear  of  an  American  for  a 
non- American  to  speak  of  your  city  as  I  have  done,  even  if  our  language 
iis  the  same  and  in  great  measure  our  descent. 

It  is  not  idle  compliment,  but  a  deep-felt,  well-justified  conviction, 
which  calls  from  a  Canadian  this  tribute  to  your  dty  ...  a  sense  of 
gratitude  as  well  as  fellowship. 

In  the  American  colonies  were  many  ardent  lovers  of  freedom,  of 
I  self-government,  who  desired  the  substance  as  well  as  the  form.  In  the 
!  mother  country  was  a  king  who  believed  himself  to  have  been  specially 
I  chosen  by  Providence  to  govern  the  realm;  he  thought  that  so  long  and 
so  far  as  he  could  procure  the  majority  of  those  who  in  theory  were  the 
representatives  of  the  people,  so  long  and  so  far  was  he  entitled  to  govern 
all  the  people  of  the  realm.  Many  of  the  American  people  refused  to 
admit  that  persons  chosen  by  a  class  in  an  island  across  the  seas  repre- 
sented them,  and  insisted  that  they  should  be  governed  by  and  through 
representatives  of  their  own  choosing. 

As  under  the  Stuart  the  century  before,  while  most  objected  to  arbi- 
trary measures,  the  people  divided  not  very  unequally  upon  whether 
armed  resistance  should  be  resorted  to  or  more  peaceful  and  moderate 
means  adopted  .  .  .  divided  into  Roundhead  and  Cavalier  ...  so 
imder  the  Guelph,  while  most  Americans  resented  their  treatment,  they 
divided  not  very  imequally  upon  armed  resistance  or  constitutional 
opposition.  The  Revolutionists  claimed  the  name  of  Patriots  .  .  .  their 
enemies  called  them  Rebels.  The  other  party  were  detestable  Tories  or 
United  Empire  Loyalists,  according  to  the  point  of  view  of  the  speaker. 

Bitter  things  were  said  by  each  class  of  the  other,  some  of  them  true. 
Revolutions  are  necessarily  non-moral;  rose-water  neither  creates  nor 
quells  great  public  movements;  and  neither  elections  nor  battles  are 
always  won  by  prayer.    Time  has  not  wholly  allayed  the  feeling  of  an- 
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tagonism;  but  it  is  dying  out,  and  I  now  venture  to  say  to  a  young  and 
patriotic  audience  that  in  essence  and  in  the  main  both  classes  were 
much  alike,  and  both  alike  ardent  and  sincere  lovers  of  their  country. 
Descendants  of  Cavalier  and  Roundhead  can  do  justice  to  the  ancestors 
of  the  other;  and  Daughters  of  the  Revolution  and  Daughters  of  the 
Empire,  the  Society  of  the  Cincinnati  and  the  United  Empire  Loyalist 
Association,  can  each  see  virtue  in  the  ancestor  of  the  other. 

It  is  idle  to  speak  of  the  Stamp  Tax,  the  duty  upon  tea,  an  impost 
here,  a  restriction  there,  as  being  the  cause  of  the  American  Revolution. 
These  were  but  the  tokens,  the  outside  excrescences,  which  could  not 
hide  the  essential  and  fundamental,  .  .  .  the  determination  to  govern 
themselves  inherent  in  all  of  the  descent  the  Patriots  claimed. 

Nor  were  they  ignorant  of  the  importance  of  carrying  with  them 
their  Northern  neighbor.  Her  they  desired  as  the  fourteenth  colony. 
Not  long  before,  when  Canada  was  French,  the  'ry  of  the  Bostonians 
wsis  "Canada  delenda  est."  So  said  Governor  Dummer.  "Canada  must 
be  abolished  —  delenda  est  Carthago  —  or  we  are  undone,"  cried  Governor 
Livingston  of  New  Jersey;  and  pastor  as  well  as  statesman  joined  in  the 
cry  throughout  New  England.  But  now  Canada  was  to  be  won,  not 
destroyed;  and  every  means  was  to  be  taken  for  that  purpose.  John 
Brown,  the  forerunner  of  another  John  Brown  nearly  a  centiuy  later, 
and  like  him  a  hater  of  human  servitude,  ventured  his  life  in  a  mission 
to  Montreal.  The  Continental  Congress  addressed  a  letter  to  the  Cana- 
dians. Turgid  to  our  present-day  tastes  as  it  is,  with  its  appeals  to  phi- 
losophy, it  was  in  deadly  earnest;  the  writers  were  little  given  to  idle 
frivoHty,  and  the  times  were  already  trying  men's  souls.  When  per- 
suasion failed  the  sword  was  appealed  to  .  .  .  the  mad  raid  of  Ethan 
Allen,  the  Argonautic  expedition  of  Arnold,  the  campaign  of  Mont- 
gomery, which,  with  its  early  summer  sunshine  of  success,  was  over- 
whelmed with  the  black  winter  of  failiu-e,  disaster,  and  death. 

But  without  Canada,  and  in  spite  of  her,  the  men  of  Boston  and  those 
of  like  mind  fought  on  to  the  triumph  of  their  cause;  for  they  could  dream 
and  not  make  dreams  their  master,  could  think  and  not  mak-e  thoughts 
their  aim. 

As  the  embattled  farmers  stood  in  their  stern  array  one  hundred ' 
and  forty  years  ago,  their  ranks  unwavering  if  uneven  and  owing  naught 
to  the  drill-sergeant,  filled  with  fervor,  risking  and  willing  to  give  all  for  j 
freedom  and  self-government,  they  stood  not  only  for  themselves  and 
the  succeeding  generations  of  Americans,  but  for  Canada  and  for  every] 
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British  colony;  nay,  as  has  been  said  more  than  once,  for  England  her- 
self, for  everything  that  makes  England  the  England  we  know  and  all 
that  makes  the  British  Empire  worth  while. 

The  freedom  they  forcibly  achieved  for  themselves  has  been  readily 
and  cheerfully  granted  to  the  remaining  colonies;  the  Commonwealth 
of  AustraHa,  the  Dominion  of  New  Zealand,  the  South  African  Union,  as 
well  as  the  Dominion  of  Canada,  are  wholly  self-governing,  and  free  with 
a  freedom  which  woidd  have  more  than  satisfied  the  heroes  who  fought 
on  the  field  where  Warren  fell. 

The  democracy  fully  estabUshed  on  this  continent  reacted  upon  the 
mother  country;  and  now  the  conmion  man  has  his  say  in  the  selection 
of  those  who  will  make  laws  for  him.  The  House  of  Privilege,  still  stand- 
ing in  form,  has  been  shorn  of  its  power;  and  the  king,  once  all  powerful, 
is  glad  to  be  reheved  of  the  burden  of  government.  The  king  now  reigns 
but  does  not  rule,  &'  the  President  of  the  United  States  rules  but  does 
not  reign. 

A  Canadian,  thankfully  acknowledging  the  leadership  of  this  city  in 
matters  of  civil  freedom,  may  nevertheless  say  with  some  pride  that  it 
was  not  Boston  or  Massachusetts  which  led  in  the  cause  of  reUgious  free- 
dom, freedom  to  worship  God  in  the  form  each  man  desired.  The  Pil- 
grim Fathers  were  not  content  to  worship  God  in  their  own  way,  but 
they  wanted  to  make  all  others  follow  their  method.  It  was  the  defect 
of  the  time. 

We  must  come  to  Canada  to  find  the  first  English-speaking  coimtry 
to  allow  complete  freedom  of  religion.  After  the  Reformation  (I  do  not 
speak  of  Maryland,  anomalous  in  many  respects),  Canada  was  the  first 
to  allow  the  Roman  Catholic  to  take  part  in  legislation  and  to  be  a  free- 
man in  every  respect  equal  to  a  Protestant.  And  indeed  it  was  one  of 
the  strongest  charges  leveled  by  the  Continental  Congress  against  the 
Imperial  Government  and  King  George  that  they  tolerated  a  religion 
"bloody,  idolatrous,  and  hypocritical." 

We  have  in  most  if  not  in  all  English-speaking  communities  got  far 
away  from  the  point  of  view  of  the  Revolutionary  Fathers.  We  think 
Carroll  of  Carrollton  just  as  good  a  patriot,  as  thorough  a  RepubUcan, 
as  John  Hancock  or  Samuel  Adams. 

But  the  proper  method  of  civil  government  may  still  be  a  subject 
for  discussion  and  determination. 

Here,  then,  is  the  true  field  of  the  University.  "Let  them  obey  who 
know  not  how  to  rule,"  said  the  Plantagenet;  and  he  read  well  the  signs 
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of  the  times.  Now  those  who  know  not  how  to  rule  are  not  made  slaves 
who  have  no  part  in  the  Commonwealth  but  to  serve;  they  choose  those 
who  are  to  rule,  and  in  no  small  measure  how  they  are  to  rule.  There 
always  have  been  and  there  always  will  be  men  to  whom  their  fellows 
look  for  light  and  guidance. 

And  where  are  they  to  be  found?  Not  in  the  cloistered  shades  haunted 
by  the  recluse  and  the  misanthrope. 

He  who  shuns  his  fellows  may  have  a  high  mission,  a  lofty  outlook, 
and  he  may  be  worthy  of  all  praise.  But  there  must  be  some  to  mingle 
with  the  people,  to  know  their  needs  at  first  hand,  to  take  an  immediate 
and  not  simply  a  mediate  part  in  directing  their  thoughts  and  their 
aspirations. 

Is  that  function  to  be  left  to  the  ward  heeler,  to  the  boss  who  makes 
his  living  by  it,  to  the  party  hack  with  no  thought  above  the  immediate 
success  of  some  scheme?  It  is  not  unusual  in  your  land,  as  it  is  not  un- 
usual in  mine,  to  speak  contemptuously  of  the  politician,  as  though  it 
were  a  degradation  to  take  part  in  the  government  of  the  coimtry;  a 
disgrace  to  put  into  practice  that  for  which  your  forefathers  fought  and 
died.  A  Washington,  a  Jefferson,  a  Lincoln, —  these  may  receive  a  meed 
of  praise,  for  these  were  statesmen.  No  greater  truth  was  ever  spoken 
than  that  the  difference  between  a  politician  and  a  statesman  is  that  the 
statesman  is  dead. 

Some  one  must  lead;  who  is  it  to  be?  It  should  be  the  glory  of  a 
University  that  from  its  walls  go  forth  the  leaders  of  the  people. 

The  neighboring  college  which  trained  a  Garfield,  the  venerable  and 
historic  elder  sister  across  the  way  which  gave  this  land  a  Roosevelt, 
and  those  of  other  States  which  produced  a  Taft  and  a  Wilson  did  not 
crush  in  their  minds  the  desire  for  public  service.  It  may  be  that  the 
true  place  in  history  of  some  of  these  may  not  be  certain,  but  that  the 
United  States  and  the  world  are  better  for  their  having  lived  few  will 
gainsay. 

And  all  the  problems  of  government  have  not  been  solved;  many  re- 
main, calling  for  the  clearest  thinking,  the  renunciation  of  prejudice, 
honest  and  sincere  determination  to  do  the  thing  that  is  right. 

As  an  outsider,  I  can  see  much:  the  conflict  between  labor  and  cap- 
ital, or  rather  between  some  who  are  thought  to  represent  labor  and 
capital;  the  old  but  ever-new  question  of  the  tariff,  for  no  tariff  can 
exist  without  constant  defence  against  constant  attack;  the  problem  of 
the  black  race  and  their  uplift;  prohibition,  and  whether  it  prohibits. 
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Are  noble,  thoroughly  educated  women  to  have  a  say  in  what  this  coun- 
try is  to  do,  or  must  they  pay  the  traditional  penalty,  bear  the  tradi- 
tional disability,  of  their  sex?  An  American  woman,  a  graduate  of 
Boston  University,  with  perhaps  property  and  certainly  with  brains,  is 
she  to  see  the  navvy  descended  from  generations  of  serfs  and  himself  but 
a  new-comer  on  this  continent,  and  scarcely  understanding  our  language, 
[  casting  his  ballot  while  she  must  stand  helplessly  by  because  God  made 
her  a  woman? 

Not  long  ago  I  asked  the  students  of  another  American  University 
to  answer  for  themselves  certain  questions.  I  have  no  opinion  and  had 
and  have  no  right  to  express  it  if  I  had,  for  I  am  not  an  American  citizen. 
"Is  the  Democrat  a  traitor  to  business  prosperity?  Is  the  Republican  a 
traitor  to  the  consumer?  Is  the  stand-patter  a  wild-eyed,  impossible 
enthusiast?  Is  the  President  of  the  United  States  a  receiver  of  stolen 
goods,  and  Wilson  the  nominee  of  the  Trusts?  Is  Colonel  Roosevelt  a 
self-seeking  demagogue  who  would  break  up  an  historic  party  for  his 
own  selfish  ambition?  Is  the  Bull  Moose  nothing  but  a  big,  overgrown 
bully  who  thinks  of  nothing  but  himself  and  cannot  keep  away  from 
the  light,  however  fatal  that  may  be,  or  is  he  a  noble  creature,  king  of 
forest  and  plain,  splendidly  showing  the  way  for  the  weaker  to  follow?" 
Some  of  those  questions  may  have  been  answered  or  have  answered 
themselves  since  they  were  first  asked  nineteen  months  ago;  but  the  like 
grave  and  important  questions  are  still  pending,  and  must  in  the  nature  of 
things  arise  from  time  to  time.  And  they  must  be  answered  in  some  way 
in  fact  and  in  deed  if  not  in  word.  Where  are  the  men  and  women  who 
will  show  how  they  should  be  answered?  They  should  be  here. 

All  the  national  questions  which  have  been  suggested,  important  as 
they  are,  pale  almost  into  insignificance  compared  with  the  greater 
question  which  has  tortured  the  world  from  times  primeval.  Our  intra- 
national questions  we  can  settle  by  the  ballot;  disputes  between  man  and 
man  we  can  settle  by  the  courts  or  by  arbitration;  how  are  we  to  settle 
international  questions,  disputes  between  nation  and  nation?  Blood 
and  agony  and  death  cannot  be  the  final  argimient.  It  is  the  glory  of 
modem  civilization  that  all  questions  between  individuals  shall  be 
settled  by  an  impartial  tribunal  on  rules  based  upon  the  eternal  prin- 
ciples of  justice  and  right.  No  personal  pride  or  sense  of  personal  honor 
justifies  an  individual  withdrawing  himself  from  the  jurisdiction  of  that 
tribunal.  How  do  we  settle  questions  between  peoples?  Do  we  not 
sometimes  think  and  say  that  the  national  pride,  the  national  honor, 
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demands  force  and  justifies  withdrawal  of  the  national  cause  from  all 
international  adjudication? 

War  is  imhappily  sometimes  not  only  right,  but  even  a  duty.  A  stand- 
ing army  and  a  navy  are  safeguards  like  a  police  force  in  the  existing 
state  of  humanity.  In  the  general  case,  however,  of  international  dis- 
putes, war  can  no  more  be  said  to  be  necessary  than  it  is  necessary  for 
two  persons  who  have  a  dispute  to  fight  it  out  with  lance  or  club,  as  was 
the  custom  centuries  ago  in  England. 

Your  country  and  mine  a  hundred  years  ago  were  at  war,  against 
which  this  State,  the  mother  of  heroes,  protested  and  voted  as  long  as 
she  could, —  a  war  which  came  near  to  rending  the  Union  in  twain ;  a 
war  which  retarded  the  development  of  my  Province  more  than  a  quarter 
of  a  century.  I  do  not  mean  to  go  into  the  causes  of  that  war;  some  of 
them  may  be  yet  obscure,  and  the  whole  story  may  not  yet  have  been 
told.  Neither  shall  I  dwell  upon  the  result  of  that  war,  costly,  bloody, 
as  it  was.  Just  about  a  century  ago  American  soldiers  were  burning  the 
capital  of  Upper  Canada  and  destroying  the  Public  Library  there; 
British  soldiers  were  destroying  the  capitol  at  Washington.  Both 
peoples  got  tired  of  the  fratricidal  struggle  and  both  agreed  to  leave  off 
as  they  had  begun.  The  war  settled  nothing,  and  each  set  of  negotiators 
thought  they  had  secured  a  triumph  when  they  got  the  other  set  to  re- 
frain from  insisting  upon  stipulations  which  would  modify  the  status  quo 
ante  bellum. 

We  have  four  thousand  miles  of  international  boundary  without  a 
soldier  or  a  fortification.  During  that  hundred  years  there  have  never 
been  difficulties  so  great, —  and  there  have  been  acute  controversies, 
—  never  misunderstandings,  charges  of  wrong  and  recrimination, 
heart-burnings  and  bitter  resentment  so  overwhelming, —  and  there 
have  been  all  these,  and  too  often, —  that  it  was  necessary  for  brother  to 
raise  up  his  hand  against  brother  and  dye  his  hand  in  a  brother's  blood. 

The  example  of  two  such  nations  as  these  might  well  be  followed  by 
others,  and  in  good  time  it  must  and  will  be  followed. 

And  even  if  there  is  not  to  be  a  world  peace,  there  may  at  least  be 
peace  so  far  as  your  great  nation  is  concerned.  The  United  States  does 
not  need  to  show  its  power;  its  glory  is  gained  and  is  imperishable.  The 
altruism  exhibited  in  the  case  of  Cuba,  the  ardent  love  for  peace  ex- 
hibited in  bringing  about  the  Conference  and  Treaty  of  Portsmouth, 
the  self-restraint  when  goaded  by  petty  shafts  of  maUce  laimched  by  the 
mischief-seeking,  all  are  to  its  credit. 
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CANADA,  THEN  AND  NOW. 

Hon.  Mr.  Justice  Kiddell:  Mr.  Chairman,  ladies  aud 
gentlemen,  when  I  was  asked  by  Mr.  Doan  to  address  this  Associa- 
tion during  the  present  meeting,  I  cast  about  in  my  mind  for  a 
subject  upon  which  to  frame  something  in  the  way  of  an  address : 
and  with  that  caution  which  I  have  learned  from  having  been  on 
the  bench  nearly  ten  years  and  at  the  bar  more  than  twice  as 
long,  I  selected  a  subject  which  would  enable  me  to  swing  around 
a  bit  in  case  I  found  it  necessary  to  change  the  line  which  I 
might  fix  upon  in  the  first  instance.  Therefore,  I  told  my  friend 
Mr.  Doan,  that  I  should  speak  on  the  subject  "  Canada,  Then 
and  Now."  Of  course  you  understand  I  could  give  an  address 
(as  I  have  done  in  this  hall  before)  on  the  conduct  of  Canadians 
in  the  war  one  hundred  years  ago  and  in  the  war  going  on 
at  the  present  time:  I  could  draw  comparisons  between  the 
civilization  then,  one  hundred  years  ago,  and  now:  I  might,  if 
some  reverend  doctor  were  not  on  the  platform  with  me,  even 
venture  to  say  something  about  theology  one  hundred  years  ago 
and  at  the  present  time.  But  when  I  was  turning  the  matter 
over  in  my  mind,  I  came  across  a  little  book  (which  I  had  never 
seen  before)  in  the  Public  Reference  Library,  which  brought  back 
into  play  the  old  schoolmaster  instinct.  They  say  that  Coleridge 
once  said  to  his  friend :  "  Did  you  ever  hear  me  preach  ?" 
"  Why,"  says  his  friend,  "  I  never  heard  you  do  anything  else." 
So  in  the  same  way,  -my  friends,  some  of  them,  say  that  the  old 
schoolmaster  instinct  will  show  itself,  the  old  schoolmaster 
peculiarities  will  exhibit  themselves  in  my  conduct  from  time  to 
time,  and,  as  the  Chairman  has  just  said,  T  remain  a  schoolmaster 
at  heart. 

Over  forty-seven  years  ago — before  most  of  you  were  born, 
before  the  parents  of  some  of  you  were  born — I  went  out  to  teach 
a  public  school  in  the  new  part  of  the  Township  of  Haldimand. 
T  taught  that  public  school  and  I  have  taught  every  kind  of 
school  that  you  can  think  of.  the  small,  local,  rural  j^ublic 
school,  the  larger  graded  village  school,  the  large  town  school, 
the  Collegiate  Institute,  the  Normal  School  and  I  have  even  gone 
.=0  far  as  to  teach  -in  the  Universities,  in  the  faculties  of  law 

3 


and  medicine  and  arts.  (I  have  not  yet  been  dignified  by  a  chair 
or  lectureship  in  Theology  but  perhaps  that  will  come  later  on.) 
I  thought  I  should  prepare  a  paper  based  somewhat  on  that  little 
school  book. 

Now,  I  am  sorry  for  some  of  my  friends  that  I  see  here.  I 
know  that  the  caption,  "  Canada,  Then  and  ITow  "  is  taking,  and  I 
daresay  some  of  my  friends  who  are  here  expect  something  entirely 
different  from  me;  and  I  am  really  sorry  for  them  if  they  have 
been  induced  to  come  here  by  false  pretences.  That  would,  how- 
ever, just  be  on  a  par  with  the  enthusiastic  student  of  Bums 
and  his  poems,  who  saw  advertised  "the  celebrated  Dr.  Thompson's 
work  on  Burns,  $5,00  " ;  he  sent  for  it  and  got  by  return  of  mail, 
"Burns  and- Scalds  and  Their  Treatment,  by  John  Henry 
Thompson,  M.D.,  M.R.C.S.''  If  they  be  disappointed,  they  will 
have  to  bear  with  me  for  a  short  time — I  shall  not  detain  them 
very  long,  T  supposed  that  I  was  to  address  a  body  of  teachers, 
schoolmastei's — and  those,  who,  are  more  important  not  only  in 
numbers  but  also  in  significance,  schoolmistresses — and  therefore 
my  paj^r  is  more  or  less — sometimes  more  and  sometimes  less — of 
a  technical  character. 

In  1Y99  a  young  Scotsman — if  it  be  lawful  to  call  an  Aber- 
donian  a  Scotsman — left  his  home,  and  on  the  last  day  of  the 
year  arrived  at  Kingston,  in  the  new  Province  of  Upper  Canada, 
a  Province  which  was  then  but  just  eight  years  old.  He  probably 
had  little  thought  that  in  the  course  of  time  he  would  become 
the  first  Anglican  Bishop  of  Toronto  and  one  of  the  most  pro- 
minent and  powerful  politicians  in  Upper  Canada. 

The  first  Lieutenant-Governor,  John  Graves  Simcoe,  had  con- 
templated the  erection  of  an  Academy  which  should  grow  into 
a  College  under  the  card  of  the  Government  of  the  Province. 
The  celebrated  Dr.  Chalmers  was  offered  the  position  of  Principal 
of  the  proposed  institution;  he  refused,  as  did  another  of  less 
note,  and  at  length  it  was  offered  to  John  Strachan,  who  was 
teaching  the  Parish  School  at  Kettle.  Eighty  pounds  sterling 
per  annum,  free  board  and  lodging,  and  all  the  travelling  ex- 
]^nses  to  the  new  land  paid,  proved  an  irresistible  lure.  The 
young  man  of  twenty-one,  graduate  in  Arts  of  King's  College, 
Aberdeen,  a  divinity  student,  could  not  but  accept. 
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But  matters  were  sadly  different  when  he  arrived  in  the  colony 
from  what  had  been  expected.  Simcoe  had  gone  home,  the  Acad- 
emy scheme  had  fallen  to  the  ground,  and  the  best  the  young  im- 
migrant could  do  was  to  become  tutor  in  the  family  of  the  Honor- 
able Richard  Cartwright,  a  prominent  merchant  of  Kingston 
Member  of  the  Legislative  Council,  who  had  been  Judge  of  the 
District  Court  of  that  District  when  it  was  the  District  of  Mecklen- 
burg  and  before  Upper  Canada  was  born— a  man  of  great  ability, 
inflexible  integrity  and  unassuming  piety,  whose  grandsons  in 
our  day— Sir  Richard  Cartwright,  James  S.  Cartwright  (both 
now  dead),  and  John  R.  Cartwright  (still  with  us),  have  proved 
themselves  worthy  descendants  of  a  worthy  ancestor. 

In  1800,  Strachan  opened  a  private  school  at  Kingston,  and 
shortly  thereafter  took  orders  in  the  Church  of  England.  His 
mother  was  and  remained  a  Presbyterian  of  the  Relief  Church; 
but  his  father  had  been  a  Dissenter  and  an  adherent  of  the 
Episcopal  Church  of  Scotland.  His  father  died  when  Strachan 
was  six  years  old  and  the  lad  accompanied  his  mother  to  her 
Church,  but  he  was  never  ordained;  so  it  is  not  fair  to  charge 
him  (as  has  sometimes  been  done)  with  unfaithfulness  to  his 
Church  or  to  his  vows. 

He  wa's  appointed  Rector  of  the  Church  at  Cornwall  hy  the 
Lieutenant-Governor,  Peter  Hunter,  in  1803,  and  at  once  entered 
upon  his  duties  there. 

But  the  schoolmaster  instinct  was  not  dead— indeed,  it  died 
only  with  him.  His  clerical  work  was  comparatively  light,  and 
he  began  taking  pupils.  Before  long  he  established  the  Academy 
at  Cornwall  at  which  were  educated  so  many  men  of  renown  in 
our  early  history,  a  school  characterized  by  the  thoroughness  of 
its  training  and  the  high  sense  of  duty  and  patriotism  which 
It  imparted  to  its  pupils.  That  the  training  was  narrow,  the 
patriotism  that  of  the  High  Tory,  was  not  a  blemish  in  the' eyes 
of  the  schoolmaster  or  of  most  of  his  patrons.  I  would  not  have 
it  supposed  that  he  excluded,  or  attempted  to  proselytise  when 
admitted,  students  of  another  creed— the  Presbyterian  McLean 
and  the  Roman  Catholic  Maedonell  were  as  welcome  and  as  un- 
molested in  their  religion  as  the  Anglican  Robinson. 

The  Parliament  of  Upper  Canada  had  carefully  provided 
for  law  courts,  law  and  juries,  gaols  and  courthouses,  militia, 
excise  and  tavern  licences,  weights  and  measures,  the  value  of 


coins,  tolls  to  be  taken  by  millers,  municipal  officers,  assessment 
and  taxes  (for  taxes,  like  death,  are  inevitable),  roads  and  statute 
labour,  the  registration  of  deeds  and  other  instruments  of  title, 
wages  for  legislators,  the  practice  of  law  and  of  medicine. 

It  had  even  provided — the  first  British  country  to  do  so,  the 
second  country  in  all  the  world — for  the  abolition  of  slavery. 
But  it  had  not  provided  for  the  abolition  of  illiteracy.  It  had  pro- 
vided bounties  for  the  destruction  of  bears  and  wolves,  none  for 
the  destruction  of  ignorance,  a  worse  enemy  than  any  wild  beast 
of  the  forest;  horned  cattle,  horses,  sheep  and  swine  were  not 
allowed  to  run  at  large,  but  the  child  was,  so  far  as  any  public 
provision  was  made  for  him. 

To  us  in  this  democratic  age,  the  perusal  of  the  correspon- 
dence, etc.,  dealing  with  the  aspirations  as  to  education  expressed 
by  those  in  authority  in  the  early  days  of  Upper  Canada,  leaves 
a  bad  taste  in  the  mouth.  Most,  if  not  all,  had  in  view  Grammar 
Schools,  "  a  provision  for  the  education  of  the  rising  generation 
who  must  take  their  due  lead  in  society,"  "  that  the  rising  genera- 
tion may  be  brought  up  competently  learned  and  properly  em- 
bued  with  religion  and  loyalty  " — "  religion  "  being  identical  with 
the  teachings  of  the  Church  of  England,  "  loyalty  "  with  High 
Tory  principles. 

There  was  from  the  beginning  an  effort  on  the  part  of  the 
rulers  to  establish  at  public  expense  what  we  would  call  secondary 
schools,  and  a  University — the  common  school  for. the  common 
child  was  as  little  thought  of  as  in  England — and  there  was  also 
from  the  beginning  a  more  or  less  quiet  resistance  to  this  scheme, 
although  the  objectors  do  not  seem  to  have  formulated  their  pro- 
posals definitely. 

In  one  case  only  was  any  poor  child  provided  for  by  legislation. 
In  the  same  year  as  Strachan  arrived  in  Canada,  the  Legislature 
enacted  a  law  directing  that  children  orphaned  or  abandoned 
should  be  apprenticed  by  two  Magistrates  until  they  should  be 
of  the  age  of  twenty-one  if  male,  eighteen  if  female — the  practice 
made  familiar  to  us  all  by  "  Oliver  Twist." 

In  that  state  of  affairs,  private  schools  were  opened  in  various 
parts  of  the  Province,  of  various  d^rees  of  excellence  and  with 
various  curricula.  Those  who  are  interested  will  find  a  reason- 
ablv  full   account  in  Dr.   Hodgins'   "Documentary  History  of 


Education  in  Upper  Canada  "  in  the  first  volume  (now  rare)  of 
that  interesting  and  valuable  series. 

As  with  schools,  so  with  school  books;  there  were  few  of  anj 
kind  and  none  prescribed. 

Strachan  was  forced  to  compile  text  books  for  his  pupils, 
amongst  them  one  on  arithmetic,  which  was  afterwards  printed 
in  Montreal  by  !N^ahum  Mower,  a  well-known  printer  of  the  time. 
The  volume  is  a  12mo  of  214  pages,  bound  in  calf,  with  title 
page  as  follows :  "  A  /  Concise  Introduction  to  a  Practical 
Arithmetic:  /  For  the  use  of  /  Schools  /  Bj  the  Rev.  John 
Strachan  /  Rector  of  Cornwall,  Upper-Canada  /  Montreal  '' 
Printed  by  Nahum  Mower  /  1809."  It  is  exceedingly  rare: 
I  have  seen  only  one  copy,  that  in  the  Toronto  Public  Library. 

In  the  preface  the  reverend  author  tells  of  the  genesis  of  his 
book,  lays  it  "  down  as  a  principle  that  no  boy  can  do  anything 
right  the  first  time,  but  that  he  must  learn  by  the  help  of  his 
Teacher,  so  as  to  be  able  to  do  it  himself  ever  after,"  and  gives 
his  method  of  teaching  arithmetic :  "  I  divide  my  Pupils  into 
separate  Classes  according  to  their  progress.  Each  Class  have 
one  or  more  sums  to  produce  every  day,  neatly  wrought  out  upon 
their  Slates.  The  work  is  carefully  examined,  after  which  I 
command  every  figure  to  be  blotted  out  and  the  sums  to  be  wrought 
out  under  my  eye.  The  one  whom  I  happen  to  pitch  upon  first, 
gives  with  an  audible  voice  the  rules  and  reasons  for  every  step, 
and  as  he  proceeds,  the  rest  silently  work  along  with  him,  figure 
for  figure,  but  ready  to  correct  him  if  he  blunder  that  they  may 
get  his  place.  As  soon  as  this  one  is  finished,  the  work  is  again 
blotted  out  and  another  called  upon  to  work  the  question  a  loud 
(sic)  as  before  while  the  rest  again  proceed  along  with  him  in 
silence,  and  so  on  round  the  whole  Class.  By  this  method  the 
principles  are  fixed  in  the  mind,  and  he  must  be  a  very  dull  Boy 
indeed  who  does  not  understand  every  question  thoroughly  before 
he  leave  (sic)  it.  .  .  such  a  plan  is  certainly  very  laborious 
but  it  will  be  found  successful,  and  he  that  is  anxious  to  save 
labour  ought  not  to  be  a  public  Teacher."  (With  that  conception 
of  the  "public  Teacher"  everyone  must  agree.)  He  does  not 
seem  to  have  used  a  blackboard  and  indeed  such  a  thing  was 
then  unheard  of. 


,  The  Arithmetic  starts  off  with  the  figures,  the  nine  significant 
figures  and  the  "  cypher."  The  "  English  "  Notation  is  employed, 
in  which  a  billion  is  a  million  millions,  a  trillion  a  million 
billions,  etc.  This  was  an  alternative  method  of  notation  in  my 
school  days,  about  half  way  between  1809  and  the  present;  but 
the  "  French  "  Notation  had  driven  it  out  in  practice. 

A  synopsis  of  the  Roman  Notation  follows,  the  use  of  the 
ikiverted  C  being  not  too  clearly  explained.  Then  comes  Simple 
Addition,  with  the  time  honoured  method  of  proof  by  cutting 
off  the  top  addend,  adding  the  others,  and  to  the  sum  adding  the 
omitted  line.  I  remember  about  fifty-five  or  six  years  ago  the 
"  new  Master  "  announcing  with  a  flourish  of  trumpets  the  "  new 
discovery  "  of  proving  addition  by  adding  downwards.  This  was 
considered  little  short  of  blasphemy  by  those  of  us  who  had 
learned  the  old  method  of  proof.  We  had  practised  it  surrepti- 
tiously ourselves,  many  of  us,  but,  to  call  it  "  proof" !.  His  merits 
in  other  respects  entitled  the  new  teacher  to  respect,  but  this 
«7as  a  hard  matter  to  get  over. 

Compound  Addition  is  the  next  "  Rule " ;  the  author  says 
in  the  preface  "  There  is  a  difference  of  opinion  among  teachers 
as  to  the  order  of  Teaching  the  Primary  rules,  some  giving  the 
simple  and  then  returning  to  the  compound,  others  Teaching  both 
at  once.  I  have  been  in  the  habit  of  giving  all  the  simple  rules 
to  young  Pupils  before  they  proceeded  to  the  compound,  but  to 
young  men  of  discernment,  I  have  seldom  found  it  necessary,  as 
they  commonly  understand  the  compound  with  as  much  facility 
as  the  simple."  This  gives  an  illuminating  sidelight  on  the 
state  of  education  in  those  days  of  voluntaryism — young  men 
of  discernment  learning  simple  addition  as  a  matter  of  course. 

The  hundredweight  was  112  pounds,  as  it  still  was  in  my 
day  in  weighing  potash.  It  was  when  I  was  a  lad  at  school  that 
the  text  book  caught  up  with  the  fact,  and  the  hundredweight 
became  in  the  class  as  in  business,  100  pounds  (potash  was 
excepted)  ;  but  we  still  revelled  in  the  "  cwt  "  "  qr  "  "  lb  ",  "  cuts 
quers  and  libs  "  as  we  called  them — when  the  master  was  not 
within  hearing. 

The  pupil  was  taught  that  jewelers  divided  the  Troy  grain 
into  20  mites,  the  mite  into  24  droits,  the  droit  into  20  periots, 
and  the  periot  into  24  blanks — and  in  truth  the  Long  Parlia- 


ment  did,  July  iTtli,  1649,  say  "  Twelve  ounces  makes  a  pound 
weight  Troy ;  Twenty  Peny  weight  makes  an  ounce ;  Twenty-four 
Grains  makes  a  peny  weight;  Twenty  Mites  makes  a  Grain; 
Twenty-four  Droits  makes  a  Mite;  Twenty  Perits  makes  a  Droit. 
Twenty-four  Blanks  makes  a  Perit " — as  the  quaint  old  black- 
letter  volume  of  "  Henry  Scobell  Esq. ;  Clerk  of  the  Parliament 
.  .  .  printed  by  Henry  Mills  and  John  Field,  Printers  to 
His  Highness  the  Lord  Protector,  1658  "  informs  all  who  wish 
to  know.  "  Perits  "  "  Peryottes,"  and  ''  Periots  "  are  all  one — 
but  I  confess  I  never  heard^  of  them  till  I  read  Strachan's 
Arithmetic. 

In  Cloth  Measure  appear  the  Nail,  the  Flemish  Ell,  the  Eng- 
lish Ell  and  the  French  Ell,  dear  to  my  boyhood  but  long  since  dis- 
appeared from  the  text-book,  as  from  commerce  still  earlier. 

In  Long  Measure  three  barleycorns  made  one  inch — twelve 
lines  it  was  in  my  day — and  the  Rod  retained,  as  it  did  sixty 
years  after  in  the  book,  the  alternative  of  Pole  or  Perch.  I  never 
was  reconciled  to  the  16^/^  foot  "Pole";  the  only  pole  used  in 
practice  being  fifteen  feet  long,-  and  employed  in  laying  off  the 
"  furs  "  for  the  ploughmen.  691/^  statute  miles  made  one  degree: 
this  was  reduced  in  my  day  to  69  1/7  miles ;  Bessell's  computations 
were  not  available  till  1838.  Our  modern  arithmetics  scorn  to 
give  the  pupil  any  information  upon  this  important  subject. 

A  table  is  given  of  French  Long  Measure,  necessary  at  that 
time,  as  many  measurements  on  the  left  bank  of  the  Detroit  and 
St.  Lawrence  were  given  in  French  measure — "  Q  feet  equals  1 
toise;  3  toises  equals  1  perch;  10  perches  equals  1  arpent;  84 
arpents  equals  1  league."  One  thousand  French  feet  equals  1,008 
English  feet,  and  the  French  league  is  308  feet  (English)  longer 
than  the  English  league. 

The  distinction  between  the  Ale  and  Beer  Gallon  of  282 
cubic  inches  and  the  Wine  (or  Winchester)  Gallon  of  231  was 
kept  up,  our  present  gallon,  the  Imperial  Gallon  of  27714>  not 
yet  having  been  heard  of.  The  Firkin,  Kilderkin,  Butt  and  Tun 
of  Ale  or  Beer,  the  Tierce  and  Pipe  of  Wine  have  now  all  dis- 
appeared from  the  Arithmetic  as  the  materials  themselves  seem 
destined  soon  to  disappear  from  the  country. 

In  Dry  Measure  the  Pottle  was  two  Quarts,  8  Bushels  one 
Quarter  as  it  is  yet  in  the  English  wheat  market,  5  Quarters  a 
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Wey  or  Load,  2  Weys  a  Last,  and  4  Bushels  a  Coomb— all  but 
the  Coomb  in  existence  in  my  arithmetical  days  (i.e.,  in  theory). 
So  in  Wool  Weight,  7  pounds  made  one  Clove,  two  Cloves  one 
Stone,  2  Stones  one,  Tod,  6Mj  Tods  one  Wey,  and  2  Weys  one 
Sack,  all  familiar  but  all  vanished  now. 

A  measure  common  then  but  long  obsolete  in  this  Province 
was  the  Minot  of  Canada;  96  French  solid  Inches  made  one  Pot 
of  Paris,  and  20  Pots  one  Minot,  a  little  (8%  per  cent.)  larger 
than  the  Winchester  bushel. 

Why  the  reverend  author  insertjBd  in  a  practical  School  Arith- 
metic, Tables  of  Hebrew,  Roman  and  Greek  Money,  Weights 
and  Measures  ma^^  be  left  to  conjecture,  but  the  usefulness  of 
the  table  of  the  values  of  gold  and  silver  coins  current  in  British 
America  no  one  can  question.  Canada  had  no  coinage  of  its 
own :  it  had  current  English  guineas,  half  guineas,  tjuarter  guineas, 
crowns  and  shillings,  Portugese  Johannes  (Joes),  half-Johannes 
(Half- Joes)  and  moidores,  Spanish  doubloons,  half  doubloons,  dol- 
lars and  pistarenes,  French  Louis  d'or,  pistoles,  dollars,  pieces 
of  4^  livres,  36  sols  (sous)  and  21  sols,  as  well  as  American 
eagles,  half  eagles  and  dollars.  All  had  their  statutory  value, 
not  always  the  same  as  their  current  value. 

The  French  computation  of  money  was  in  vogue  on  the 
St.  Lawrence  and  Detroit,  appearing  sometimes  even  in  the  Courts, 
and  the  table  is  given ;  "  12  denier  or  2  farthing  make  1  sol ;  20 
sols  or  10  pence  make  1  livre;  24  livres  or  20  shillings  make.l 
Louis  or  pound."  2^ote  that  "  sol "  is  the  modern  "'  sou  " — in 
modern  French  the  letter  "  u "  often  takes  the  place  of  the 
earlier  "  1 ".  All-  above  middle  age  will  remember  the  Lower 
Canadian  "  sou  "  and  "  deux  sous  "  pieces,  which  passed  for  a 
halfpenny  (or  copper)  and  a  penny  respectively;  and  the  livre 
was  about  what  the  franc  is  to-day. 

The  Federal  or  American  money  table  is  the  same  as  to-day 
with  the  same  values;  the  Canadian  (Halifax,  Quebec  or  Pro- 
vincial) currency  was  considered  9/10  the  value  of  sterling, 
which  was  a  little  high.  When  we  come  to  "  Exchange  "  further 
remarks  will  be  made  concerning  the  money  of  the  period. 

Passing  over  the  Rules,  Simple  and  Compound  Subtraction, 
Multiplication  and  Division,  which  call  for  no  special  remark. 
and  also  "  Bills  of  Parcels  "  which  is  notable  as  giving  forms  of 
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accounts  to  be  rendered  by  merchants  and  of  receipts,  promissory 
notes,  etc.,  we  come  to  "  Proportion." 

It  is  quite  plain  that  the  author  did  not  know  what  proportion 
really  is.  His  definition  of  the  "  Kule  "  is  odd  enough :  "  Simple 
Proportion  teaches  to  find  a  fourth  from  three  given  numbers  " ; 
but  his  "  General  Rule  "  is  indicative  of  a  misunderstanding  of 
the  true  significance  of  Proportion  and  Ratio.  "  Place  that  num- 
ber for  the  second  term  which  is  of  the  same  name  with  the 
number  sought.  Consider  whether  more  or  less  be  required  by 
the  question — if  more,  place  the  less  of  the  two  remaining  terms 
for  the  first  and  the  greater  for  the  third.  But  if  less  be  required, 
place  the  greater  for  the  first  and  less  for  the  third.  Multiply 
the  second  and  third  terms  together  and  divide  the  product  by 
the  first.  .  .  ."  The  example  is  given.  "  If  9  yards  of  cloth 
cost  £6  10s.  what  will  72  yards  cost  ?"  and  the  "  proportion  "  is 
thus  expressed: —  , 

yds         £     s        yds 
9    :     6    10  : :  72 

The  school  boy  (Macaulay's  "  School  Boy "  at  least)  knows 
that  a  ratio  is  an  abstract  fraction,  a  proportion  an  equality  of 

"  Q  g66S6 

ratios ;  and  it  is  as  absurd  to  write  "  9  yds. :  £6  10s."  as     gi  dogs" 
The  Rule  given  above  was  in  my  day  in  similar  words  but  the 
number  "  of  the  same  name  with  the  number  sought "  was  placed 
in  the  third  place. 

Alas  "Proportion"  has  vanished  from  our  arithmetics,  eclipsed 
by  the  "  unitary  method,"  and  now  none  so  poor  as  to  do  it 
reverence.  I  well  remember  the  delight  with  which  I  hailed  my 
discovery — original  as  I  fondly  thought,  the  result  not  of  theoretic 
deduction  but  of  practical  induction  from  scores  of  experiments — 
that  if  one  number  is  any  particular  fraction  of  another,  that 
other  is  the  same  fraction  "  upside  down  "  of  the  first. 

Practice  has  shared  the  fate  of  Proportion  since  we  use  dollars 
and  cents  and  not  pounds,  shillings  and  pence.  Tare  and  Tret, 
Cloff  and  Suttle  are  also  things  of  the  past. 

Fractions,  Vulgar  and  Decimal,  next  come  in  for  treatment, 
Simple  Interest  (with  Commission,  Brokerage,  Insurance  and  Dis- 
count) complicated  by  the  currency  in  use —  and  then  Exchange. 
In  this  the  very  curious  fact  is  disclosed  that  the  currencies  of 
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the  various  States  of  the  Union  were  not  the  same;  e.g.,  £100 
Halifax  cy.  were  equal  to  £160  of  ISTew  York  cv.  and  I^orth  Caro- 
lina cy.,  to  £150  of  New  Jersey,  Pennsylvania,  Delaware  and 
Maryland  cy.,  to  £120  of  Virginia,  New  Hampshire,  Rhode 
Island,  Connecticut  and  Massachusetts  cy.,  hut  to  only  £93  6s.  8d. 
of  Georgia  and  South  Carolina  cy.  The  same  sum  was  equal 
to  £125  of  Jamaica  cy.,  £97  10s.  of  Irish  cy.  and  £90  sterling 
(the  old  par  of  exchange).  The  Xew  York  currency  shilling, 
the  "  York  shilling  "  or  "  Yorker,"  equal  to  the  one  eighth  of  a 
dollar,  was  a  well-known  measure  of  value  in  my  boyhood;  the 
coin  representing  it  was  the  English  sixpence,  just  as  the  English 
shilling  passed  for  a  "  Quarter  "  or  "  two  York  Shillings." 

(I  produce  to  you  this  thick  octavo  of  a  few  years  before 
Strachan's  time,  the  "  American  Calculator  "  which  British  fmer- 
chants  were  obliged  to  use  to  evaluate  the  various  American 
currencies. ) 

The  proper  form  of  Bills  of  Exchange  is  also  given  in  this 
"  Eule." 

Compound  Interest  and  Annuities  I  pass  over,  and  come  to 
Alligation,  Medial  and  Alternate,  of  which  the  present  generation 
is  growing  up  in  blank  ignorance.  Simple  and  Double  Position 
("  Rule  of  False")  are  in  the  same  case,  and  wisely  so;  no  one 
can  understand  them  unless  he  has  a  smattering  of  "  Universal 
Arithmetic  "  as  Newton  calls  Algebra ;  and  then  he  knows  better 
methods. 

Square  and  Cube  Root,  Progression  (Arithmetical  and  Geo- 
metrical) with  a  very  fair  amount  of  Mensuration  and  Land 
Surveying,  close  the  arithmetic  proper.  A  curious  appendix 
follows — how  to  find  the  Golden  Number,  the  Epact,  the  Moon's 
Age,  the  Cycle  of  the  Sun,  the  Year  of  Indiction,  the  Julian 
Period,  the  Dominical  or  Sunday  Letter,  Easter  Sunday — some 
of  which  looks  to  the  Prayer  Book  and  the  rest  is-  useless. 

The  proof  reading  of  this  little  volume  is  not  good.  Its 
defects  are  explained  by  "  the  distance  of  the  author."  Corn- 
wall was  in  those  days  more  remote  from  Montreal  than  it  is 
now  from  Chicago.  Some  of  the  sj^elling  is  accounted  for  in 
that  way,  as  "Capitol"  "  Venitian "  "Marriner"  "Intejer"; 
but  some  seem  to  be  simply  the  old  form,  e.g.,  "  Cloathing," 
"  Oisters,"   "  Cyder,"   "  Compleated,"   and*  the  archaic  "  hath." 
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Occasionally  the  Scottish  origin  of  the  author  peeps  out ;  "  the 
Curator  of  an  Estate"  is  spoken  of;  the  relative  size  of  the 
Scotch  and  the  English  acre  is  given,  and  compared  with  that 
of  the  French  Arpent,  the  last  two  of  which  were  well  known 
and  in  use  in  Upper  Canada,  the  Scotch  acre  never. 

Some  long-forgotten,  or  at  least  long  discontinued  practices 
are  referred  to — the  blacksmith  makes  nails,  he  charges  for  mak- 
ing a  crane;  cochineal  was  an  article  of  commerce  as  it  was 
before  the  era  of  aniline  dyes  and  may  be  again;  the  farmer 
sowed  hemp,  the  culture  of  which  was  fostered  in  the  Province  to 
supply  the  British  navy,  then  still  "  Hearts  of  Oak,"  with  cordage ; 
the  Commissary  bought  supplies;  Cyder,  Mead  and  Perry  had 
to  be  measured;  tea  was  worth  7/6  or  8/  ($1.50  or  $1.60)  per 
pound  (green  tea  only  $1.10)  ;  the  list  of  household  expenses 
contained,  as  of  course,  an  item  "  paid  the  brewer  " ;  the  draper 
sometimes  supplied  "  sticks  of  hair  "  (whatever  that  may  be) 
and  most  shopkeepers'  accounts  against  farmers  were  settled  in 
whole  or  in  part  by  potash,  which  formed  a  part  of  most  ship- 
ments out  of  the  country.  What  the  old  settler  would  have  done 
without  a  market  for  potash  is  hard  to  say.  The  product  of  the 
burning  of  the  forest  saved  many  a  man  from  ruin  in  early  days. 
While  the  day  of  clearing  en  hloc  was  about  over  in  my  youth, 
and  most  of  the  clearing  was  for  cordwood,  I  have  seen  many  a 
pile  of  logs  of  splendid  beech  and  maple  blazing,  turning  perfectly 
good  firewood  into  comparatively  valueless  ashes.  The  potash  in- 
dustry declined  with  the  destruction  of  the  forest  and  got  its 
death  blow  from  the  results  of  scientific  enquiry  and  the  dis- 
covery of  ready  made  alkali  in  large  masses. 

While  the  amount  paid  for  beer  for  the  household  would 
shock  our  modern  sense  of  propriety,  what  are  we  to  say  about 
the  "  Gentlemen  of  Quebec  "  who  without  a  word  of  rebuke  from 
the  author  went  to  a  Horse  Race,  gained  a  prize  of  ten  guirieas, 
lost  by  betting  against  A  £29  lis.  4d.,  won  of  B  £39  12s.  8d., 
and  lost  to  C  £17  8s.  5d.  ? 

He  played  a  game  for  those  in  days  to  come. 
To  point  no  moral — ^but  to  frame  a  "  sum." 

Some  of  the  problems — "  questions  "  or  "  sums  " — are  rather 
quaintly  expressed;  for  example,  on  page  191,  question  41  reads: 
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"In  the  midst  of  a  field  of  luxuriant  grass 
I  rented  an  acre  to  tether  my  ass 
Pray  what  length  of  tether  that,  feeding  around, 
The  donkey  may  graze  just  his  acre  of  ground?" 

In  our  modern  text  books  the  question  would  he  most  prosai- 
cally put  "  What  is  the  radius  of  a  circle  whose  area  is  one  acre  ?" 
— 'but  the  old  schoolmaster,  with  all  his  siccity,  knew  the  value 
of  interesting  language. 

I  well  remember  a  problem  put  to  myself:  "A  man  had  a 
gas  well  six  hundred  feet  deep  which  he  dug  up  and  cut  into  post 
holes  eight  feet  deep ;  how  many  post  holes  had  he  ?"  This  "  sum  '' 
excited  my  indignation  then ;  and  I  find  the  relics  of  that  indigna- 
tion even  now — ^because  I  solved  it ! 

The  Reverend  John  Strachan — afterwards  to  be  the  Right 
Reverend  John  Toronto — deserved  well  of  his  country  when  he 
wrote  this  arithmetic,  like  himself,  practical,  ignoring  ihere  theory, 
accurate  if  dry,  a  creature  of  its  time,  useful  rather  than  curious 
or  ingenious. 

The  decision  he  mentions  in,  his  Preface  to  abandon  the  design 
he  had  formed  and  in  part  executed,  to  add  the  theory,  was 
probably  wise.  If  anyone  has  yet  written  a  theoretical  arith- 
metic for  use  in  schools  which  is  worth  the  paper  on  which  it 
is  printed,  it  has  not  been  my  good  fortune  to  see  it. 

The  author's  views  on  higher  education  are  elaborated  in  an 
octavo  pamphlet  of  45  pages ;  "  A  /  Letter  /  to  /  The  Reverend 
A.  N.  Bethune  /  Rector  of  Cobourg  /  on  the  /  Management  of 
Grammar  Schools,"  /  By  John  Strachan,  D.D.,  LL.D.,  /  Arch- 
deacon of  York  /,.  Printed  by  R.  Stanton  /  1829,"  which  is  not 
common,  but  by  no  means  so  rare  as  the  Arithmetic.  The  curri- 
culum he  suggests  for  the  district  schools  is  extensive;  and  it 
is  interesting  to  compare  with  that  the  curriculum  laid  down  by 
Dr.  Egerton  Ryerson  on  assuming  the  Presidency  of  Victoria 
College  in  1842*.  .  ' 

(See  an  octavo  pamphlet  of  34  pages,  "Inaugural  address  / 
on  the  /  T^ature  and  Advantages  /  of  an  /  English  and  Liberal 
Education  /  delivered  by  /  The  Rev.  Egerton  Ryerson  /  at  the 
Opening  of  /  Victoria  College/  June  21,  1842  /  with  an  account 
of  the  opening  services.  Course  /  of  Studies,  Terms,  etc.,  in  the 
College  /  "  Seek  first  the  goods  of  the  mind,  and  the  rest  shall 
be  supplied,  or  no  way  /  prejudiced  by  their  absence"  Lord  Bacon  ^ 
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Toronto  /  By  order  of  the  Board  of  Trustees  and  Visitors  / 
Printed  at  the  Guardian  Office,  9  Wellington  Buildings  /  1842." 
The  pamphlet  is  not  rare;  my  own  copy  is  a  presentation  copy 
from  Ryerson  to  the  Hon.  John  ^N^eilson,  a  well-known  politician 
of  the  time.) 

Note:  It  may  not  be  without  interest  to  note  the  price  of 
certain  commodities  in  the  York  (Toronto)  and  Kingston  markets 
a  little  later.  (I  have  no  reliable  figures  for  the  earliest  years 
of  the  century,) 

James  Strachau,  of  Aberdeen,  a  brother  of  the  Reverend 
Author,  not  having  seen  him  for  some  years,  came  to  Upper 
Canada  to  visit  him  in  1819,  and  on  his  return  to  Scotland  pub- 
lished *  a  small  book :  '*  A  Visit  /  to  the  ^  Province  of  Upper 
Caiiada  /  in  /  1819  /  by  /  James  Strachan  /  Aberdeen  .  .  , .  / 
1820."  8  vo,,  pp.  viii  -f  9  to  224.  The  book  did  not  recommend 
itself  to  the  celebrated  Robert  Fleming  Gourlay,  who  found  in 
the  one  chapter  devoted  to  him  and  his  doings  "  32  falsehoods, 
38  untruths,  besides  misrepresentations  throughout."  Certainly 
that  particular  chapter  is  not  very  credible  or  creditable — ^James 
Strachan  shared  the  strong  prejudice  felt  by  his  brother  toward 
Gourlay,  and  the  prejudice  pervades  and  stains  all  their  dealings 
with  him. 

But  there  is  no  reason  to  doubt  the  accuracy  of  the  market 
prices  of  commodities  quoted  by  James  Strachan ;  I  have  com- 
pared them  with  figures  from  other  sources  of  information,  and 
there  is  no  substantial  difference  (the  prices  are  given  in  Halifax 
currency,  £1  equals  $4.00,  Is.  equals  20c.)  ;  green  tea  per  pound 
5/0 ;  souchon  7/G ;  hyson  8/9 ;  loaf  sugar  1/3 ;  muscovado  O/ll ; 
maple  O/7I/2 ;  candles  1/6 ;  coffee  2/2 ;  spirits  per  gal.  7/6 ;  re- 
duced rum  5/0 ;  brandy  1 2/6 ;  treacle  6/3 ;  men's  shoes  per 
pair  7/6 ;  women's  do.  5/0 ;  blankets,  all  sizes  20/0  ; — "  0  fortun- 
aios  nimium  sua  si  bona  norint  Agricolas " — with  potash  and 
pearl  ash  in  the  Montreal  market  at  £30  and  £34  per  ton  res- 
pectively, and  women's  shoes  a  dollar  a  pair! 

But  every  shield  has  two  sides :  beef  was  per  pound  0/5 ; 
mutton  0/6 ;  pork  O/7I/2  I  fowls  per  pair  3/0 ;  cheese  per  pound 
0/6 ;  and  butter  I/O ;  eggs  per  dozen  1/3 ;  potatoes  per  bushel  2/0 ; 
oats  3/0 ;  turnips  I/O ;  hay  40/0  per  ton ;  and  wood  lO/O  per  cord. 

•  At  least  the  book  was  nublished  in  his  name,  but  it  is  more  than 
Ukely  that  it  was  the  production  of  his  more  celebrated  brother  in  Upper 
Canada. 
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THE  LAW  AND  THE  DOCTOR* 

By  William  Renwick  Riddell,  LL.D.,  Etc., 
Justice  of  the  Supreme  Court  of  Ontario. 

TN  accepting  with  much  pleasure,  as  I  did,  the  invitation  of  your  Presi- 
^  dent  to  address  your  Academy  again,  I  requested  information  as  to 
the  matter  with  which  my  address  shodld  deal;  and  I  have  been  fur- 
nished with  a  list  of  subjects  upon  which  some  member  desire  me  to 
speak. 

The  subjects  have  a  familiar  ring ;  I  have  met  them  time  and  again ; 
but  they  are  of  seiapilernal  interest  to  the  medical  profession,  and  de- 
serve respectful  treatment. 

Many  diflSculties  disappear  if,  leaving  the  separate  fact,  the  super- 
ficial, we  seek  after  the  principle,  the  essential.  That  the  medical  man 
may  understand,  or  at  least  may  rightly  appreciate,  the  rules  of  law,  he 
must  consider  the  basis  of  law,  not  along  the  individual  dictate — (were 
it  not  that  I  might  be  misunderstood,  I  would  say  "prescription"). 

Law  and  medicine  rest  upon  wholly  different  bases,  and  should, 
and  in  the  nature  of  things  must. 

Medicine — I  mean  true  scientific  medicine — endeavors  by  all  honest 
means  to  discover  the  workings  of  nature.  Control  over  nature  she  has 
none,  and  can  have  none.  Whether  inherent  in  the  very  essence  of 
things,  as  the  pantheist  thinks,  or  implanted  therein  by  an  Almighty 
God,  as  the  Christian  holds — whether  "it  must  needs  have  been  so,"  or 
the  Supreme  says,  "I  willed  it  to  be  so" — there  is  a.  system,  a  manner 
of  working,  a  result  following  a  cause,  inexorable,  certain,  inevitable.* 
It  is  upon  that  philosophy  that  all  Natural  Science  is  founded,  and  if 
that  foundation  fail,  chaos  is  come  again.  No  man  can  change  the 
sequence  of  cause  and  effect  in  nature.  He  may  indeed  remove  obstacles 
against  the  working  of  some  cause  or  remove  the  cause  itself,  or  add  or 
substitute  other  causes;  but  he  cannot  himself  make  a  cause  operate 
differently  from  the  rigid  rule  laid  down  for  it  l)y  the  nature  of  things 
or  the  Creator. 

The  rules  of  cause  and  effect  in  nature  are  generally  called  the 
"laws  of  nature";  and  it  is  to  some  extent  at  least  due  to  this  termin- 
ology that  medical  men  are  often  led  astray  in  their  conception  of  the 
law  of  the  land — the  rules  governing  in  legal  matters. 


*  An  address  before  the  Academy  of  Medicine,  Toronto,  November  7th,  1916. 


The  law  of  the  land  is  in  its  origin  based  upon  custom.  Whether 
at  all,  and  if  at  all  to  what  extent,  custom  is  based  upon  nature  we  need 
not  enquire ;  it  would  lead  us  into  another  field,  interesting  indeed,  but 
of  little  importance  in  the  present  discussion. 

"When  man  got  tired  of  the  primeval  method  of  determining  rights, 
and  found  it  necessary  to  prevent  the  vindication  of  rights  by  personal 
and  private  brute  force,  it  was  necessary  for  him  to  find  some  judge  or 
arbitrator  to  determine  between  man  and  man.  The  arbitrator  must 
proceed  according  to  some  rule,  and  the  rule  he  should  apply  he  found 
in  the  same  way  as  you  and  I  determine  how  to  act  in  the  ordinary 
affairs  of  life. 

Wherever  men  have  associated  together  for  any  length  of  time,  a 
course  of  conduct  develops  suitable  in  their  view  to  their  environment 
and  the  association.  That  course  of  conduct  is  a  custom,  and  customs 
are  from  the  earliest  recorded  time  and  earlier,  and  this  in  trivial  as  in 
important  matters.  How  one  man  is  to  accost,  to  salute,  another  is  a 
matter  of  custom,  not  only  in  the  most  polite  and  advanced,  but  in  the 
most  uncivilized  and  backward  societies.  Thieves  have  their  etiquette 
as  well  as  members  of  the  Synod,  and  stevedores  as  well  as  members  of 
the  Academy  of  Medicine. 

When  the  judge  was  called  upon  to  determine  the  rights  of  two 
contending  parties,  he  sought  for  the  true  rule  of  right,  and  found  it 
in  the  customs  of  his  people.  What  they  had  been  accustomed  to  do 
was  right  for  them,  however  it  might  be  for  another  people. 

Some  customs  there  were  which  it  was  not  thought  by  the  people 
worth  while  to  enforce,  some  virtues  which  were  left  in  the  realm  of 
conscience.  Even  yet  we  have  no  law  to  enforce  courtesy  or  charity;* 
we  leave  the  cad  to  the  reprobation  of  those  whose  opinion  is  worth 
having,  and  the  ungenerous  to  his  own  conscience. 

But  customs  which  the  people  thought  worth  enforcing  became  the 
rules  of  law.  These  depended  upon  the  people  themselves.  An  illogical 
people  had  illogical  customs,  a  generous  people,  generous  customs;  but 
whatever  the  custom  was,  that  was  the  law. 

That  is  what  is  meant  by  such  maxims  as  "Custom  is  the  life  of 
the  law,"  "Custom  becomes  law,"  "Mos  regit  legem,"  "Mos  pro  lege," 
"leges  morihus  serviunt,"  "Cousiietudo  est  optimum  interpres  legum," 
etc.,  etc. 

An  advancing  community  grows  out  of  its  old  customs.  What 
satisfied  and  suited  the  early  folk  irked  their  descendants — the  law 
was  unsatisfactory.  In  an  advancing  community  the  law  is  always 
unsatisfactory.    Now  law,  to  be  law,  should  be  fixed  and  certain,  misera 


est  servitus  uhi  jus  est  vagum  aut  incertum.^  "Where  a  custom  has  once 
been  determined  to  be  law  it  would  not  do  to  permit  a  mere  individual 
to  say  that  it  shall  no  longer  be  the  law.  In  every  society  except  the 
most  backward  there  is  a  law-making  person  or  body,  and  that  person 
or  body  has  the  duty  of  making  the  law  fit  the  needs  of  the  society.  The 
legislator  abolishes  so  much  of  the  common  law — that  is,  the  body  of 
customs — as  is  necessary,  and  thus  modifies  the  common  law. 

England,  and  those  countries  which  derive  their  legal  system  from 
England  (among  them  ourselves),  have  carried  out  this  idea  consist- 
ently. The  customs  which  have  been  laid  down  as  law  remain  law  unless 
and  until  modifying  legislation  is  passed;  and  the  law  is  modified  only 
so  much  and  so  far  as  the  legislation  says,  either  in  express  terms  or  by 
necessary  implication. 

In  the  course  of  time  a  very  great  quantity  of  legislation  has  been 
passed,  so  that  in  many  instances  an  express  statutory  rule  has  been  laid 
down.  Doubts  as  to  the  exact  meaning  of  such  legislation  there  may  be, 
just  as  there  were  doubts  as  to  the  exact  custom;  but  in  all  but  a  com- 
paratively small  number  of  cases  the  law  is  clear.  Sometimes  difficulty 
arises  in  the  interpretation  of  language  employed,*  and  the  judge  must 
do  the  best  he  can  to  determine  its  exact  meaning.  Sometimes  it  is  not 
quite  certain  what  the  common  law,  i.e.,  the  custom,  was,  and  the  judge 
must  do  his  best  to  find  out.  But  once  the  meaning  of  legislation  is 
determined,  the  custom  clearly  made  out,  the  duty  of  the  judge  is  plain. 
He  cannot  change  one  jot  or  tittle  of  the  law  so  determined.  He  may 
like  it  or  dislike  it ;  it  may  seem  to  him  wise  or  unwise,  just  or  unjust, 
reasonable  or  ridiculous;  his  duty  is  to  apply  it,  and  that  only. 

Law  is  man-made,  not  in  the  sense  of  being  made  by  the  judge 
deciding  a  case,  but  in  the  sense  of  having  been  made  for  him  by  man. 
The  lawyer,  then,  is  in  interpreting  the  work  of  man,  the  mind  of  a 
community,  recent  or  long  past. 

Let  us  take  now  the  two  professions  and  compare  them.  A  medical 
man  is  attending  a  patient.  He  examines  him  to  discover  accurately 
his  exact  state,  to  apply  the  proper  remedy,  i.e.,  to  remove  some  obstacle 
to  the  proper  and  normal  operation  of  organs  or  to  strengthen  some 
operating  cause.  He  has  been  taught  certain  supposed  "laws  of  nature", 
knows  there  may  have  been  a  mistake,  and  it  is  not  only  his  right,  but  his 
knows  there  may  have  been  a  mistake,  and  it  is  not  only  right,  but  his 
duty,  to  suspect  their  complete  accuracy.  He  must  observe  and  again 
observe  and  ever  observe ;  and  if  he  finds  that  the  "law"  has  been  in  fact 
wrongly  formulated,  the  circumstance  that  it  has  received  the  assent  of 
the  most  eminent  authorities,  nay,  of  all,  is  of  no  avail.  No  authority 
can  make,  unmake  or  modify  a  law  of  nature.    Sulphuric  acid  has  the 


same  effect  on  calcium  carbonate  in  Fiji  as  in  Potsdam,  and  it  is  just 
as  unsafe  to  trifle  with  typhoid  or  explosives  in  Togoland  as  in  Toronto. 
No  medical  man  will  arise  in  indignation  and  condemn  the  "law  of 
nature"  which  he  has  found  and  which,  as  he  thinks,  will  be  harmful. 
We  are  told  that  when  the  Ptolemaic  system  of  astronomy  was  explained 
to  a  certain  King  of  Spain, 

The  Sphere, 
With  centric  and  eccentric  scribbled  o'er. 
Cycle  and  epicycle,  orb  in  orb, 

he  said  that  if  the  Almightj'  had  consulted  him  before  creating  the 
universe  he  could  have  given  Him  some  useful  hints.  But  even  that 
King  did  not  suppose  that  he  could  change  any  of  the  order  of  the 
universe. 

Nor  are  the  laws  of  nature  the  subject  of  politics.  When  the  man 
of  science  finds  that  potassium  permanganate  with  sulphuric  acid  pro- 
duces oxygen  and  he  wants  hydrogen,  he  does  not  form  a  society  for  the 
Protection  of  Hydrogen  and  make  it  an  issue  at  the  next  election.  All 
the  voters  in  the  world  cannot  change  the  formula : 

2  K  Mn   O4  +  3  H2  S  04=K2  S  0,  +  2  Mn   S  0,+  3  H,  0  +  50 

and  all  the  King's  horses  and  all  the  King's  men  will  not  get  free  hydro- 
gen from  these  re-agents.  (I  suppose  I  am  hopelessly  archaic  in  my 
nomenclature,  but  that  was  good  chemistry  forty  years  ago,  when  I  took 
my  degree  of  B.Sc.)"^ 

The  lawyer,  judge  or  otherwise  (it  is  not  well  to  draw  too  subtle 
distinctions)  investigating  a  case  tries  to  find  the  law  applicable.  He 
will  delve  into  statutes,  decisions,  text  writers'  dicta,  endeavour  by  all 
means  and  with  all  industry  to  determine  what  is  the  precise  state  of  the 
law. 

Often,  like  the  scientist,  he  may  fail;  but,  unlike  the  scientist,  he 
cannot  experiment  and  find  out.  He  is  in  the  position  of  a  chemist 
without  apparatus,  who  must  do  the  best  he  can  by  analogy  and  rea- 
soning, with  generally  a  good  deal  of  conjecture  added. 

But  assume  that  he  has  found  it;  it  would  be  silly  for  him  to  fight 
against  it  in  his  particular  case ;  it  is  not  made  by  judges  at  the  present 
day  and  they  cannot  change  it. 

So  far,  the  doctor  and  the  lawyer  are  on  the  same  plane;  but  now 
there  is  a  diffierence.  A  law  of  nature  is  not  made  by  man  and  cannot 
be  altered  by  man;  a  "law"  in  the  sense  in  which  the  word  is  used  in 
the  courts  is  purely  man-made  and  can  be  altered  by  the  same  power. 

If  anyone,  doctor,  lawyer,  tinker,  tailor,  soldier,  sailor,  is  not  satis- 


fied  with  the  law  as  already  laid  down,  it  is  his  right  to  try  to  have  it 
altered.  But  let  him  try  in  the  proper  quarter  and  in  the  proper  way : 
get  at  the  Legislature,  the  only  eflScient  power.  It  is  as  idle  for  a  doctor 
or  other  person  dissatisfied  with  a  rule  of  law  to  gird  at  the  judge  or  at 
the  lawyers  as  it  would  be  for  a  lawyer  to  make  it  a  reproach  to  the 
medical  profession  that  arsenic  is  poison,  or  smallpox  infectious.  The 
remedies  are  different.  In  medicine,  apply  other  laws  of  nature;  in 
law,  get  the  law  changed. 

Another  distinction  between  law  and  medicine  is  often  lost  sight  of. 
The  object  of  the  profession  of  medicine  is  to  cure  the  individual,  to 
make  or  keep  someone  well  (I  am  not  losing  sight  of  public  hygiene 
that  is  but  a  means  of  keeping  individuals  healthy,  applied  en  hloc  in- 
stead of  individually).'  It  is  to  the  doctor  a  matter  of  perfect  indiffer- 
ence what  may  be  the  moral  character,  the  disposition,  the  past,  of  the 
person  committed  to  his  care ;  he  may  be  a  Bill  Sykes,  a  Seth  Pecksniff 
or  a  Ned  Cheeryble ;  the  most  hardened  ruffian  or  a  model  citizen ;  he  may 
have  been  injured  in  trying  to  murder  or  to  burglarize,  or  in  an  heroic 
attempt  to  save  life.  The  doctor's  skill  and  care  are  given  to  one  as  to 
the  other,  and  no  distinction  is  made.  Perhaps  the  doctor  would  be  filled 
with  disgust  and  righteous  indignation,  or  perhaps  with  sincerest  admir- 
ation, if  he  were  to  allow  himself  to  contemplate  his  patient ;  but  he  does 
not;  his  business  is  to  cure  bad  or  good,  vicious  or  virtuous,  the  most 
despicable  or  the  most  admirable. 

I  have  just  read  an  account  of  a  soldier  who  deserted  again  and 
again  in  the  face  of  the  enemy.  At  length  he  was  condemned  to  death. 
In  despair  he  tried  to  kill  himself,  but  succeeded  only  in  blowing  away 
a  part  of  his  face  and  jaw.  He  was  put  in  the  doctor's  care  to  be 
guarded  against  infection,  to  be  treated  with  all  skill,  to  be  nursed  back 
to  strength — and  then  to  be  stood  against  the  wall  and  shot.' 

With  the  individual  as  an  individual,  the  lawyer  has  nothing  to  do ; 
it  is  when  he  comes  in  contact  with  others  that  the  lawyer's  study  begins. 
What  are  his  rights?  That  means,  what  is  he  entitled  to  receive  at  the 
hands  of  others  ?  What  is  he  entitled  to  keep  from  others  ?  What  may 
he  do  to  others?  What  are  his  duties?  That  means,  what  must  he  do 
to  or  for  others,  what  must  he  refrain  from  doing  to  others?  Rights 
and  duties  are  the  whole  of  the  law. 

When  Robinson  Crusoe  was  on  his  island  with  but  the  company  of 
his  parrot  and  his  goats,  a  doctor  might  find  a  place  for  his  science.  The 
lonely  man  might  be  sick  or  hurt,  and  the  physician  or  surgeon  would 
be  a  god-send.  But  there  was  no  room  for  the  lawyer.  Crusoe  had 
no  rights  to  enforce  against  others,  no  duties  to  be  enforced  on  him  in 
favour  of  others.     It  may  indeed  be  that  in  the  course  of  evolution  of 


lumanity,  the  lower  animals  will  in  time  be  vested  with  rights  against 
iheir  lord,  but  so  far  they  have  none.  The  trifling  protection  they  now 
iiave  is  due  not  to  any  legal  right  they  may  have — no  one  has  ever  heard 
3f  a  horse  or  a  dog  suing  his  master  for  damages — but  to  the  sentiment 
3f  pity  in  the  human  mind.     This  is  quite  distinct  from  a  right. 

Let  me  explain  by  an  example.  If  a  man  hurt  another  he  may  be 
sued  and  compelled  to  pay  money  to  him  he  has  injured,  and  he  cannot 
minimize  the  offence  by  killing  him.  A  horse  his  owner  should  not  hurt ; 
but  the  horse  cannot  get  damages,  and  it  is  a  less  offence  to  kill  a  horse 
than  to  torture  him.  The  stray  dog  and  cat  which  no  one  wants  will 
be  killed  by  the  Society  for  the  Prevention  of  Cruelty  to  Animals  with 
the  hearty  approval  of  everybody ;  but  no  one  is  allowed  to  kill  them  by 
degree.  There  is  no  Society  for  the  Prevention  of  Cruelty  to  Imbeciles 
which  will  be  allowed  to  kill  them  to  put  them  out  of  their  misery,  no 
permissible  euthanasia  to  put  an  end  to  a  living  death. 

But  once  another  human  being  arrived  on  the  island  there  were 
relative  rights  and  duties ;  the  right  of  Friday  to  be  allowed  to  live,  the 
duty  of  Crusoe  to  let  him  live.  Life,  liberty  and  a  pursuit  of  happiness 
were  the  rights  of  each,  and  it  was  the  duty  of  each  to  respect  the  right 
of  the  other. 

The  law,  whether  custom  or  legislative,  looks  to  the  community ;  and 
the  rules  of  law  are  the  rules  which  are  believed,  rightly  or  wrongly,  to 
be  for  the  benefit  of  a  community.  An  individual  as  individual  may 
do  as  he  likes,  so  long  as  he  does  not  interfere  with  the  well-being  of  the 
community.    ^ 

These  considerations,  commonplace  as  some  may  consider  them,  are 
often  overlooked.  I  think  they  will  solve  many  of  the  difficulties  which, 
medical  men  feel  in  respect  of  the  law. 

Now  let  me  take  some  concrete  cases.  A  very  eminent  medical 
may  says  to  me :  "It  would  be  interesting  to  note  the  working  of  the 
legal  mind  regarding  such  a  question  as  this:  'Why  should  the  legal 
definition  of  insanity  and  responsibility  remain  at  variance  with  the 
medical  conception,  which  is  founded  on  experience  rather  than  theory  ?' '' 

My  answer  is,  there  is  no  legal  definition  of  insanity.  No  doubt 
there  are  a  dozen  or  more  medical  definitions  and  half  a  hundred  medical 
conceptions  of  insanity.  To  practically  every  man  the  word  "insanity*' 
will  carry  a  connotation  differing  from  that  of  every  other.  But  to 
the  law,  the  fact  that  a  man  is  insane  is  as  indifferent  as  that  he  has  a 
broken  leg.  The  doctor  with  his  patient  is  whoUy  occupied  with  his 
condition  and  how  best  to  remedy  it,  irrespective  of  how  others  may  be 
affected;  the  law  is  concerned  with  how  he  will  perform  his  duties  to- 


ward  others,  and  insist  on  his  own  rights,  but  is  wholly  indifferent  to 
his  condition  of  health  in  itself. 

"If  it  should  happen  that  a  judge  were  to  be  called  in  by  a  medical 
man  to  assist  in  the  treatment  of  an  insane  man,  he  would  necessarily 
follow  out  the  methods  of  medical  treatment.  And  so  where  a  medical 
man  is  called  upon  to  assist  in  the  administration  of  the  law,  he  must 
adapt  himself  for  that  occasion  to  the  principles  of  the  law.  Neither 
judge  nor  doctor  need,  while  assisting  in  the  province  of  the  other, 
abandon  the  views  he  holds  in  his  own  province,  nor  does  he.  To  the 
medical  man  the  insane  person  is  a  sick  man  to  be  treated  for  his  disease, 
and  it  is  a  matter  of  indifference  whether  he  is  a  criminal  or  not ;  to  the 
judge  it  is  a  matter  of  indifference  whether  a  prisoner  or  a  litigant  be 
insane  or  not,  the  question  is,  is  he  capable  of  making  a  contract,  is  he 
responsible  for  his  acts?"^ 

When  we  come  to  responsibility,  the  position  is  not  quite  the  same. 
There  are  as  a  rule  only  three  cases  in  which  want  of  mental  capacity 
will  come  in  question:  responsibility  for  crime,  capacity  to  make  a 
will,  and  capacity  to  enter  into  a  contract.  Curiously  enough,  it  is 
only  in  the  first  that  we  find  medical  men  finding  fault  with  the  law. 
In  the  other  cases  I  have  never  seen  or  heard  any  complaint.  Nor  has 
there  been  any  complaint  that  those  supposed  to  be  insane  are  civilly 
liable  in  damages  for  their  acts,  just  as  one  who  unintentionally  struck 
another  would  be.  It  is  only  when  the  responsibility  criminally  for 
acts  comes  in  question  that  we  find  any  collision  of  views;  and  that,  I 
venture  to  think,  is  largely  due  to  the  intensive  view  the  medical  man 
naturally  and  properly  takes  of  the  individual. 

Let  us  now  enquire  what  our  law  says : 

*^o  person  shall  be  convicted  of  an  offence  by  reason  of  an  act  done 
or  omitted  by  him  when  laboring  under  natural  imbecility  or  disease  of 
the  mind  to  such  an  extent  as  to  render  him  incapable  of  appreciating 
the  nature  and  quality  of  the  act  or  omission  and  of  knowing  that  such 
an  act  or  omission  was  wrong."* 

There  are  several  things  in  this  law  to  bear  in  mind : 

It  is  only  those  whose  minds  are  defective  ab  origine  ana  tnosc 
whose  minds  are  diseased  who  are  to  be  excused.  The  man  who  makes 
himself  drunk  with  alcohol  or  drugs  is  not  favored,  although,  indeed,  if 
the  intention  be  an  element  of  the  crime  his  state  may  be  enquired  into 
to  determine  if  he  had  any,  and,  if  any,  what  intention.  In  that  I  think 
all  will  agree  the  law  is  right. 

Then,  if  the  mind  is  so  defective  or  diseased  that  the  person  cannot 
appreciate  the  nature  of  his  act,  all  will  agree  that  the  unfortunate  should 
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lot  be  punished  criminally,  whatever  pecuniary  penalty  he  may  have 
0  pay. 

Again,  if  he  knows  well  what  he  is  doing,  appreciates  the  nature 
.nd  quality  of  his  act  or  omission,  but  from  his  abnormal  state  of  mind 
3  not  capable  of  knowing  that  the  act  or  omission  is  wrong,  he  should 
le  excused. 

It  will  be  seen  that  it  is  the  extent  of  mental  power  which  the  law 
onsiders,  not  the  use  made  of  it.  For  example,  if  the  mind  of  the 
ccused  is  of  such  a  character  that  he  is  capable  of  understanding  the 
lature  of  an  act,  then  he  will  not  be  excused,  whether  he  is  sane  or  in- 
ane, if  he  allows  passion  to  overcome  him,  prejudice  or  hatred  to  sway 
lis  conduct.  Again,  if  his  mind  is  of  such  a  character  that  he  is  capable 
•f  understanding  that  an  act  is  wrong,  i.e.,  forbidden  by  the  law,  he  is 
lot  excused,  sane  or  insane,  if  he  sets  up  his  own  standard  against  the 
tandard  set  up  by  his  country  and  does  that  which  is  forbidden  by  the 
aw,  because  he  thinks  it  right. 

Would  it  not  be  of  the  most  evil  consequence  if  anyone  were  to  be 
llowed  to  decide  for  himself  whether  any  act  were  right  or  wrong  ?  In 
he  realm  of  conscience  that  is  the  case;  but  society  will  not  allow  acts 
o  be  done  with  impunity  which  may  be  fully  approved  by  the  conscience 
if  the  actor,  but  which  are  forbidden  by  law.  Charlotte  Corday  had 
he  approval  of  her  conscience  when  she  killed  Marat  f  would  her  act  be 
olerated  by  any  civilized  people?  Some  of  the  Mormons  have  been 
mpelled  by  a  sense  of  religious  duty  to  have  more  than  one  wife ;  do  we 
iverlook  that  act?  Or  take  a  nearer  ease  still.  Not  long  ago  a  man  of 
xerman  descent  was  charged  with  treason  in  this  city.  Would  it  be 
my  defence  that  he  thought  that  all  he  did  was  called  for  by  his  love  for 
fatherland  ? 

For  its  own  protection,  for  the  protection  of  society  and  of  the  in- 
lividual,  the  state  has  laid  down  certain  rules  of  conduct;  these  must 
)e  obeyed,  or  there  is  anarchy. 

Our  test,  then,  of  responsibility  is  mental  capacity;  and  so  far,  I 
'ancy  most  medical  men  will  agree  that  the  test  is  not  unfair. 

But  it  is  sometimes  objected:  What  about  the  man  whose  mind  is 
luch  that  he  has  a  perfect  apprehension  of  the  act  and  its  unlawfulness, 
)ut  has  £in  irresistible  impulse  to  do  the  act,  who  says:  "Video  meliora 
jrohoque  deteriora  sequor,"  and,  knowing  that  an  act  is  morally  wrong 
md  against  the  law,  is  constrained  by  his  diseased  brain  to  do  the  act 
vhich  he  himself  reprobates? 

There  is  a  difference  between  irresistible  impulse  and  an  impulse 
vhich  is  not  resisted.    We  have  all  had  the  latter  kind  of  impulse.    Nay, 
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the  fear  of  the  most  severe  punishment  is  not  always  successful  in  caus- 
ing effective  resistance  to  an  impulse  to  do  wrong.  How  many  have  said, 
"I'll  kill  him  if  I  swing  for  it",  and  have  done  it?  Bill  Sykes  had  an 
impulse  to  kill  Nancy,  which  he  did  not  resist.  No  doubt  he  would  have 
said  with  more  than  a  mere  modicum  of  truth  that  he  could  not  resist. 
Should  he  therefore  go  free?  No  one  would  say  so.  The  fact  that  the 
mind  is  defective  congenitally  or  diseased  does  not  make  it  the  less  true 
that  many  of  the  co-called  irresistible  impulses  are  not  truly  irresistible, 
but  only  unresisted. 

I  once  charged  a  jury  in  a  murder  case  in  which  the  defence  of 
insanity  and  irresistible  impulse  was  set  up.  "The  law  says  to  men 
who  say  they  are  afflicted  with  irresistible  impulse,  'if  you  cannot  resist 
an  impulse  in  any  other  way,  we  will  hang  a  rope  up  in  front  of  your 
eyes  and  perhaps  that  will  help,' " 

Would  it  not  be  unsafe  to  leave  open  a  defence  grounded  on  sup- 
posed Irresistible  impulse?  (I  shall  assume  that  there  is  such  a  thing). 
If  such  a  defence  is  open  t;o  the  insane,  it  must  needs  be  open  to  the  sane ; 
and  the  undoubted  fact  that  as  a  rule  in  the  insane  the  power  of  self- 
control  is  weakened  and  they  are  (speaking  generally)  prone  to  act  on 
impulses  does  not  affect  this  question. 

I  am  not  at  all  concerned  to  defend  our  law;  I  did  not  make  it. 
If  anyone  does  not  like  it,  let  him  make  an  appeal  to  the  proper  quarter 
and  get  it  changed.  But  before  he  does  so,  let  him  consider  not  alone 
the  accused,  but  the  safety  of  the  community;  let  him  carefully  study 
the  works  of  those  who  have  seen  the  matter  on  both  sides  and  let  him 
consider  whether  it  is  not  better  to  have  the  law  as  it  is  than  to  open  such 
a  line  of  defence,  pregnant  as  it  is  of  danger  and  liable  to  great  abuse.^** 
In  our  system,  the  Minister  of  Justice  considers  each  case  on  its  own 
merits.  He  has  everyone  convicted  of  murder,  examined  by  independent 
experts;  and  there  never  has  been  a  case  in  which  a  prisoner  has  been 
executed  in  whom  there  was  real  reason  to  fear  insanity  or  weakness 
of  mind  as  the  actual  cause  of  the  crime. 

And,  finally,  the  people  of  Canada  would  never  agree  to  a  change  in 
the  law.  The  defence  of  insanity  has,  in  my  experience  and  observation, 
had  much  more  consideration  from  the  judge  than  from  the  jury. 

Another  eminent  practitioner  asks,  "Why  has  not  the  doctor  the 
same  right  as  the  lawyer  to  refuse  to  disclose  what  his  patient  tells  him  ?" 
;My  answer  is:  "He  has" — and  you  cannot  get  up  a  quarrel  with  the 
lawyers  or  a  grievance  against  them  over  that. 

There  is  no  such  thing  in  our  law  as  a  solicitor's  privilege  to  refuse 
to  answer  questions  concerning  what  his  client  tells  him.     What  does 
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exist  is  the  privilege  of  the  client,  and  for  the  protection  of  the  client, 
not  for  the  protection,  glory  or  advantage  of  the  solicitor.  If  the  client 
consent  to  the  disclosure,  the  solicitor  cannot  refuse;  the  rule  may  be 
waived  by  the  client,  but  not  by  the  adviser. 

The  rule  is  based  on  the  impossibility  of  conducting  legal  business 
without  professional  assistance  and  on  the  necessity  in  order  to  make 
that  assistance  effectual,  of  securing  full  and  unreserved  intercourse 
between  the  two.  It  has  existed  certainly  as  long  as  compulsory  evi- 
dence (say  since  Queen  Elizabeth's  time),  although  for  a  time  the  theory 
seems  to  have  involved  a  regard  for  the  oath  of  the  lawyer.  For  a  cen- 
tury and  a  half  the  reason  of  the  law  has  always  been  laid  down  as  I 
have  given  it. 

But  even  the  privilege  of  a  client  does  not  obtain  in  all  cases.  While 
every  communication  wdthin  the  ordinary  scope  of  professional  employ- 
ment is  privileged,  communications  in  furtherance  of  a  fraud  or  crime 
are  not  privileged,  whether  the  solicitor  is  a  party  to  or  ignorant  of  the 
illegal  object. 

Moreover,  the  communication  must  be  made  to  the  solicitor  as  soli- 
citor. No  privilege  exists  simply  because  one  of  the  parties  is  of  the 
legal  profession;  and,  to  make  it  even  more  clear  that  it  is  not  the  soli- 
citor who  has  the  privilege,  let  me  add  that  "once  privileged  always 
privileged",  and  nothing  the  solicitor  can  do,  either  by  getting  rid  of 
his  client,  taking  up  cases  against  him,  suing  him,  or  anything  else, 
enables  the  solicitor  to  get  rid  of  the  privilege  of  the  client. 

Do  you  like  that  law?  or  would  you  prefer  to  have  your  lawyer 
allowed  to  tell  what  he  has  found  out  from  you — perhaps  after  he  has 
turned  against  you  ?  This  privilege  does  not  in  our  law  exist  in  the  case 
of  any  other  relation  than  that  of  solicitor  and  client,  and  another  to  be 
mentioned  later — "no  pledge  of  privacy  or  oath  of  secrecy  can  avail 
against  demand  for  the  truth  in  a  court  of  justice" — a  communication  to 
a  clerk,  a  trustee,  a  banker,  a  journalist,  what  not,  cannot  come  under 
the  rule  as  to  privilege.  Members  of  a  secret  society  bound  by  oath  or 
sacred  honour  not  to  disclose  what  took  place  in  the  lodge  room  have 
before  now  been  forced  to  tell  in  court  what  took  place  in  their  secret 
chamber. 

The  privilege  also  exists  in  the  case  of  husband  and  wife.  Neither 
can  be  obliged  to  disclose  any  communication  between  them  during 
coverture. 

Sometimes  the  privilege  is  claimed  by  clergymen,  whether  they  call 
themselves  priests  or  not.  Not  infrequently  they  say  that  even  with  the 
consent  of  the  penitent  they  would  not  disclose  the  confession.     Our 
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law  knows  no  such  privilege.  Nevertheless,  when  I  was  at  the  Bar  I 
never  tried  to  force  a  clergyman  to  disclose  what  was  communicated  to 
him  by  anyone  who  sought  him  as  a  clergyman;  and  on  the  Bench  I 
have  always  advised  counsel  not  to  press  for  an  answer  against  an  objec- 
tion based  on  religious  grounds. 

In  some  countries  these  communications  are  privileged  in  the  same 
way  as  communications  to  a  solicitor;  every  country  has  the  law  it 
desires. 

There  is  in  our  country  no  such  thing  as  privilege  of  a  medical  man 
to  refuse  to  answer  any  question,  any  more  than  any  other  expert ;  there 
is  no  magic  in  writing  the  letters  M,D.  after  one's  name. 

The  claims  sometimes  made  of  privilege  go  much  beyond  anything 
found  in  the  case  of  solicitors.  For  example,  a  medical  man  writes: 
"A  doctor  was  asked,  in  the  box,  'Did  you  treat  Mr.  A.  for  morphinism  ?' 
He  refused  to  answer.  Was  he  right?  If  not,  why  are  lawyers  and 
priests  exempt  under  similar  circumstances?" 

These  questions  indicate  a  total  misunderstanding  of  the  fact;  and 
if  medical  men,  who  are  supposed  to  be  better  educated  than  the  ordin- 
ary citizen,  believe  that  such  a  privilege  as  is  here  suggested  exists  in 
the  lawyer  and  priest,  what  must  be  the  opinion  of  the  mass  of  the 
people?  "For  if  they  do  such  things  in  the  green  tree,  what  shall  be 
done  in  the  dry?" 

I  have  already  3aid  that  there  is  no  privilege  in  the  priest ;  although 
from  the  tenderness  with  which  our  courts  treat  all  honest  religious 
belief  the  priest  or  minister  is  generally  not  pressed  by  counsel.  I  do 
not  know  of  any  instance  in  Canada  of  a  priest  or  minister  being  com- 
mitted for  contempt;  cases  have  been  known  in  England,  whose  courts 
we  generally  follow. 

Nor  would  the  solicitor  be  permitted  to  refuse  to  answer  such  a 
question.  The  privilege,  so-called,  does  not  allow  a  solicitor  to  refuse 
to  answer  all  questions  concerning  his  client;  it  extends  only  to  oral 
and  written  communications  between  the  client  and  himself,  passing  in 
professional  confidence.  A  question  similar  to  that  which  the  doctor 
is  said  to  have  refused  to  answer  would  be,  "Did  you  bring  an  action 
for  breach  of  promise  for  her  ?"  "Did  you  defend  her  in  a  divorce  pro- 
ceedings?" "Did  you  appear  for  her  in  the  police  court  on  a  charge 
of  indecent  conduct  ?"  and  the  like.  No  solicitor  would  venture  to  refuse 
to  answer  such  a  question ;  if  he  did,  he  would  have  occasion  to  repent 
his  temerity  behind  the  bars  of  the  common  gaol.  The  doctor  spoken  of 
by  my  friend  was  utterly  wrong  in  law — if  the  fact  be  exactly  stated. 

There  are  many  Cases  of  confidential  communication  between  inti- 
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mate  friends,  between  merchant  and  banker,^^  master  and  clerk,  in  which 
the  person  in  whom  confidence  is  placed  would  not  voluntarily  disclose 
the  secret  communicated  in  confidence.  No  gentleman  would.  He  may 
protest  against  being  compelled  to  do  so,  even  if  he  is  not  prepared  to  go 
so  far  as  a  well-known  person  of  the  highest  station,  who  is  said,  when 
called  as  a  witness  against  a  lady,  to  have  "perjured  himself  like  a 
gentleman."  A  doctor  may  be  in  the  same  position;  he  often  is;  and 
he  will  naturally  feel  a  repugnance  to  make  known  what  was  told  him 
by  a  confiding  patient.  His  proper  course  is  to  state  candidly  to  the 
judge  his  objection  and  the  reason  for  it.  Unless  the  question  is  of 
great  moment,  the  judge  >vill  advise  counsel  not  to  press  for  an  answer. 
In  most  instances,  indeed,  counsel  will,  propria  motu,  withdraw  the  ques- 
tion— not  always ;  you  will  find  an  occasional  cad  even  at  the  Bar. 

But  if  the  question  be  at  all  crucial  the  best  counsel  will,  in  the 
interest  of  his  client,  require  an  answer.  The  judge  has  no  power  to  do 
more  than  advise.  The  doctor  must  answer  or  be  committed  for  con- 
tempt. 

My  friend's  doctor  was  undoubtedly  wrong  in  law,  and  I  should 
have  unhesitatingly  sent  him  to  think  it  over  in  the  seclusion  of  a  cell. 

In  morals  everyone  must  judge  for  himself  when  he  will  set  himself 
against  the  law  of  his  country — a  law  made  for  him  and  for  me,  but 
made  by  neither  of  us.  The  passive  resister  of  England  values  the 
approval  of  his  conscience  more  than  he  fears  the  penalty  of  the  law; 
there  have  been  and  still  are  many  martyrs  to  what  they  consider  an 
unjust  law;  and  there  may  arise  cases  in  which  a  doctor  will  feel  that 
as  a  gentleman  he  should  rather  suffer  punishment  than  betray,  even 
unwillingly,  a  trust.  But  he  is  no  different  from  any  other  gentleman, 
and  he  will  have  this  feeling  not  because  he  is  a  doctor,  but  because  he 
is  a  gentleman. 

If  such  a  case  arise  he  may  in  his  seclusion  from  the  world  say 
with  the  old  Cavalier  :^^ 

Stone  walls  do  not  a  prison  make. 

Nor  iron  bars  a  cage. 
Minds  innocent  and  quiet  take 

That  for  an  hermitage. 

I  have  been  wondering  under  what  circumstances  could  such  a  question 
be  asked  of  a  medical  man.  There  are  two  sets  of  circumstances  under 
which  I  can  conceive  of  its  being  put;  first,  if  the  patient  was  trying 
to  get  damages  from  some  one,  and  her  past  condition  became  material. 
If  that  was  the  case,  a  doctor  would  be  simply  dishonest  if  he  helped 
to  conceal  the  fact.     It  should  not  be  forgotten  that  a  witness,  expert 
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or  otherwise,  who  assists  a  plaintiff — patient  or  otherwise — to  obtain  an 
undue  advantage  might  just  as  well  put  his  hand  in  the  defendant's 
pocket  and  steal  the  money. 

Or  the  patient  may  have  been  a  witness,  and  it  became  necessary 
to  test  how  far  she  was  to  be  relied  upon.  Her  treatment  for  mor- 
phinomania,  especially  if  unsuccessful,  would  be  most  material,  and 
should  be  disclosed.  The  court  is  a  place  where  fact  is  to  be  inquired 
into;  and,  hard  as  it  may  be  that  a  man's — more  so  a  woman's — faults 
or  weaknesses  should  be  laid  open,  it  would  be  harder  if  injustice  should 
be  done  by  concealment. 

What  I  have  said  answers  in  principle  several  of  the  questions  sug- 
gested to  me;  and  I  do  not  go  into  minute  details. 

Do  medical  men  really  desire  the  law  to  be  as  it  is  in  some  juris- 
dictions— to  have  a  change  made  in  it  so  that  the  same  rule  shall  apply 
to  them  as  to  solicitors?  If  so,  the  proper  course  is  to  apply  to  the 
Legislatures. 

As  a  true  friend  of  the  medical  profession  I  would  give  the  same 
advice  as  that  given  by  Punch  to  those  about  to  marry:  "Don't".  The 
privilege,  so-called,  as  T  have  endeavored  to  show,  is  no  right  given  to 
the  solicitor ;  it  is  a  duty  imposed  upon  him ;  and,  crede  experto,  it  is  an 
onerous,  disagreeable  duty,  and  one  which  most  solicitors  would  gladly 
be  rid  of  if  it  were  consistent  with  the  good  of  the  public.  It  is  no 
advantage  to  them,  but  rather  a  burden. 

It  might  be  well,  too,  to  consider  whether  the  people  are  so  enamour- 
ed of  the  expert  evidence  of  medical  men  as  to  be  likely  to  give  them  a 
special  rank  differing  from  all  other  expert  witnesses — engineers,  chem- 
ists, scientists  of  all  kinds.  (It  may  not  be  without  interest  to  know  that 
our  lawyers  cannot  be  expert  witnesses  in  our  courts;  the  only  experts 
are  the  judges  who  decide  the  case.)^^ 

I  have  been  asked  to  say  something  about  expert  evidence,  but  I 
addressed  this  body  on  that  subject,  November  8th,  1910.  The  address 
appeared  in  the  Canada  Lancet  and  the  Canadian  Journal  of  Medicine 
and  Surgery  of  the  following  month,  and  is  readily  available.  The 
address  received  considerable  attention  in  the  medical  press  of  England 
and  the  United  States,  and  some  criticisms  were  made  upon  it;  but  I 
see  no  reason  to  change  one  word  of  it ;  it  still  presents  my  best  thought, 
and  those  interested  are  referred  to  the  medical  journals. 

Several  matters,  too,  are  suggested  for  discussion,  the  proper  sub- 
ject of  lectures  by  a  professor  of  legal  medicine,  an  expert  in  medicine 
not  in  law.  While  I  venture  to  hope  that  I  have  qualifications  in  med- 
ical jurisprudence,^*  I  make  no  claim  to  special  knowledge  on  the  med- 
ical side,  and  I  leave  such  questions  to  those  who  do. 
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One  set  of  questions  has  to  do  with  the  law  of  evidence,  a  purely 
legal  matter;  but  as  medical  men  are  likely  to  meet  it  now  and  then  I 
deal  with  it  briefly;  I  mean  what  are  called  ante-mortem  statements. 

The  general  rule  of  law  is  that  nothing  said  out  of  court  by  one 
person  can  be  used  as  e^ddence  against  another;  but  there  are  a  few 
exceptions,  one  of  which  is  that  "in  trials  for  murder  and  manslaughter 
the  dying  declaration  of  the  deceased,  made  under  a  sense  of  impending 
death,  are  admissible  to  prove  the  circumstances  of  the  crime."  This 
has  been  the  law  certainly  for  about  two  centuries  and  a  half.  You 
will  note  that  the  declaration  is  allowed  in  evidence  (1)  only  in  cases  of 
homicide,  (2)  only  that  of  the  person  slain,  and  (3)  of  him  only  when 
made  under  a  sense  of  impending  death. 

When  a  patient  has  been  assaulted  and  will  probably  die,  the  doctor 
will  be  well  advised  to  have  a  magistrate  or  other  officer  of  the  law  sent 
for,  and  leave  the  proceedings  in  his  hands.  In  the  absence  of  such  the 
doctor  should  make  the  patient  understand  that  he  will  not  recover;  if 
possible,  obtain  from  him  some  acknowledgement  of  his  appreciation  of 
that  fact  (as  any  hope  of  recovery  will  vitiate  the  ante-mortem  state- 
ment) ;  take  down  in  writing  what  the  patient  says  of  the  circumstances 
of  the  crime,  (oral  declarations  are  admissible,  but  not  so  effective  as 
written)  ;  have  him  sign  if  possible,  and  in  any  case  read  the  statement 
to  him  and  procure  his  assent.  It  is  best  to  take  down  all  the  patient 
says,  no  matter  how  seemingly  irrelevant  it  may  be ;  and  it  is  imperative 
that  the  doctor  shall  assure  himself  that  the  patient  is  compos  mentis — 
that  he  is  saying  what  he  means  and  knows  what  he  is  doing. 

There  is  no  law  to  compel  a  medical  man  to  do  anything  in  the  mat- 
ter, however  bad  a  citizen  he  might  show  himself  to  be  by  neglecting 
to  do  as  I  have  stated. 

Most  of  the  other  questions  may  be  answered  in  principle  by  saying 
that  medical  men  are  members  of  the  body  politic,  citizens  of  a  free 
country;  they  have  the  same  interest  in  their  country  and  their  fellow 
countrymen  as  other  citizens;  they  are  not  members  of  a  caste  having 
special  privileges;  they  have  precisely  the  same  rights  and  duties  as 
others.  "When  I  am  asked,  "Should  a  doctor  do  this  or  do  that?"  my 
answer  is,  "Find  out  what  an  honest  man  sincerely  desirous  of  doing 
the  right  thing,  sincerely  anxious  for  his  country's  well-being,  influenced 
by  no  improper  motive  or  dishonourable  intention — what  that  man 
would  do  in  the  circumstances,  that  let  the  doctor  do,  and  his  skirts 
are  clear." 

In  many  cases  it  is  not  a  matter  of  law  at  all,  but  of  prudent  con- 
duct and  decent  regard  for  others.     A  married  man  consults  a  physician 
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for  what  is  euphemistically  called  a  social  disease;  should  the  doctor 
teU  the  wife  ?  There  is  no  law  as  to  that :  no  legal  duty  cast  upon  the 
medical  man  to  keep  the  secret  or  to  disclose  it  to  the  wife.  What  would 
an  honourable,  right  feeling  man  do?  Would  he  allow  an  innocent 
woman  to  become  infected  with  loathsome  disease  and  made  an  invalid 
for  life  (I  have  seen  such),  or  should  he  tell  what  may  save  her — tell 
what  the  husband  should  himself  tell,  and  would  if  he  were  not  a  selfish 
hound?  I  have  no  answer;  the  law  has  no  answer.  Let  each  find  an 
answer  for  himself  in  his  own  soul. 

Many  medical  men  are  troubled  as  to  their  duty  when  they  are  in 
the  presence  of  a  probable  crime.  Much  has  been  said  and  written  on 
this  subject.  A  very  interesting  article  from  the  British  Medical  Journal 
is  reprinted  in  the  Canada  Lancet  for  May,  1916,  and  will  well  repay 
perusal. 

Let  me  say  at  once  that  in  most  cases  of  the  kind  there  is  no  question 
cf  law  at  all,  but  a  question  on  the  one  hand  of  medical  ethics,  and  on 
the  other  hand  of  the  duty  every  man  owes  to  the  society  of  which  he  is 
a  member. 

Take  an  example  or  two: 

A  doctor  sees  a  man  break  his  leg,  and  is  called  on  by  the  man  in 
ajroiiy  to  help  ii:m,  surgically  or  otherwise.  He  may  pass  by  on  the 
other  side,  like  i,he  priest  and  Levite;  he  is  not  answerable  to  the  law. 
So  a  medical  man  may  refuse  to  attend  anyone,  however  sick  and  how- 
ever willing  and  able  to  pay.^' 

A  man  standing  on  the  wharf  sees  another's  child  fall  in,  which  he 
might  easily  save  by  a  little  effort.  The  law  does  not  compel  him  to 
lift  a  finger ;  he  may  stand  and  laugh  at  the  child's  struggles,  ending  in 
death,  and  he  has  committed  no  offence  against  the  law. 

Many  years  ago  when  I  was  counsel  representing  the  Crown  in  a 
trial  for  murder,  it  was  proved  that  the  man  who  had  been  shot  lay  aU 
night  at  a  neighbour's  gate,  that  the  neighbour  heard  his  shrieks  and 
groans,  but  did  not  come  near  him  till  the  morning,  when  he  found  him 
at  the  point  of  death.  I  diligently  examined  the  authorities  in  criminal 
law  to  see  if  I  could  not  charge  this  callous  brute  with  a  crime.  I  could 
not. 

Most  cases  of  the  doctor's  association  with  a  crime  are  of  the  same 
nature.  The  law  lays  no  duty  upon  him — no  legal  duty,  the  neglect  of 
which  is  on  offence  against  the  law — let  him  clear  his  soul  before  God 
and  his  fellowman. 

There  are  cases  indeed  in  which  the  law  is  not  silent,  for  example, 
anyone  who  though  absent  at  the  time  of  the  commission  of  the  crime, 
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procures,  counsels,  commands  or  abets  another  to  commit  it,  is  equally- 
guilty  with  the  actual  offender.  But  the  mere  knowledge  that  an  offence 
is  to  be  committed  is  not  enough,  so  long  as  there  is  nothing  done  to 
encourage  or  aid  its  commission.  Some  years  ago  I  prosecuted,  in  Belle- 
ville, a  halfbreed  Indian^"  for  the  murder  of  a  white  man.  The  white 
man's  wife  knew  that  he  was  to  be  murdered,  but  did  nothing  to  en- 
courage the  Indian  (who  was  in  love  with  her)  nor  did  she  inform  the 
authorities.  I  had  her  charged  with  murder,  but  she  was  rightly  acquit- 
ted. Except  under  special  circumstances,  there  is  no  duty  in  law  cast 
upon  one  person  to  protect  another. 

Again,  anyone  who  knowing  a  crime  to  have  been  committed  by 
another,  receives,  relieves,  comforts,  or  assists  the  criminal,  say,  for 
example,  to  escape  or  to  evade  the  pursuit  of  justice,  is  guilty  of  an 
offence.  There  is  no  obligation  in  law  on  anyone  to  discover  an  offence, 
but  if  he  knows  it  to  have  been  committed  he  must  walk  warily.  Mere 
knowledge  is  not  fatal;  some  act  is  necessary,  and  that  act  must  tend 
to  enable  the  criminal  to  elude  justice,  "must  tend  to  prevent  the  prin- 
cipal from  being  brought  to  justice". 

Outside  of  these  offences  against  the  law,  the  medical  man  is  left  to 
his  own  conscience.  All  that  was  said  by  the  judges  in  the  instances 
mentioned  in  the  article  already  spoken  of,  was  an  expression  of  opinion 
not  of  the  legal  duty,  but  the  moral  duty,  the  duty  as  a  good  citizen,  of 
the  medical  man.  And  that  every  medical  man  must  judge  of  for  him- 
self. 

Now  let  me  take  some  concrete  cases  proposed  for  my  discussion: 

"A  man  tries  to  break  into  a  house  and  is  fired  upon  and  wounded ; 
he  goes  to  a  doctor's  office  for  treatment  and  tells  how  he  came  by  his 
wound  and  what  he  was  doing,  should  the  doctor  report  the  case?"  I 
answer  that  more  Scottico  by  another,  "A  man  tries  to  break  into  a  house 
and  is  fired  upon  and  wounded;  he  goes  into  a  neighbour's  house  for 
linen  to  bind  up  his  wounds,  and  tells  how  he  came  by  his  wound  and 
what  he  was  doing — shoiild  the  neighbour  report  the  case?" 

"A  man  is  attending  a  woman  who  has  aborted  and  is  very  ill.  He 
suspects  criminal  interference.  Should  he  go  on  and  treat  the  case  and 
make  no  inquiries,  or  should  he  try  to  find  out  all  about  how  she  was 
operated  on  and  by  whom?" 

Change  the  question  by  saying  "friend"  instead  of  "doctor",  and 
find  the  answer. 

Of  course,  the  doctor  would  go  on  treating  the  case.  If  he  were 
prudent  he  would  insist  on  another  medical  man  being  called  in;  but 
there  is  no  law  to  compel  him  to  do  anything  in  the  way  of  finding  out 
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the  crime,  i$  any.  What  he  will  do  will  depend  on  his  conception  of  his 
duty  to  his  country. 

I  shall  at  the  proper  time  be  very  glad  to  give  you  my  own  views 
of  the  moral  and  civic  duty  of  the  medical  man  in  such  circumstances ; 
but  this  is  not  the  time.  I  am  discussing  "The  Law  and  the  Doctor", 
not  "The  Doctor's  Duty  as  a  Citizen".  That  duty  each  must  determine 
for  himself.  Sometimes  it  will  be  hard  to  say  which  of  two  courses  is 
the  better;  sometimes  one  would  choose  the  one,  while  another  of  equal 
intelligence,  honesty  and  patriotism  would  choose  the  other.^^ 

It  may  be  that  I  am  rather  inclined  toward  magnifying  the  duty  of 
the  physician  to  his  country  and  his  countrymen  in  general;  but  I  am 
quite  sure  that  he  must  always  in  this  enquiry  be  on  his  guard  against 
the  individualistic  view.  His  patient  must  not  be  allowed  by  his  near- 
ness to  hide  the  rest  of  the  world ;  and  the  doctor  should  not  swallow  up 
the  citizen. 

In  conclusion,  you  must  allow  me  to  say  how  glad  I  am  to  be  per- 
mitted to  meet  you  once  more,  to  address  you  on  subjects  in  which  you 
and  I  have  an  equal  interest.  I  try  always  to  speak  to  you  (as  to  all 
men)  the  plain  truth  as  I  understand  it;  but  there  is  no  one  to  whom  the 
honour,  the  well-being  and  the  well-doing  of  the  medical  profession  is 
more  dear,  and  no  one  who  will  be  more  delighted  to  be  of  service  to 
you  in  any  way. 

At  this  time,  when  the  world  is  in  travail  and  the  Empire  calls  all 
her  sons,  our  medical  men  have  been  ever  forward  in  devoted  and  un- 
selfish service.  Let  me,  as  a  Canadian  and  a  Briton,  express  apprecia- 
tion and  gratitude ;  and  hope  that  ere  long  the  sun  will  shine  again  on  a 
happy  and  prosperous  Canada  at  peace. 


NOTES. 

(1).  This  conception  of  tho  inexorability  of  the  laws  of  nature  is  essentially 
modern.  It  has  not  yet  made  its  way  everywhere,  but  most  of  the  opposition  to 
its  full  acceptance  is  concerning  the  past,  not  the  present.  In  medicine,  in  the 
amulet  days,  the  laws  of  nature  were  considered  modifiable  by  human — and  dia- 
bolical— means. 

It  is  often  said  that  all  such  matters  are  questions  of  evidence;  but  that  is 
not  wholly  true.  A  few  centuries  ago,  the  favoured  one  could,  by  reciting  some 
incantation,  call  to  his  assistance  a  legion  of  angels,  good,  bad  or  indifferent. 
Aladdin  could,  by  rubbing  his  lamp,  call  the  all-powerful  genie  to  his  service. 
Who  would  believe  such  things  nowf  In  the  old  law  not  long  ago  many  a  poor 
old  womaTi  suffered  death — a  legal  murder — because  legal  evidence  proved  she 
was  a  witch,  and  God  had  said,  "Thou  shalt  not  suffer  a  witch  to  live."  Now,  if 
fifty  witnesses  swore  they  saw  an  old  woman  ride  a  broomstick  through  the  sky, 
no  judge  would  allow  the  matter  to  go  to  a  jury,  and  no  jury  would  convict. 

It  is  not  simply  evidence — the  whole  manner  of  looking  upon  nature  has 
suffered  a  revolution. 
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(2).  There  is  and  always  will  be  duties  of  imperfect  obligation,  which  the 
law  will  not  think  it  worth  while  to  enforce.  The  sneering  back-biter  will  be 
allowed  to  pursue  his  dirty  way  unchecked  by  law  till  his  slander  does  someone 
harm  or  he  accuses  someone  of  actual  crime. 

What  the  law  will  and  will  not  prevent  depends  on  the  people.  In  our 
country  anyone  is  at  liberty  to  malign  the  dead  so  long  as  he  says  nothing  about 
the  living.  That  is  because  we  have  not  thought  it  worth  while  to  protect  the 
reputation  of  one  who  has  gone  where  he  cannot  be  harmed  by  detraction.  Other 
peoples  have  the  same  regard  for  the  dead  as  for  the  living;  with  them,  de  mor- 
tuis  nil  nisi  bonum — aut  justum;  with  us,  de  mortuis  omnia. 

(3).  This  well-known  legal  maxim  may  be  stated  thus:  Obedience  to  law 
becomes  a  hardship  where  the  law  is  vague  or  uncertain.  "The  glorious  uncer- 
tainty of  the  law" — really  a  blot,  not  a  glory — does  not  obtain  in  one  case  out  of 
a  thousand.     In  almost  every  case  the  real  dispute  is  one  of  fact,  not  of  law. 

(4).  In  every  language  there  must  be  ambiguity,  except  in  the  very  sim- 
plest conception.  No  matter  how  careful  a  legislation  or  a  judge  may  be.  he 
cannot  express  his  meaning  with  perfect  clearness  without  a  multitude  of  words, 
and  sometimes  not  even  then.  The  cumbrousness  of  statutes  and  judgments  is 
explained  by  this  fact.  If  anyone  thinks  he  can  express  without  ambiguity  any 
enactment  in  fewer  or  simpler  words,  let  him  try  it — not  simply  talk  about  it. 

(5).  While  there  -were  some  with  the  degree  of  B.A..Sc.  before  1876,  I  think 
I  was  the  first  to  receive  the  degree  of  B.Sc,  from  a  Canadian  university  (Vic- 
toria University,   1876). 

(6).  General  Sutherland,  one  of  the  leaders  of  the  American  "Sympathizers" 
in  1838,  was  tried  by  a  court-martial  in  this  city.  While  in  the  old  Toronto  gaol 
on  the  northwest  corner  of  King  and  Church  Streets,  waiting  for  the  judgment 
of  the  court  and  fully  expecting  execution,  he  opened  an  artery  in  an  attempt, 
which  nearly  proved  successful,  to  commit  suicide.  He  was  discovered  in  time, 
the  hemorrhage  stayed  and  his  life  saved.  Ultimately  he  was  set  free  and  allowed 
to  return  to  the  United  States;  but  his  attempt  at  suicide  had  nothing  to  do  with 
the  Royal  clemency.  Our  Canadians  would  have  joyfolly  hanged  him  if  they 
could,  and  banished  him  as  a  convict  when  they  could  not  hang  him;  but  the  Home 
Government  was  more  merciful.  I  have  told  the  story  of  this  general  in  an  article 
in  the  Canadian  Magazine  for  November,  1914,  "A  Patriot  General." 

(7).  The  quotation  is  from  an  article  of  my  own.  written  at  the  request 
of  the  Honourable  the  Provincial  Secretary,  but  at  the  instance  of  my  dear 
friend.  Dr.  Bruce  Smith.  When  Bruce  Smith  died,  Ontario  lost  a  useful  and 
faithful  public  servant,  the  medical  profession  an  ornament,  I,  in  common  with 
many  of  you,  an  interesting  and  delightful  friend. 

The  article  is  headed,  "Insanity  in  its  X.egal  Aspects",  and  will  be  found 
in  the  "Bulletin  of  the  Ontario  Hospitals  for  the  Insane,"  Vol.  V.,  No.  2,  Janu- 
ary, 1912,  pp.  3-10.  I  would  invite  the  attention  of  the  profession  to  the  treat- 
ment of  the  subject  in  that  aricle.  My  medical  friends  must  not  take  offence 
if  I  say  to  them  that  they  cannot  and  should  not  segregate  themselves  from 
the  rest  of  the  community.  When  a  judge  has  appendicitis  he  receives  the  same 
treatment  rnd  is  carved  with  the  same  knife  as  any  other  "layman";  the  lawyer 
does  not  expect  a  doctor  to  treat  him  difTerently  "in  medicine"  from  anyone 
else.  Why  should  a  medical  man,  where  he  is  a  "layman" — that  is,  in  law — 
expect  different  treatment  or  a  different  rule  from  any  other  layman?  Esprit 
du  corps,  pride  in  our  profession,  are  good  things;  but  they  must  not  be  allowed 
to  degenerate  into  claims  of  special  rights  and  privileges. 

(8).  This  is  section  19  (1)  of  the  Criminal  Code  of  Canada;  but  the  statute 
is  only  a  re-statemont  of  the  previously  existing  law  as  authoritatively  laid  down 
in  the  case  of  Daniel  McNsghten,  who,  in  1843,  when  insane  and  labouring  under 
morbid  delusions,  shot  and  killed  Edward  Drummond.  All  the  judges  at- 
tended the  House  of  Lords  and  gave  their  opinion  as  to  what  the  law  was;  and 
ever  since,  the  law  so  laid  down  has  been  follr^wed  in  the  British  Empire.  The 
opinions  may  be  seen  in  Vol.  10  of  Clark  and  Finnelly's  Eeports  of  Cases  in  the 
House  of  Lords,  pp.  200  seq.,  or  in  Vol.  4  of  Howell's  State  Trials,  New  Series, 
pp.  847  seq. 
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The  history  of  the  evolution  of  the  legal  concept  of  responsibility  is  most 
interesting.     Some  day  if  I  am  asked,  I  shall  gladly  address  you  on  that  subject. 

(9).  The  murder  but  the  other  day  of  JaurSs  in  Paris,  and  of  the  Prime 
Minister  of  Austria,  that  of  Lincoln  by  Wilkes  Booth,  of  Garfield  by  Guiteau, 
etc.,  •will  occur  to  everyone. 

(10).  I  would  advise  all  to  read  the  very  valuable  treatise,  "The  Criminal 
Kesponsibility  of  Lunatics,"  by  Heinrich  Oppenheim,  M.D.  of  Heidelberg,  LL.D. 
of  London  University,  M.R.C.S.  (Lond.),  F.R.S.  Med.,  etc.  After  a  most  inter- 
esting and  exhaustive  discussion  of  the  law  of  various  countries,  he  states  as  his 
final  conclusion,  p.  246: 

"Without  .  .  .  claiming  for  the  provision  of  the  English  law  either 
theoretical  perfection  or  a  practical  comprehensiveness  wide  enough  to  do  com- 
plete justice  in  every  conceivable  case,  I  believe  I  am  justified  in  maintaining 
that  it  is  as  safe  and  satisfactory  a  working  rule  as  has  yet  been  devised." 

Let  me  add  that  no  law  ever  has  been  framed  or  ever  will  or  can  be  framed 
by  man  which  will  "do  complete  justice  in  every  conceivable  case." 

(11).  The  right  and  duty  of  a  banker  to  keep  his  customer's  account  secret 
like  a  similar  duty  on  the  part  of  a  telegraph  company,  has  nothing  in  common 
with  the  privilege  we  are  discussing.     All  that  disappears  in  court  proceedings. 

(12).  Richard  Lovelace,  who  for  his  devotion  to  the  King,  Charles  L,  was 
committed  to  the  Gatehouse  at  Westminster,  1642,  and  there  wrote  his  famous 
song  from  which  I  quote.  He  fought  in  the  service  of  France  and  afterwards 
of  his  own  King.  After  the  death  of  Charles  he  pined  away  and  died  in  misery, 
poor,  ragged  and  consumptive. 

(13).  As  law  is  man-made,  there  must  be  someone  to  decide  what  it  is — 
experiment  won 't  help — ^and  that  someone  is  the  judge.  Lawyers  as  experts  may 
argue  before  him  as  to  what  is  the  law,  but  they  cannot  be  sworn  to  swear  to 
what  it  is.  The  judge  must  decide  on  his  own  opinion;  and  he  is  the  only  true 
expert.  Where  the  law  of  another  country  (except  England,  whose  law  Ontario 
judges  are  assumed  to  know)  is  to  be  investigated  in  an  action,  the  evidence  of 
lawyers  skilled  in  the  law  of  that  country  will  be  received  as  expert  evidence. 
Our  judges  arc  experts  only  in  our  own  law. 

(14).  The  terminology  I  employ  is  not  universally  adopted.  In  the  sense  in 
which  I  employ  the  terras,  Medical  Jurisprudence  has  to  do  with  the  law  relating 
to  medical  men  and  medical  cases;  Legal  Medicine  with  medical  questions  in 
matters  which  are  or  may  be  the  subject  of  litigation  or  which  may  come  up  in 
the  course  of  litigation. 

Let  me  illustrate  by  an  example.  A  man  is  poisoned  and  dies.  A  medical 
man  attends  him.  Legal  Medicine  has  to  do  with  the  symptoms  or  evidence  of 
poisoning;  Medical  Jurisprudence  with  the  propriety  of  the  doctor's  conduct  of 
the  case,  with  whether  this  or  that  medical  fact  was  evidence,  etc.  A  Chair  of 
Legal  Medicine  calls  for  a  medical  man  with  a  legal  turn  of  mind;  one  of  Medical 
Jurisprudence  for  a  lawyer  with  some  knowledge  of  medicine.  It  is  to  me  as 
absurd  to  have  a  medical  man  teach  a  branch  of  jurisprudence  as  for  a  lawyer  to 
teach  a  branch  of  medicine — or  for  either  to  teach  land  surveying  or  theology — 
but  quot  homines,  tot  sententiae. 

(15).  This  is  not  so  in  some  countries.  In  some  countries  it  is  thought  that 
the  monopoly  given  by  law  to  the  medical  man  may  well  place  on  him  the  obliga-. 
tion  to  exercise  the  monopolized  art  when  called  upon  to  do  so. 

In  the  ancient  law  of  most  countries  the  position  of  most  men  determined 
their  rights  and  duties.  This  was  so  anciently  in  England;  but  now  only  the 
common  innkeeper  and  the  common  carrier  are  obliged  to  serve  all  comers.  The 
barrister  is  by  the  etiquette  of  his  profession  obliged  to  take  any  brief  offered 
him,  unless  it  be  against  some  client  of  his,  but  he  may  demand  in  advance  any 
retaining  fee  he  pleases;  and  thus  he  may  in  practice  prevent  his  retainer  in  cases 
he  does  not  like. 

The  change  in  law  is  a  change  from  status  to  contract.  The  relative  rights 
and  duties  between  man  and  man  are  now  determined  by  the  bargains  they  make, 
not  by  their  station  in  life  or  their  profession. 
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(16).  The  prisoner  was  Peter  Edwin  Davis,  who  murdered  William  Emory, 
in  September,  1899.  Davis  was  said  to  be  the  grandson  of  a  favorite  officer  of 
the  Emperor  Napoleon,  who,  when  his  sovereign  was  sent  to  St.  Helena,  came  to 
Canada,  went  to  the  wilds  of  North  Hastings,  and  there  married  the  only  daughter 
of  an  Indian  chief.  The  only  daughter  of  that  union  married  a  white  man  by  the 
name  of  Davis,  and  several  children  (amongst  them  the  prisoner)  were  the  issue 
of  this  union.  Peter  Edwin  Davis  was  a  stalwart,  muscular  young  man,  over 
six  feet  in  height,  straight  as  a  pine,  swarthy  and  with  lank  black  hair.  The 
trial  took  place  before  Chief  Justice  Armour  at  Belleville,  April,  1890,  and  the 
prisoners  were  brilliantly  defended  by  R.  C.  Clute,  Q.C.  (now  Mr.  Justice  Clute 
of  the  Supreme  Court  of  Ontario),  and  the  late  S.  B.  Burdett,  Q.C.  I  prosecuted 
for  the  Crown. 

The  evidence  proved  to  a  demonstration  that  Mrs.  Emory  knew  that  her  hus- 
band was  to  be  slain,  but  there  was  nothing  to  show  that  she  approved  of  it  or 
took  any  part  in  it.  She  was  accordingly  acquitted.  Davis  was  convicted  and 
hanged,  dying  as  stolidly  as  he  had  lived.  He  showed  no  desire  for  life  or  fear  of 
death.  Mrs.  Emory  haunted  the  neighborhood  of  the  gaol  until  the  execution. 
She  afterwards  married  again.  A  brief  account  of  this  case — singular  in  many 
points  of  view — will  be  found  in  the  Canada  Law  Journal  for  1898  (34  Can.  L.  J., 
pp.  68  seq.). 

(17).  It  is  an  utter  fallacy  to  assert  that  because  one  cause  of  conduct  is 
reasonable,  honourable,  etc.,  the  opposite  must  be  unreasonable,  dishonourable, 
etc.  We  have  recently  had  an  instance  of  a  hot  politician  asserting  that  the 
members  of  the  opposite  party  were  not  loyal,  basing  his  assertion  on  the  fact 
that  his  own  party  was.  Hundreds  of  instances  could  be  cited  of  this  silly 
practice — in  politics,  in  religion,  even  in  matters  affecting  the  war. 
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I  have  pleasure  in  presenting  as  the  next  speaker  Honorable 
Justice  William  Ren  wick  Riddell,  of  the  Kings  Bench  Divi- 
sion of  the  High  Court  of  Justice  for  Ontario. 

ARBITRATION  TREATIES  AFFECTING  THE  UNITED 
STATES  AND  CANADA 

ADDRESS  OF  HON.  WILLIAM  RENWICK  RIDDELL,  L.  H.  D. 

As   a   Canadian,    and    speaking  on   behalf   of   my   Canadian 

brethren,  I  want  to  begin  by  saying  we  feel  it  is  a  good  thing  for 

us  to  be  here!      For  not  only  do  we  participate,  I  hope,  in  the 

general  humanitarian  feelings  of  the  age,  but  we  have  a  peculiar 

reason    for   believing   in   international   arbitration ;   because    we 

know  that  just  as  in  that  wretched,  unfortunate,  wicked  war 

which  began  just  one  hundred  years  ago  Canada  was  the  part  of 

the  British  Empire  which  suffered  most,  so  in  any  future  war 

between  this  nation  and  the  British  nation  Canada  must  neces- 

jsarily  be  again  the  suffering  part  of  the  British  Empire.     So  it 

lis  plain  that  we  have  a  very  peculiar  reason  for  believing  in 

I  international  arbitration. 

I  The  geographical  relation  between  the  United  States  and 
•Canada  (and  I  use  the  word  "  Canada"  in  the  geographical,  not 
the  historical  sense)  permits,  and  indeed  compels,  these  two 
countries  to  be  an  example  to  the  rest  of  the  world.  They  have 
the  largest  international  boundary  in  the  world ;  they  also  have 
vast  realms  which  have  not  changed  allegiance  for  a  long  period 
of  time  and  which  have  had  no  dislocation  in  form  of  govern- 
ment, etc. 

No  doubt  the  other  conditions  have  been  eminently  promising 
for  testing  under  most  favorable  terms  the  working  of  inter- 
national treaties  of  arbitration.  Those  responsible  for  the  policy 
on  each  side  of  the  boundary  were  descended  in  great  measure 
from  the  same  stock,  they  had  hundreds  of  years  of  history  in 
common,  the  same  language  and  laws,  the  same  religion  and 
manners,  and  in  substance  the  same  institutions,  social  and  politi- 
cal. What  is  called  for  want  of  a  better  word  the  "  genius  "  of 
the  peoples  was  and  is  the  same. 

Until  1871  it  may  be  said  fn  general  terms  that  the  treaties 
were  negotiated  on  the  British  side  by  statesmen  in  the  Mother 
Country.  These  were  indeed  aided  and  instructed  (so  far  as 
they  would  accept  aid  and  instruction  from  "  colonists ")  by 
Canadians,  Nova  Scotians,  etc.,  but  they  were  not  responsible  to 
the  people  on  the  north  side  of  the  international  boundary ;  their 
responsibility  was  to  the  people  of  the  British  Isles. 

From  and  after  1871  it  may  be  said — again  in  general  terms — 
that  the  British  side  of  the  negotiations,  so  far  as  they  affect 
Canada,  has  been  conducted  in  fact,  if  not  in  form,  by  those  re- 
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sponsible  to  Canadians,  and  the  treilties  have  in  that  regard  been 
in  fact  Canadian  treaties.  An  interesting  comparison  might  be 
drawn  between  the  treaties  before  and  those  after  1871,  but  this 
is  not  the  place  for  it. 

The  long  story  begins  with  Jay's  treaty  of  1794,  which  pro- 
vided for  three  commissioners  (one  appointed  by  the  King,  one 
by  the  President  and  the  third  chosen  by  these  two,  or  if  they 
could  not  agree,  each  was  to  name  one  and  one  of  these  chosen 
by  lot)  to  determine  the  Northeast  boundary  of  the  United  States. 
This  failed,  and  it  was  not  until  1842  that  the  matter  in  dispute 
was  settled.  Jay's  treaty  also  provided  for  the  determination 
of  the  amount  the  United  States  should  pay  to  British  creditors 
on  certain  claims.  The  commissioners  for  this  purpose  were  five 
in  number,  two  appointed  by  the  King,  two  by  the  President  and 
the  fifth  by  the  unanimous  voice  of  these  four,  or  by  lot.  This 
also  failed ;  and  in  1802  a  lump  sum,  £600,000,  was  agreed  upon. 

Britain  was  also  to  compensate  certain  American  creditors;  a 
board  of  five  commissioners  was  appointed  in  the  same  way — 
their  labors  were  interrupted  for  a  time  by  difficulties  arising 
from  the  claims  of  the  British  creditors,  but  in  1802  it  was  agreed 
that  they  should  resume  their  duties — and  ultimately  they  were 
successful. 

The  War  of  1812  was  followed  by  the  Treaty  of  Ghent,  1814. 
This  provided  for  two  commissioners  to  fix  the  boundary  line  at 
Passamaquoddy  Bay,  one  appointed  by  the  King,  one  by  the 
President  of  the  United  States.  These  gentlemen,  Messrs 
Holmes  and  Barclay,  arbitrated — they  proceeded  judiciously  in- 
deed but  not  judicially — "  it  became  necessary  that  each  of  the 
commissioners  should  yield  a  part  of  his  individual  opinion  " — 
and  they  made  an  award  in  181 7  satisfactory  to  both  sides.  By 
the  same  treaty  (that  of  1814)  two  commissioners  appointed  in  the 
same  way  were  to  determine  the  Northeastern  boundary,  but 
they  failed  to  agree. 

The  boundary  at  the  Lakes  Ontario  and  Erie,  etc.,  was  satis- 
factorily settled  by  the  commissioners.  Messrs.  Porter  and 
Barclay,  who  made  their  award  at  Utica  in  1822. 

In  181 8  a  convention  was  concluded  dealing  inter  alia  with 
the  question  of  the  liability  of  Britain  for  the  value  of  slaves. 
That  was  to  be  determined  by  some  friendly  sovereign  of  state, 
and  it  was  referred  to  the  Emperor  of  Russia.  The  value  was 
to  be  determined  by  a  board  of  commissioners.  Ultimately, 
however,  a  lump  sum  was  accepted  by  the  United  States.  These 
proceedings  did  not  aflfect  Canada,  but  I  insert  a.  reference  to 
them  here  as  of  interest  and  for  the  sake  of  completeness. 

In  1827  the  determination  of  the  Northeast  boundary  was 
agreed  to  be  left  to  some  friendly  sovereign  or  state.  The  King 
of  the  Netherlands  was  chosen  the  following  year,  but  his  award 
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made  in  183 1  was  satisfactory  to  neither  party,  and  the  line  was 
finally  settled  by  negotiation  resulting  in  the  Ashburton  Treaty 
(or  "Ashburton  Capitulation,"  a§  Lord  Palmerston  called  it)  in 
1842. 

A  convention  in  1853  provided  for  claims  by  American  citizens 
against  Britain,  and  by  English  subjects  against  the  United  States, 
being  passed  upon  by  two  commissioners  who  were  to  name  an 
arbitrator  or  umpire,  and  if  they  could  not  agree,  each  to  name 
an  arbitrator  or  umpire  and  a  lot  to  be  cast  which  should  act. 
An  American  and  an  Englishman  being  appointed  as  commis- 
sioners, they  appointed  an  American  living  in  England,  Mr. 
Joshua  Bates,  umpire,  and  this  board  were  completely  successful 
in  satisfying  everybody  except  (and  in  some  cases  not  even  ex- 
cept) those  who  lost.  In  this,  Canada  was  not  specially  in- 
terested. 

In  1854  it  was  agreed  that  the  places  at  which  United  States 
fishermen  might  exercise  the  rights  conferred  by  the  Convention 
of  18 1 8,  of  taking,  curing  and  drying  fish,  were  to  be  determined 
by  two  commissioners  and  an  arbitrator  appointed  in  the  time- 
honored  way. 

On  the  other  side  of  the  continent  there  were  also  difficulties. 
Britain  had  claimed  down  to  the  mouth  of  the  Columbia  River 
between  46°  and  47°,  the  United  States  up  to  54°  40'.  By  the 
treaty  of  1818  it  had  been  arranged  that  the  debatable  land 
should  for  ten  years  be  open  to  "  citizens  and  subjects  of  the  two 
Powers  "  without  prejudice  to  the  claim  of  either.  After  abor- 
tive attempts  to  settle  the  matter  in  1824  and  1826,  the  time  was 
extended  indefinitely  in  1827.  Polk's  election  was  fought  and 
wnn  on  the  cry  "  Fifty-four  forty,  or  fight "  (no  one  ever  heard 
of  an  arbitration  treaty  winning  an  election),  and  finally  a  line 
at  49**  was  agreed  upon  in  1846,  the  United  States  to  respect  the 
possessory  rights  of  Hudson's  Bay  Company  and  others  south 
of  the  line  and  pay  for  any  land  taken  by  the  government. 

In  1863  a  treaty  was  entered  into  whereby  the  claims  of  the 
Hudson  Bay  Company  and  the  Puget's  Sound  Agricultural  Com- 
pany were  referred  to  a  board  of  commissioners — one  to  be  ap- 
pointed by  each  government,  one  arbitrator  or  umpire  to  be 
appointed  by  them,  or  if  they  could  not  agree,  by  the  King  of 
Italy.  The  commissioners,  Messrs.  Rose  and  Johnson,  made 
their  award  in  1869. 

In  1 87 1  the  Treaty  of  Washington  was  made,  containing  pro- 
visions for  arbitration  of  no  less  than  four  separate  matters : 

I.  The  "Alabama  claims  "  to  be  disposed  of  by  five  arbitra- 
tors— one  appointed  by  each  of  the  following  persons :  the  Presi- 
dent, the  Queen,  the  King  of  Italy,  the  President  of  the  Swiss 
Republic  and  the  Emperor  of  Brazil — the  King  of  Sweden  to 
act  if  any  of  the  last-named  three  declined  to  appoint.      These 


arbitrators  met  at  Geneva  and  made  an  award  in  which  the 
British  representative,  Sir  Alexander  Cockburn,  refused  to  join. 
It  was,  however,  loyally  accepted  by  Britain.  This  did  not 
specially  affect  Canada. 

2.  Other  claims  against  Britain,  e.  g.,  for  the  St.  Alban's  Raid, 
etc.,  to  be  dealt  with  by  three  commissioners,  one  appointed  by 
each  government  and  a  third  by  the  two  governments  conjointly, 
or  if  they  could  not  agree,  by  the  Spanish  Representative  at 
Washington.  These  met  at  Washington  and  passed  on  a  great 
number  of  claims. 

3.  Qaims  by  Canada  arising  from  the  fact  that  the  American 
fishermen  had  gone  beyond  the  rights  to  fish,  etc.,  given  by  pre- 
vious treaties.  These  were  to  be  disposed  of  by  three  commis- 
sioners, one  appointed  by  each  of  the  two  governments,  the  third 
by  the  two  governments  jointly,  or  if  they  could  not  agree,  by 
the  Austrian  Ambassador  at  the  Court  of  St.  James.  These  met 
at  Halifax  and  made  their  award.  The  United  States  demurred 
for  some  time  to  paying  the  amount  awarded,  and  it  began  to 
look  as  though  the  submission  would  be  repudiated.  After  a 
time,  however,  better  counsels  prevailed^  and  the  amount  was 
paid. 

4.  What  was  the  middle  of  the  channel  which  separated  the 
continent  from  Vancouver  Island,  which  the  treaty  of  1846  had 
laid  down  as  the  boundary  line  in  the  Far  West  ?  Commissioners 
had  been  appointed  (not  by  treaty  but  by  diplomatic  action)  to 
fix  this  channel,  but  had  failed.  There  were  three  channels — 
De  Haro,  Douglas  and  Rosario — separated  by  islands ;  and  it 
was  agreed  to  refer  it  to  the  Emperor  of  Germany  to  determine 
which  was  the  channel  meant  in  the  treaty  of  1846.  He  in  1872 
decided  for  the  De  Haro  channel ;  and  the  United  States  added 
so  much  to  her  territory. 

Beginning  about  the  early  8o's,  there  was  trouble  about  Cana- 
dian sealers  in  Bering  Sea,  and  the  adjoining  ocean.  Sixteen 
Canadian  vessels  were  seized  by  American  revenue  .cutters.  At 
length,  in  February,  1892,  the  whole  question  as  to  damages,  if 
any,  to  be  awarded  was  agreed  to  be  referred  to  seven  arbitrators 
— two  to  be  named  by  each  government  and  one  each  by  the  King 
of  Italy,  the  King  of  Sweden  and  Norway  and  the  President  of 
France.  These  in  1893  met  at  Paris  and  made  an  award  of 
$425,000  to  be  paid  by  the  United  States.  It  was  paid  shortly 
after. 

Then  came  the  Alaska  Boundary  Treaty.  The  surveyors  ap- 
pointed under  a  convention  made  in  1892  had  failed  to  agree — 
the  question  was  not  one  of  science — and  in  1903  it  was  agreed 
to  refer  the  matter  to  a  board  of  six  impartial  jurists  of  repute. 
They  met  in  London  in  1903,  and,  the  two  Canadians  dissenting, 
made  an  award  which  excited  much  unfavorable  com^ment  in 
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Canada,  but  which  has  been  submitted  to  without  formal  ob- 
jection. 

In  1908  a  general  treaty  of  arbitration  was  entered  into  by 
Great  Britain  and  the  United  States  which  provided  for  the  refer- 
ence to  the  Court  of  Arbitration  at  the  Hague  of  dilferences  of  a 
legal  nature  or  relating  to  the  interpretation  of  treaties;  but  in 
each  case  there  was  to  be  a  special  agreement  defining  the  powers 
of  the  arbitrators,  etc.  A  special  agreement  was  made  in  1909 
as  to  the  right  to  fish,  etc.,  of  American  fishermen  off  the  North 
Atlantic  coast,  which  matter  came  before  a  board  sitting  at 
The  Hague  in  1910  and  composed  of  five  persons,  the  Chief 
Justice  of  the  Supreme  Court  of  Canada,  a  distinguished  Ameri- 
can Judge,  an  Austrian,  a  Dutchman  and  an  Argentine.  Their 
award  was  a  victory  for  both  parties  Hits  judkibus. 

Then  there  is  a  treaty  made  in  1909  specially  for  the  United 
States  and  Canada,  providing  foi*  an  international  commission  of 
six — three  appointed  by  the  United  States  and  three  by  Canada — 
to  pass  (with  the  consent  of  the  two  countries)  upon  all  disputes 
involving  the  rights,  obligations  or  interests  of  the  United  States 
or  Canada  either  in  relation  to  each  other  or  to  their  respective 
inhabitants.  This  I  have  on  another  occasion  called  a  miniature 
Hague  tribunal  just  for  us  English-speaking  nations  of  the  North 
American  continent. 

I  do  not  propose  to  speak  of  abortive  treaties  which  failed  of 
confirmation  by  the  Senate — the  defeat  of  these  may  not  be  the 
proudest  boast  of  the  Senate  in  the  future — I  cannot  judge — that 
is  for  history. 

It  will  not,  perhaps,  be  wholly  useless  to  put  the  result  of  our 
inquiries  into  a  tabulated  form.  The  following  does  not  claim 
scientfic  accuracy,  but  is  a  somewhat  rough  tabulation.  I  have 
brought  in  a  treaty  of  1822,  etc..  that  the  list  may  be  more  full. 
The  lists  below,  will  include  all  the  arbitration  treaties  between 
the  United  States  on  the  one  hand  and  Great  Britain  on  the  other. 

Arbitration  Treaties  have  been  made  covering  the  following 
matters : 

No.    I — 1794.  The  N.  E.  boundary,  St.  Croix  River. 

2 — 1794.  Claims  against  Britain  by  Americans. 

3 — 1794.  Claims  against  the  U.  S.  by  British. 

4 — 1814.  Boundary  at  Passamaquoddy. 

5 — 1814.  Boundary  at  Lakes,  etc. 

6 — 1814.  N.  E.  boundary  again. 

7 — 1818.  Liability  of  Britain  to  pay  for  slaves. 

8 — 1822.  Value  of  slaves. 

9 — 1827.  N.  E.  boundary. 

10 — 1853.  Claims  by  citizens  of  each  country  against  the  other. 
II — 1854.  Places  on  N.  Atlantic  coast  where  Americans  might  fish. 
12 — 1863.  Claims  by  Hudson  Bay  Co.,  etc. 
13 — 1871.  "  Alabama  "  Qaims. 
14— 1871.  "  St.  Alban's  "  Caims. 
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,    IS — 1871.  Payment  for  fishing. 

16 — 1871.  Vancouver  channel  boundary. 

17 — 1892.  Seal  Fishery  Claims. 

18 — 1903.  Alaska  Boundary. 

19 — 1909.  American  Fishing  Rights,  in  St.  Lawrence,  etc 

A  Rough  Classification  of  Subjects. 
(l)  Determination  of  Boundary. 

a.  By  Sovereign  of  Foreign  State. 
No.   9 — 1827.  N.  E.  Boundary.     (Failed.) 

King  of  Netherlands. 

16 — 1871.  Vancouver  Channel.     (Successful.) 

Emperor  of  Germany. 

b.  By  Commissioners  or  Arbitrators. 
I — 1794.  St.    Croix   River.      (Failed.) 

4 — 1814,  Passamaquoddy  Bay.     (Successful.) 
6 — 1814.  N.  E.  Boundary.     (Failed.) 
S — 1814.  Boundary  at  Lakes,  etc.     (Successful.) 
18 — T903.  Alaska  Boundary.     (Successful.) 

(2)  National  Rights,  etc. 
a.     By  Sovereign  of  Foreign  Power. 
7 — 1818.  Liability  to  pay  for  slaves.     (Successful.) 
Emperor  of  Russia. 

b.     By  Commissioners  or  Arbitrators,  etc. 
II — 1854.  Places  where  Americans  may  fish.     (Successful.) 
17 — 1892.  Right  to  seize  Canadian  Sealers.     (Successful.) 
19 — 1909.  American  Fishermen  in  Gulf  of  St.  Lawrence,  etc.     (Suc- 
cessful.) 

(3)  Claims  Mainly  Pecuniary,  Involving  Sometimes  Other  Considerations. 
b.     By  Commissioners  or  Arbitrators,  etc. 
2 — 1794.  Claims  against  Britain  by  Americans.     (Successful.) 
3 — 1794.  Claims  against  U.  S.  A.  by  British.     (Failed.) 
8 — 1822.  Value  of  Slaves.     (Failed.) 
10 — 1853.  Claims  by  each  against  other.     (Successful.) 
12 — 1863.  Claims  by  Hudson  B.  Co.,  etc.     (Successful.) 
13 — 1871.  "Alabama"  Claims.     (Successful.) 
14 — 1871.  "St.  Alban's  "  Claims.     (Successful.) 
15 — 1871.  Fishery  Claims  (Halifax).     (Successful.) 

Form  of  Tribunal. 
(i)  Foreign  Sovereign. 
7 — 1818.  Emperor  of  Russia.     (Successful.) 
9 — 1827.  King  of  Netherlands.     (Failed.) 
16 — 1871.  Emperor  of   Germany.     (Successful.) 

(2)  Commissioners,  Arbitrators,  etc. 
a.    Three  Commissioners.  One  Appointed  by  Each  Power,  the  Third  by 

These  Two.   or  in  Case  They  Cannot  Agree,  by  Lot 
No.    I — 1794.  St.  Croix  River.     (Failed.) 
8 — 1822.  Value  of  slaves.     (Failed.) 
In  part. 
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10 — 1853.  Claims  against  Britain  or  U.  S.  A.     (Successful.) 
II — 1853.  Fishing  places.     (Successful.) 

b.    Five  Commissioners,  Two  by  Each  Power,  a  Fifth  by  These 

Four,  or  by  Lot. 
2 — 1794.  Claims  against  Britain.     (Successful.) 
3 — 1794.  Claims  against  U.  S.  A.     (Failed.) 

c.    Two  Commissioners,  One  by  Each  Power, 
4 — 1814.  Passamaquoddy  Bay.     (Successful.) 
5 — 1814.  Lakes,  etc.,  Boundary.      (Successful.) 
6 — 1814.  N.  E.  Boundary.     (Failed.) 

d.     Four  Commissioners,  Two  by  Each. 
8 — 1822.  Value  of  slaves.     (Failed.) 
In  part. 

e.    Three,  one  by  Each  Power,  These  to  Choose  a  Third,  and  if  They 
do  not  Agree,  the  Third  to  be  Appointed  by  a  Foreign  Sov- 
ereign, or  Representative. 
12 — 1863.  H.  B.  Co.  claims.      (Successful.) 

King  of    Italy.      (Two  only  acted.) 
14 — 1871.  St.    Alban's   claims.      (Successful.) 

Spanish  Ambassador. 
15 — 1871.  Halifax  award.     (Successful.) 
Austrian  Ambassador. 

f.    Five,  One  by  Each  Power,  Three  by  Foreign. 
13 — 1871.  Alabama  Claims.     (Successful.) 

King  of  Italy,  Emperor  of  Brazil,  Pres't  of  Switzerland. 

g.     Seven,  Two  by  Each  Power,  Three  by  Foreign. 
17 — 1892.  Seal  Fisheries.     (Successful.) 

King  of  Italy,  King  of  Sweden,  Pres't  of  France. 

h.     Six,  three  by  Each  Power. 
18 — 1903.  Alaska  Boundary.     (Successful.) 

i.    Hague  Tribunal. 
19 — 1909.  American  Fishery  Rights  in  St.  Lawrence  Gulf,  etc.     (Suc- 
cessful.) 

At  the  very  most  only  six  failures  in  nineteen  references.  Of 
he  failures,  no  less  than  three  were  in  references  concerning  the 
roublesome  North  Eastern  or  Maine  boundary.  Two  of  the 
•ther  references  were  rendered  unnecessary,  and  only  one  was 
.  real  failure  by  reason  of  defects  in  the  tribunal, — that  is  the 
eference  under  the  treaty  of  1794  of  the  amount  of  the  damages 
o  be  paid  by  the  United  States — No.  3  in  the  list  above. 

It  remains  in  the  very  few  moments  at  my  disposal  to  consider 
ow  the  treaties  and  the  awards  under  them  were  received.  The 
ay  Treaty  of  1794  was  received  with  a  fair  amount  of  favor  in 
England ;  Canada  did  not  count  in  those  days.  But  in  the  United 
Itates  it  was  received  with  an  outcry  of  such  violence  as  has 
ewer  been  excelled  and  seldom  equalled  even  in  this  favored 
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part  of  the  Lord's  dominions.  Jay  and  Washington  [who  sent 
him]  were  hailed  as  traitors  to  their  country — they  had  sold  their 
country  to  their  enemies  and  disgracefully  betrayed  her  interests. 
Jay  failed  of  that  which  was  the  object  of  his  honorable  ambition 
and  for  which  he  lived, — the  presidency  of  the  United  States. 
He  did  get  five  votes  once  from  Connecticut — Connecticut  always 
knows  a  good  thing  when  she  sees  it — ^but  that  was  the  most  he 
ever  got  for  the  presidency  of  the  United  States.  And  I  am  not 
sure  Washington  did  not  omit  to  run  for  the  third  time  (applause) 
owing  to  the  venom  with  which  he  was  covered  by  the  democratic- 
republican  party !  If  that  suspicion  is  at  all  well  founded,  those 
— if  there  be  those — who  are  troubled  because  he  did  not  run  for 
the  third  time  may  console  themselves  by  the  fact  that  the  rule 
which  is  said  to  prevail — that  no  person  can  be  President  of  the 
United  States  more  than  twice — would  probably  never  have  been 
heard  of  had  it  not  been  for  the  utterly  unjust  assaults  made  upon 
the  best  of  their  countrymen  by  the  democratic-republican  party ! 
(Laughter.) 

The  treaties  which  followed,  until  we  come  down  to  187 1,  were 
received  with  a  great  deal  of  approbation  by  everybody.  In  1871 
the  treaty  was  not  received  well  in  Canada  by  the  majority  or 
at  least  a  large  part  of  the  people.  It  was  thought  by  many 
Canadians  that  the  treaty  was  signed  for  imperial  reasons  and 
that  the  interests  of  Canada  were  not  so  much  conserved  as  they 
might  have  been ;  but  it  was  ultimately  passed  by  the  Canadian 
Parliament,  and  all  dissatisfaction  has  long  been  dead. 

Then  there  was  no  trouble  about  any  treaty  until  we  come 
down  to  the  Alaska  award.  It  is  impossible  for  one  who  trou- 
bles himself  about  accuracy  to  close  his  eyes  to  the  fact  that 
Canada  was  not  satisfied  with  the  personnel  of  that  Board,  even 
before  the  commissioners  began  their  work.  I  am  not  jus^^ify- 
ing,  I  am  not  excusing ;  I  am  stating  the  bare,  bald  fact  as  I  know 
it.  Canada  was  not  satisfied  with  the  personnel  on  the  American 
side  of  the  Board  of  "  impartial  jurists  of  repute  "  with  all  of 
those  who  we're  appointed  arbiters — I  do  not  mean  one  of  them 
who  is  above  suspicion,  but  I  mean  a  certain  other  or  others  of 
them.  And  Canadians  generally  believed — it  was  their  under- 
standing, right  or  wrong — that  at  least  one,  and  perhaps  two,  of 
these  impartial  jurists  had  already  before  appointment  expressed 
a  firm  determination  and  intention  not  to  give  up  any  part  of  the 
American  contention  (whether  that  is  true  or  not,  I  do  not  know ; 
and  I  am  not  arguing  it).  The  award  was  not  signed  by  the  two 
Canadian  arbiters,  and  Canadians  cannot  be  got  to  believe  that 
the  award  was  signed  by  the  English  arbiter  on  judicial — or  on 
any  other  than  diplomatic — grounds.  Whether  that  is  true,  I 
am  not  troubling  myself  to  discuss. 

Then  comes  the  award  of  the  fisheries.    I  have  already  spoken 
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about  that  and  there  is  no  necessity  of  saying  anything  -more 
about  it.  The  award  made  by  the  Hague  Tribunal  was  received 
by  acclaim  by  all  parties;  and  apparently  everybody  was  con- 
vinced that  hereafter  at  all  events  everything  should  be  left  to 
a  tribunal  like  that. 

It  is  impossible,  however,  not  to  recognize  that  treaties  of  arbi- 
tration do  not  appeal  to  the  imagination;  there  is  no  glamour 
about  them  as  there  is  about  war;  there  is  no  serried  march  of 
enthusiastic,  shouting  men;  there  is  no  glitter  of  arms  and 
armour;  there  is  no  waving  battle  flag;  no  waving  of  banners; 
no  war-cry.  What  international  treaty  of  arbitration  could  have 
stirred  the  hearts  of  some  of  the  people  of  this  nation  as  did 
"  Remember  the  Maine !  "  We  must  not  forget  that  there  is  a 
great  deal  of  the  brute  yet  left  in  man;  passion  and  prejudice 
still  have  the  upper  hand  over  cool,  calm  judgment.  No  election 
ever  was  fought  on  an  arbitration  treaty  as  an  election  was  fought 
on  "  54-40  or  fight !  "  No  candidate  appeals  to  the  electorate  by 
showing  what  he  proposes  to  do  by  an  international  treaty  of 
arbitration  in  the  way  of  good-will  towards  men  of  other  coun- 
tries, and  peace  on  earth !  The  astute  politician  if  he  has  been 
guilty  of  anything  of  the  kind  in  the  past  conceals  it,  explains  it 
away  or  possibly  even  denies  it.  Now  in  all  countries  in  which 
the  people  govern,  it  is  the  people  who  must  be  reached.  The 
voter  has  to  be  educated ;  institutions,  gatherings  like  this  must 
not  relax  their  efforts ;  you  must  educate  your  masters.  The 
people  of  the  United  States  and  the  people  of  Great  Britain  and 
the  people  of  every  other  civilized  country  must  be  educated  until 
they  see  what  is  right  and  what  is  just.  Vox  populi  is  often 
called  vox  Dei;  the  millenium  is  not  very  far  off  when  vox  Dei 
becomes  vox  populi,  for  "  thus  speaketh  the  Lord  of  Hosts : 
*  Execute  true  judgment,  show  mercy  and  compassion  every  man 
to  his  brother.'  "     (Applause.) 

The  presence  of  a  large  number  of  my  old  friends  here  induces 
me  to  say  what  I  have  already  said  in  substance  on  more  than 
.one  occasion  and  to  more  than  one  gathering  in  this  state  and  in 
other  parts  of  this  great  Union.      In  my  view,  there  never  will 

;be  a  union,  politically,  a  reunion  of  all  the  English-speaking  peo- 
ple. There  is  no  sentiment  in  the  United  States  opposed  to  the 
republican  form  of  government.  Sixty  years  ago  there  was  much 
sentiment  in  the  islands  of  Great  Britain  and  elsewhere  for  a 
republican  government  throughout  the  British  world ;  that — 
thanks  largely  to  the  glorious  life  of  her  late  Majesty,  Queen 
Victoria — (applause),  is  all  gone.     We  must  have  our  two  flags. 

'"We  have  the  old  Union  Jack,  the  flag  that  braved  a  thousand 
years  the  battle  and  the  breeze,  on  which  the  sun  never  sets,  and 
which  is  the  emblem  of  liberty  throughout  the  whole  world ;  you 
have  the  younger  flag,  also  sun-kiss'd  and  wind  toss'd,  with  the 


84 

same  three  historical  national  colors — red,  white  and  blue — not 
mingled  in  quite  the  same  way  as  in  the  Union  Jack  but  equally 
standing  for  liberty  and  justice  and  right,  and  there  never  will 
be,  I  venture  to  think,  a  union  in  the  way  of  a  treaty  for  mutual, 
common  offense  and  defense ;  I  do  not  think  that  will  ever  come 
about ;  I  do  not  know  that  I  wish  it ;  I  do  not  know  that  any  true 
friend  of  peace  does  really  wish  anything  of  the  kind.  "  The 
letter  killeth,  but  the  Spirit  giveth  life."  But  there  is  that  which 
is  more  binding  than  any  parchment  bond,  there  is  that  which  is 
more  enduring  than  words  in  ink,  written  by  quill  or  steel — 
there  is  the  union  of  hearts,  and  it  is  that  union  which  I  hope  to 
see  in  the  future,  as  in  the  past,  but  warmer  and  firmer,  between 
these  two  great  peoples ;  two  peoples  as  I  have  said  descended 
largely  from  the  same  stock,  with  the  same  language,  the  same 
literature,  the  same  religion,  having  every  aspiration  in  common, 
must  needs,  so  long  as  the  moral  law  is  moral  law,  so  long  as 
God  sits  on  his  throne,  stand  side  by  side  and  march  side  by  side 
if  necessary  for  the  cause  of  truth  and  justice  and  righteousness. 
And  it  is  that  union  to  which  I  am  wont  to  apply  those  beautiful 
words  of  your  own  great  poet : 

"  Sail  on,  O  Union,  strong  and  great ! 

Humanity,  with  all  its  fears. 

With  all  the  hopes  of  future  years. 
Is  hanging  breathless  on   thy  fate ! 

Sail  on,  nor  fear  to  breast  the  sea; 

Our  hearts,  our  hopes  are  all  with  thee; 
Our  hearts,  our  hopes,  our  prayers,  our  tears. 
Our  hopes  triumphant  o'er  our  fears 

Are  all  with  thee, — are  all  with  thee!" 

(Applause.) 

The  Chairman  :  Mr.  Theodore  Marburg,  of  Baltimore,  will 
submit  some  observations  on  the  argument  made  by  Mr.  Dennis. 


THE  ARBITRATION  TREATIES  OF  191 1 

•  REMARKS   OF    MR.    THEODORE   MARBURG 

I  seem  called  upon  to  perform  the  function  of  a  question  mark 
in  this  Conference.  It  is  my  duty  now  to  question  some  of  the 
conclusions  reached  by  Mr.  Dennis  in  his  searching  and  helpful 
analysis  of  the  peace  treaties.  The  matter  is  too  serious  and  too 
important  to  go  undiscussed.  I  am  going  to  ask  you  to  consider 
with  me  certain  phases  of  it. 

True  liberty  is  attained  only  through  restraint.  Plato  defined 
the  free  man  as  he  who  is  sufficiently  master  of  his  passions  to 
be  governed  by  reason  in  choosing  between  good  and  evil.  In 
the  light  of  this  definition  are  the  nations  free  to-day?  Is  there 
any  one  of  them  that  would  not  abandon  part  or  all  of  its  arma- 
ment if  it  were  free  to  do  so?      They  can  reach  liberty  only 
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through  wise  restraints  which  they  may  agree  jointly  to  impose 
upon  themselves.  These  treaties  constitute  a  step  in  this  direc- 
tion. 

And  what  about  the  theory  of  righteous  wars  held  by  the  arch- 
opponent  of  the  treaties?  Can  the  society  of  nations  be  free  so 
long  as  individual  nations  are  unrestrained  in  the  application  of 
that?  Manifestly,  the  difficulty  about  that  theory  is  the  question 
who  is  to  determine  righteousness!  Every  nation  thinks  its 
cause  is  righteous.  If  it  is  a  big  nation  and  a  powerful  nation, 
it  knows  its  cause  is  righteous  and  can  prove  it !  If  the  "  holier- 
than-thqu  "  group  were  encouraged  to  prowl  around  the  world 
seeking  a  chance  to  discipline  the  backslider,  society  would  be 
worse  than  a  Donnybrook. 

Mr.  Dennis  made  an  admirable  defense  of  the  treaties  as 
framed  and  signed  on  August  3rd.  It  was  when  he  reached  the 
point  where  he  took  the  position  that  the  value  of  the  treaties 
had  been  entirely  destroyed  by  the  Senate  amendments  that  I 
found  myself  at  the  parting  of  the  ways  with  him. 

Let  us  compare  the  treaties  as  amended  by  the  Senate  with  the 
existing  treaty  of  April  4,  1908.  First  of  all  we  have  a  great 
preamble  in  the  new  treaty  of  August  3,  191 1.  I  shall  refer  to 
the  English  treaty  only,  because  the  French  treaty  is  practically 
identic.  That  preamble  obligates  the  two  nations  to  settle  all 
diflFerences  peaceably.  If  it  were  a  treaty  between  an  enlightened 
power  and  a  backward  power,  or  between  two  backward  powers, 
the  preamble  might  have  little  value.  But  you  have  here  a  treaty 
between  two  great  moral  nations,  with  traditions  of  self-respect, 
with  traditions  of  honor  and  of  living  up  to  their  obligations. 
For  them  the  preamble  must  constitute  a  great  moral  obligation. 

Next,  under  the  treaty  of  1908  questions  of  honor  are  excepted. 
In  the  new  treaty  they  are  included.  Under  the  treaty  of  1908 
questions  of  vital  interest  are  excepted.  Under  the  new  treaty 
vital  interests  as  a  category  are  not  excepted,  but  only  certain 
specified  vital  interests.  Isn't  a  treaty  bigger,  broader,  which 
excludes  from  arbitration  only  certain  specified  vital  interests 
rather  than  excluding  questions  of  vital  interest  as  a  category, 
with  the  possibility  of  nations  reading  into  that  term  anything 
they  have  a  mind  to? 

Then,  we  still  have  in  the  amended  treaty  the  Joint  High  Com- 
mission of  Inquiry.  The  Senate  struck  out  the  third  clause  of 
Article  III,  but  that  clause  provided  only  that  the  commission  of 
inquiry  should  decide  whether  a  question  was  justiciable  or  not. 
Striking  out  that  clause  did  not  strike  out  the  provision  for  the 
commission  of  inquiry.  We  know  how  a  possible  war  between 
England  and  Russia  over  the  Dogger  Bank  affair  in  1904  was 
avoided  by  referring  the  episode  for  investigation  to  the  Inter- 
national Commission  of  Inquiry  at  The  Hague.     We  know  how. 
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for  many  years,  labor  disputes  in  the  public  service  corporations 
of  Massachusetts  have  been  composed  by  inquiry.  We  know 
how,  under  the  wise  provisions  of  the  Canadian  Trades  Disputes 
Act,  the  mere  investigation  of  facts,  without  any  pronouncement 
pro  or  con,  has  quieted  disputes.  The  experience  of  our  own 
Bureau  of  Corporations  supports  the  view  that  merely  turning 
on  the  light  serves  to  correct  not  only  illegal  practices  but  unjust 
practices  as  well  and  does  it  without  resort  to  a  court  of  law  or 
even  to  arbitration. 

Under  the  treaty  of  191 1,  if  one  of  the  countries  demands  it, 
questions  must  be  referred  to  the  Joint  High  Commission  of 
Inquiry.  In  the  old  treaty  of  1908,  which,  by  the  way,  expires 
next  year,  there  is  no  such  provision.  Of  course  it  is  always 
possible  to  go  outside  of  the  existing  treaty;  we  may  resort  to 
The  Hague  Commission  of  Inquiry,  and  when  we  do  that,  we  find 
there  a  commission  of  inquiry  superior  to  that  which  would  be 
organized  under  the  first  alternative  offered  by  the  new  treaty. 
The  Hague  Commission  of  Inquiry  provides  for  only  one  national 
of  each  disputant,  the  balance  of  the  commission  being  non- 
national.  Such  a  commission  is  superior  to  one  composed  of 
three  nationals  of  each  of  the  disputant  nations,  as  provided  under 
the  first  alternative  of  the  treaty  of  191 1.  But  the  treaty  of  191 1 
states  that  the  commission  "  may  be  otherwise  constituted,"  and 
under  this  second  alternative  we  may  aim  higher  than  the  con- 
stitution of  the  Hague  Commission;  we  may  get  a  commission 
composed  entirely  of  non-nationals,  and  I  believe  that  even  the 
United  States  Senate,  under  the  pressure  of  public  opinion,  may 
at  some  time — not  to-day  or  to-morrow,  but  in  the  course  of  a 
measurable  number  of  years — ^be  brought  to  that  high  position  of 
constituting  the  commission  entirely  of  non-nationals. 

Another  feature  of  inestimable  value  still  remaining  in  the 
new  treaty  is  the  provision  for  a  delay  of  one  year,  if  desired  by 
either  party,  in  the  reference  to  the  commission  of  inquiry.  Let 
some  episode  like  the  Casa  Blanca  aflfair  stir  up  bad  feeling  be- 
tween two  nations  and  the  value  of  such  a  provision  becomes  at 
once  apparent. 

Mr.  Dennis  has  expressed  the  opinion  that  there  is  no  possi- 
bility of  war  ever  arising  between  the  United  States  and  Great 
Britain  or  between  the  United  States  and  France,  and  that  there- 
fore the  treaties  signed  August  3,  191 1,  were  of  value  only  as  a 
type  which  we  were  to  follow  in  framing  treaties  with  other 
powers.  I  venture  to  question  that  conclusion.  Only  yesterday 
we  were  on  the  brink  of  war  with  England  over  the  Venezuelan 
question,  and  but  for  England's  splendid  magnanimity  at  that 
time,  we  should  have  had  a  war  unspeakably  disastrous. 

There  is  always  danger  that  a  similar  situation  may  arise.  If 
we  had  had  a  treaty  like  this,  had  had  a  commission  of  inquiry. 
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reference  to  which  was  compulsory  on  the  demand  of  one  coun- 
try, is  it  likely  Mr.  Cleveland  would  have  sent  his  warlike  mes- 
sage? 

We  come  next  to  the  provision  for  the  settlement  of  justiciable 
questions.  Serious  effort  is  being  made  to  establish  a  true  in- 
ternational court  of  justice,  for  which  this  Conference  has  stood 
almost  from  the  beginning.  Is  there  any  better  way  to  set  such 
a  court  going,  when  established,  than  to  provide  for  the  arbitra- 
tion of  justiciable  questions?  Both  the  President  and  the 
Secretary  of  State  put  those  words  "  arbitral  tribunal,"  into  this 
treaty  advisedly,  with  a  view  to  making  use  of  the  prospective 
Court  of  Arbitral  Justice.  When  that  court  shall  have  been 
established,  when  it  shall  have  wchi  the  confidence  of  the  world, 
all  questions  under  Article  I  (justiciable)  will  naturally  go  to  it; 
so  that,  instead  of  waiting  for  years  for  the  court  to  come  into 
operation,  we  shall  find  cases  ready  for  it.  We  know  how  easy 
it  is  to  interpret  into  any  question  a  legal  element  when  the 
nations  are  so  disposed.  As  Mr.  Justice  Riddell  has  just  said,  it 
is  the  disposition  of  mind  between  the  United  States  and  Canada 
which  has  made  possible  a  peaceful  settlement  of  our  disputes 
and  it  is  a  disposition  of  mind  which  will  find  a  legal  element  in 
questions  when  there  is  machinery  at  hand  for  dealing  with  such 
questions. 

Just  one  word  more  in  regard  to  the  specific  questions  with- 
drawn from  arbitration  by  the  amendments  to  the  treaty.  I  need 
not  enumerate  them ;  you  are  familiar  with  them.  All  of  them, 
excepting  the  question  of  territorial  integrity,  are  questions  which 
the  advocates  of  this  treaty  said  could  not  be  arbitrated  under 
the  treaty  anyway.  And  remember  that  we  are  relieved  by  the 
amendments  only  from  the  obligation  to  arbitrate  these  ques- 
tions ;  we  are  not  excused  from  the  obligation,  imposed  by  the 
preamble,  to  find  a  way  to  adjust  our  differences  peaceably.  The 
treaty  provides  for  the  arbitration  of  justiciable  questions,  the 
President  regarding  arbitration  as  essentially  a  judicial  process. 
But  arbitration  is  not  the  only  means  of  settling  disputes.  We 
may  turn  to  diplomacy,  to  mediation,  inquiry,  or  to  new  devices 
yet  to  be  set  up.  The  important  thing  is  that  this  great  preamble 
stands  above  the  exceptions,  obligating  two  great  moral  nations 
to  settle  all  their  disputes  without  resort  to  war. 

After  the  defeat  of  the  Olney-Pauncefote  treaty  we  waited 
fifteen  years  for  another  all-inclusive  treaty,  the  treaty  now  under 
consideration.  If  we  fail  to  proceed  with  it.  what  assurance  is 
there  that  another  decade  will  not  go  by  before  we  take  this 
momentous  step?  To  frame  a  treaty  similar  to  the  original 
treaty  of  August  3.  1911,  with  some  new  power,  in  the  hope  of 
getting  the  Senate  to  reverse  its  position,  is  not  promising. 
Would  not  that  body  make  answer  to  the  executive  department 
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of  the  government  "  we  have  but  recently  declared  that  we  would 
not  make  such  a  treaty.  Why  do  you  come  to  us  with  another  ?  " 
(Applause.) 

The  Chairman:  Upon  this  topic,  in  conclusion,  we  are  to 
hear  briefly  from  the  successor  in  Boston  of  our  long-time  friend 
and  leader  and  ornament  of  this  Conference — Dr.  Hale — Rev. 
Dr.  Edward  Cummings,  of  Boston. 

REMARKS  OF  REV.  DR.  EDWARD  CUMMINGS 

Mr.  Smiley  began  the  Conference  by  stating  that  he  was  an 
optimist — I  think  he  said  of  the  first  class.  He  enumerated  many 
reasons  why  everybody  ought  to  be  an  optimist.  And  other 
speakers  have  brought  forward  many  additional  reasons  why  we 
all  ought  to  be  optimists  of  the  first  class. 

I  feel,  first  of  all,  that  we  ought  to  show  our  optimism  by  send- 
ing our  profound  congratulations  to  the  President  of  the  United 
States.  It  is  a  good  time  to  congratulate  him.  He  has  troubles 
of  his  own ;  and  I  am  quite  sure  that  it  would  be  pleasant  for  him 
to  realize  that  this  Conference  feels  that  he  is  to  be  congratulated, 
perhaps  above  all  other  men,  for  the  record  which  he  has  made 
for  himself  and  for  the  cause  of  humanity  in  these  last  few 
months.  Whatever  else  has  happened,  we  are  able  to  congratu- 
late him  that  his  position  is  assured  in  the  history  of  the  world! 
(Applause.)  I  think  in  the  second  place  that  we  might  congratu- 
late the  American  people  on  having  shown  such  splendid  capacity 
for  rising  to  an  appreciation  of  the  high  ideals  he  has  set  before 
them. 

Sometimes — as  in  some  paragraphs  of  the  speech  the  Chairman 
made  yesterday — people  are  inclined  to  intimate  that  the  public 
needs  a  vast  amount  of  elevating  and  educating.  Well,  it  is 
worth  while  remembering  at  such  times  how  largely  our  people, 
put  their  minds  and  hearts  into  the  splendid  idealism  which  was 
represented  in  the  great  popular  movement  for  the  ratification 
of  the  arbitration  treaties.  The  trouble  really  is,  we  let  the  pub- 
lic down  too  easily  and  too  frequently.  If  you  do  not  keep  the 
high  ideals  constantly  before  them,  if  you  do  not  have  the  ma- 
chinery which  the  people  who  are  advocating  other  things  have 
and  use, — then  you  must  not  blame  the  people  too  much  for 
following  those  who  are  better  organized  and  those  who  on  the 
whole  appeal  more  strongly.  Personally,  I  agree  that  the  people 
of  the  United  States,  like  myself  and  I  dare  say  like  yourselves, 
do  need  a  good  deal  of  educating;  and  for  that  very  reason  I 
believe  that  it  is  up  to  us  and  to  all  advocates  of  this  movement 
to  keep  the  school  of  peace  going  all  the  time.  If,  as  we  believe, 
the  issues  which  we  represent  are  absolutely  fundamental  for  the 
welfare  of  our  country  and  the  future  of  civilization,  we  ought 
in  times  of  political  agitation  like  the  present,  to  keep  saying  to 
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the  people,  *'  Remember  these  things,  and  remember  who  stands 
for  these  things." 

It  is  said  of  a  distinguished  French  philanthropist  that  he 
ordered  his  servant  to  wake  him  each  morning  with  these  words, 
"  Remember,  Monsieur  le  Comte,  you  have  great  things  to  do 
to-day !  "  That,  I  believe  ought  to  be  the  inspiring  motto  written 
in  the  heart  of  every  friend  of  the  peace  movement,  "  Remember, 
you  have  great  things  to  do  to-day !  " 

For  there  never  were  greater  things  to  do  than  you  are  called 
upon  to  do  to-day ;  there  were  never  things  so  important  for  indi- 
vidual morality,  for  the  success  of  your  own  country,  or  for  the 
welfare  of  civilization.  There  never  was  greater  opportunity 
for  men  and  women  to  do  godlike  work.  And  I  believe  that  this 
Ccmference  is  furnishing  inspiration  for  that  work. 

You  want  help,  because  you  have  such  great  things  to  do.  To 
whom  shall  you  go  for  help  ?  "  Oh,"  you  say,  "  we  have  arranged 
to  go  to  the  schools.  We  have  Mrs.  Andrews  and  a  lot  of  other 
useful  people  to  attend  to  that."  It  is  a  good  thing  to  go  to  the 
schools,  and  train  the  rising  generation  to  help  the  great  cause. 

Then  you  say,  "  We  are  going  to  the  universities."  Good, 
you  need  to  go  to  them  vastly  more  than  you  have  done.  You 
need  to  teach  them  that  the  one  great  lesson  written  on  every 
page  of  universal  history  is  that  this  is  a  dying  world ;  that  his- 
tories are  nothing  but  obituaries ;  that  the  verdict  of  history  is 
thus  far  a  coroner's  verdict.  One  civilization  after  another  has 
gone  down  because  it  was  not  able  to  find  the  law  of  life ;  and  you 
need  to  teach  them  that  one  of  the  great  diseases  of  which  civili- 
zations have  died  is  this  disease  of  strife  and  war  which  you  are 
trying  to  prevent.  Teach  them  these  things.  It  is  good 
economics ;  it  is  good  philosophy ;  it  is  the  only  way  to  profit  by 
the  lesson  of  history.  Teach  them  the  next  great  step  forward 
in  the  process  of  evolution.  Teach  them  that  there  are  nothing 
but  families  in  the  world — social,  industrial,  political  families, 
municipal  families,' national  families,  and  most  and  best  of  all 
this  new  family  of  nations  which  in  the  process  of  evolution  you 
have  the  infinite  opportunity  and  satisfaction  of  helping  into 
existence.  Teach  them  that  there  are  nothing  but  families  in 
the  world,  and  that  the  supreme  law  of  life — economic,  social, 
political  life,  national  and  international  life — is  the  great  family 
law,  of  the  rational  devotion  of  the  strong  to  the  weak,  which 
makes  the  weak  strong,  and  the  strong  stronger,  and  the  whole 
world  better.  That  is  the  real  lesson.  Go  to  the  young  men 
and  women  in  our  universities  and  make  them  strong  to  do  their 
part  in  the  great  work. 

You  are  also  going  to  the  churches,  you  tell  me.  Yes,  go  to 
the  churches.  Your  great  peace  President  has  virtually  been 
asking  us  to  take  our  religion  at  least  a  little  seriously;  to  re- 
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member  what  religion  is,  what  it  stands  for, — the  great  Divine 
family,  and  the  family  ideal  of  co-operation  and  devotion  of  strong 
to  weak.  Teach  them  that  every  church  is  a  peace  society, — or 
it  does  not  deserve  the  name,  of  church.  Teach  them  that  the 
people  in  the  pulpits  and  the  people  in  the  pews  are  recreant  and 
false  to  their  ideals  unless  they  make  of  their  organization  first 
of  all  a  great  means  for  the  propaganda  of  the  gospel  of  peace 
and  good  will. 

And  let  me  add  just  one  word  more.  After  you  have  done 
these  things, — after  you  have  gone  for  help  to  the  children  in  the 
schools,  and  to  the  youth  in  the  universities,  and  to  the  men  and 
women  in  your  churches, — then  one  thing  more.  Go  to  the 
people !  Democratize  the  peace  movement  1  We  are  too  good. 
That  is  the  trouble  with  our  peace  movement.  We  are  too  select. 
I  do  not  see  here  representatives  of  trade  unionism,  of  labor, — 
the  men  whose  words  sway  thousands  upon  tens  of  thousands. 
Your  documents  and  publications  about  peace  do  not  get  to  the 
great  mass  of  the  people.  (Applause.)  Go  to  them;  educate — 
not  your  rulers,  as  has  just  been  said, — but  educate  your  brothers 
and  your  sisters  in  the  great  social,  industrial  and  political  family. 
Until  you  democratize  the  peace  movement,  until  you  meet  here 
in  this  great  council  with  the  representatives  of  that  great  body, 
without  whose  co-operation  we  gain  nothing,  you  will  never  at- 
tain your  high  ends!      (Applause.) 

The  Chairman  :  I  think  it  will  interest  the  Conference  and 
the  last  speaker  to  know  how  far  the  peace  movement  has  gone 
in  these  recent  years.  There  are  trade  unions  in  the  United 
States  which  set  apart  one  evening  a  month  for  the  reading  and 
discussion  of  the  literature  which  reaches  them  on  the  subject  of 
peace  and  arbitration,  and  they  were  among  the  most  effective 
supporters,  by  petition  and  resolution,  of  the  movement  for  the 
ratification  of  the  recent  treaties.  In  Great  Britain  the  most 
effective  peace  organization  in  existence  was  founded  by  a  work- 
ing man  and  is  to-day  supported  and  kept  in  vigorous  operation, 
after  his  death,  largely  by  representatives  of  the  Labor  party  in 
and  out  of  Parliament.  In  Germany  and  France  the  great  labor 
organizations  were  the  chief  consumers  last  summer  of  the  docu- 
ment written  by  Lord  Haldane  on  "An  Appreciation  of  Ger- 
many," at  a  time  when  the  contention  was  at  its  greatest.  It  is 
rather  surprising  how  profound  and  intense  the  interest  in  peace 
and  arbitration  is  among  the  better  informed  working  class,  wage- 
earning  element  in  this  and  other  countries.     (Applause.) 

We  now  pass  to  the  second  topic  of  the  morning,  "  Inter- 
national Courts."  I  have  the  pleasure  to  present  as  the  first 
speaker  a  representative  fellow  citizen  from  the  State  of  Georgia, 
formerly  President  of  the  Bar  Association  of  that  State,  and 
one  who  has  been  honored  by  his  fellow  citizens  with  election, 


91 

not  only  as  Mayor  of  Savannah,  but  at  different  times  to  each 
of  the  two  branches  of  the  Georgia  Legislature,  Honorable  Peter 
W.  Meldrim. 

WHY  A  REAL  INTERNATIONAL  COURT  IS  NEEDED 

ADDRESS  OF  HON.  PETER  W.  MELDRIM 

That  peace  is  a  blessing  and  war  a  curse ;  and  that  the  peoples 
of  earth  prefer  peace  to  war,  are  truisms.  The  object  of  an 
international  court  is  to  settle  controversies  between  nations  with- 
out war,  and  the  question  is :  How  can  that  result  be  best  at- 
tained? Permanent  and  universal  peace  cannot,  in  reason,  be; 
expected.  No  system  qf  law  and  no  tribunal  have  ever  yet  beeni' 
devised  that  can  absolutely  prevent  wrong  and  bloodshed  among 
natural  persons.  But  just  laws  and  their  rigid  enforcement 
lessen  the  violation  of  the  rights  of  persons.  If  the  rights  of' 
nations  could  be  determined  by  law,  and  the  judgments  pro- 
nounced by  the  law  enforced,  then  there  would  be  a  reduction 
to  a  minimum,  of  the  violation  of  national  rights  and  the  preserva- 
tion, to  the  largest  degree,  of  the  world's  peace.  Mere  senti- 
mental appeals  for  peace  avail  little.  If  peace  is  to  be  won,  it 
must  be  by  enlisting,  in  the  army  of  peace,  the  same  strong  forces 
that  give  victory  in  war.  Peace  will  never  come  through  the 
denunciation  of  a  nation's  heroes.  It  will  never  come  by  the 
destruction  of  the  military  pride  and  spirit  of  a  people.  It  had 
better  never  come  than  come  crawling,  in  base  submission  to 
wrong  and  insult.  A  just  war  is  better  than  a  dishonorable 
peace ;  and  no  greater  curse  can  befall  a  people  than  the  destruc- 
tion of  that  patriotic  spirit  which  stands  ready,  in  a  cause  that  is 
just,  to  rally  to  a  nation's  colors  and  to  take  no  account  of  blood 
or  treasure  expended  in  their  defence. 

Rear-Admiral  Mahan,  in  one  of  his  articles,  insists,  that  "  the 
inter-relations  of  independent  States  are  not  susceptible  of  estab- 
lishment and  adjustment  upon  a  basis  of  law."  And  he  asks: 
"  Will  a  power  like  Germany  willingly  forego  the  prospect  of 
national  aggrandizement  and  the  hope  of  territorial  gain  ? " 
These  two  objections,  one  general  and  the  other  specific,  are  not 
without  force.  The  objection  as  to  Germany  and  other  nations 
similarly  situated  is  hardly  proper  to  be  discussed  here,  and  it  is 
not  necessary  to  answer  the  question,  for  the  reason  that  an 
international  court  of  justice  would  have  no  jurisdiction  over  a 
nation  that  did  not  voluntarily  become  a  party  in  that  court.  I 
assume  that  "  national  aggrandizement  and  the  hope  of  territorial 
gain  "  may  be  realized  without  war,  and  that  the  people  of  Ger- 
many are  no  more  inclined  to  engage  in  an  unrighteous  war  than 
are  the  people  of  other  civilized  nations. 

If  the  inter-relations  of  independent  States  are  not  susceptible 
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of  establishment  and  adjustment  upon  a  basis  of  law,  then  an 
international  court  of  justice  is  an  idle  dream.  But  we  are  at  a 
loss  to  comprehend  why  these  relations  may  not  be  established 
and  adjusted  by  law.  The  difference  between  Admiral  Mahan 
and  his  school  of  thinkers  and  those  who  insist  that  judicial  de- 
termination of  international  disputes  is  wise,  humane,  patriotic 
and  practicable,  is  more  apparent  than  real,  and  is  due  to  the 
fact  that  definitive  words  are  not  used  by,  the  respective  schools  in 
the  same  sense.  If  by  the  term  "  law  "  is  meant  "  a  rule  of  civil 
conduct  prescribed  by  the  supreme  power  in  a  State,"  then  the 
inter-relations  of  States  could  not  be  established  and  adjusted 
by  such  a  rule,  because  the  supreme  power  in  a  State  is  the  sover- 
eignty of  a  State,  is  the  State,  and  the  State  cannot  be  sovereign 
and  subject  at  the  same  time.  But  it  does  not  follow  that  sover- 
eign and  independent  States  may  not  submit  their  controversies 
to  judicial  determination.  The  States  of  this  Union,  in  their 
relations  with  each  other,  are  separate,  sovereign  and  independ- 
ent, and  yet,  under  the  constitution,  they  have  delegated  to  the 
judiciary  the  power  to  hear  and  determine  controversies  between 
States,  There  is  no  more  reason  why  the  nations  cannot  grant 
to  a  tribunal  the  power  to  hear  and  determine  controversies  be- 
tween them,  than  there  was  to  inhibit  the  federal  judiciary  from 
determining  controversies  between  the  States  in  the  American 
Union.  So  the  term  "  international "  is  used  in  too  restricted  a 
sense.  An  international  court  should  not  only  take  jurisdiction 
over  matters  pertaining  to  and  mutually  affecting  nations,  but  it 
should  also  take  jurisdiction  of  matters  governed  by  private  inter- 
national law,  and  this  should  be  so,  because  such  matters  most 
frequently  involve  nations  in  war. 

Mr.  Justice  Bradley,  in  the  Crutcher  case,  in  141  U.  S.,  says : 
"  The  prerogative,  the  responsibility  and  the  duty  of  providing 
for  the  security  of  the  citizens  and  people  of  the  United  States 
in  relation  to  foreign  corporate  bodies  or  foreign  individuals 
with  whom  they  may  have  relations  of  foreign  commerce  belong 
to  the  government  of  the  United  States."  This  duty  thus  resting 
on  the  government  of  the  United  States  to  protect  private  rights 
with  foreign  bodies  or  individuals  can  only  be  discharged  by 
diplomacy  or  war.  We  desire  to  avert  war,  not  only  for  the  sake 
of  economy  and  humanity,  but  for  the  stronger  reason  that  the 
decision  of  the  sword  is  not  always  just.  On  the  contrary,  the 
stronger  power  is  usually  not  only  the  victor  but  the  aggressor. 

Diplomacy  can  accomplish  much,  and  through  it  differences 
may  be  adjusted,  arbitrations  agreed  to.  and  treaties  entered  into ; 
but  diplomacy  is  devious  in  its  methods,  uncertain  in  its  results 
and  utterly  helpless  to  enforce  the  conclusion  which  it  reaches. 
Arbitration  is  not  usually  satisfactory  in  private  matters,  and  it 
cannot  be  hoped  to  be  more  satisfactory  in  international  affairs. 
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Arbitrators  are  not  trained  jurists, and, instead  of  deciding  accord- 
ing to  the  customs  of  the  law,  seek  to  accommodate  the  differ- 
ence in  that  manner  which  to  each  arbitrator  seems  to  him  to  be 
most  in  consonance  with  his  own  views  of  justice  and  equity.  So 
far  as  possible,  the  rights  of  nations,  like  the  rights  of  individuals, 
should  be  determined  by  fixed  and  well-established  rules  of  law. 
The  nearest  successful  approach  which  we  now  have  to  the  settle- 
ment of  international  controversies  is  in  the  increasing  number 
of  treaties  that  are  being  entered  into  between  nations.  Yet, 
treaties  at  best  are  but  poor  substitutes  for  a  great  international 
court.  In  this  country  two-thirds  of  the  Senators  must  concur 
in  a  proposed  treaty.  Whether  that  limitation  on  the  treaty- 
making  power  is  founded  in  wisdom  or  in  folly,  it  is  not  now 
necessary  to  decide,  but  this  much  is  true,  that  however  desirable 
it  might  be  to  us  that  other  countries  should  enter  into  treaties 
with  us,  yet,  such  treaties  cannot  become  effective  without  the 
advice  and  consent  of  two-thirds  of  the  Senate.  How  far  party 
zeal,  or  popular  prejudice,  may  prevent  the  consent  of  the  Senate 
I  do  not  pretend  to  say,  but  we  must  recognize,  in  the  light  of  the 
debates  in  the  Senate  on  the  general  arbitration  treaties,  that  to 
make  treaties  comprehensive  enough  to  cover  all  justiciable  mat- 
ters is  a  legislative  impossibility.  Even  if  such  treaties  are  made, 
they  are  inelastic,  and  like  the  terms  of  any  other  written  contract, 
must  stand  as  they  are  written.  Unlike  a  contract  between  per- 
sons, which  can  be  construed  by  the  courts  and  enforced  by  law- 
ful process,  the  construction  of  a  treaty  is  by  the  parties  thereto, 
deciding  in  passion  as  judges  in  their  own  case,  writing  their 
opinions  in  blood,  and  seeking  to  enforce  them  by  the  sword. 

The  logical  conclusion  is,  that  these  controversies  should  be 
judicially  determined  by  a  tribunal,  wherein  parties  receive  their 
dues  and  are  accorded  their  rights.  This  result  can  be  best  at- 
tained in  a  court  duly  constituted,  the  time  and  place  of  its  ses- 
sions being  fixed,  and  its  jurisdiction  clearly  defined.  I  am 
aware  that  objection  has  been  made  to  submitting  questions  of 
national  honor  and  vital  interests  to  arbitration,  and  I  assume 
that  like  objection  would  be  made  to  conferring  unlimited  juris- 
diction on  an  international  court,  but,  at  first,  the  jurisdiction 
could  be  limited,  and  subsequently  enlarged,  if  found  wise  to  do 
so.  At  all  events,  there  should  be  no  question  as  to  the  jurisdic- 
tion and  power  of  the  court,  while  its  procedure  should  be  simple 
and  its  process  effective.  There  should  be  no  distinction  between 
legal  and  equitable  rights.  The  decisions  of  a  great  court  would 
become  precedents  and  develop  a  system  of  law  by  which  the 
relations  of  states  would  be  governed  and  their  controversies 
determined. 

That  controversies  between  nations  do  arise  is  conceded.  That 
tiiey  should  be  settled  is  admitted.     A  decision  by  war  is  not  nee- 
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essarily  a  righteous  decision.  A  settlement  by  diplomacy  is 
most  uncertain.  A  determination  by  arbitration  is  usually  crude 
and  unsatisfactory,  while  diverse  construction  of  treaties  lead  to 
controversies  which  being  settled  neither  by  diplomacy  nor  arbi- 
tration result  in  war. 

The  most  interesting  question  to  me  has  been,  not  who  shall  be 
the  parties,  not  what  shall  be  the  jurisdiction,  not  what  shall  be 
the  pleadings  and  practice,  but  how  can  the  decrees  of  the  court 
be  enforced.  A  judgment,  decree  or  sentence  is  enforced  by  levy, 
attachment  or  arrest.  Back  of  sheriff  and  marshal  stands  the 
power  of  the  State  and  Government,  and  the  Governor  of  every 
State  and  the  President  of  the  United  States  are  sworn  to  enforce 
the  process  of  the  courts.  So  it  is  in  the  enforcement  of  law 
in  every  civilized  country.  How  then  can  the  decrees  of  an  inter- 
national court  be  enforced  ?  They  can  and  should  be  enforced  in 
the  same  way.  Back  of  this  court  should  be  the  armies  and 
navies  of  the  nations.  Moral  force  may  be  sufficient  to  enforce 
the  performance  of  a  decree,  but  that  force  is  greater  when  back 
of  it  is  a  physical  force  ready  to  support  it.  If  the  nations  would 
agree  to  the  creation  of  an  international  court  of  justice,  contract- 
ing to  sustain  the  decrees  of  the  court  by  force  of  arms,  then 
military  and  naval  establishments  could  be  reduced,  so  that  the 
army  and  fleet  of  a  nation  need  only  be  large  enough  in  co- 
operation with  the  allied  armies  and  fleets  of  the  other  contracting 
parties  to  enforce  the  final  judgment  of  the  court,  and  thereby 
protect  rights,  redress  wrongs,  and  preserve  the  peace  of  the 
world.     (Applause.) 

The  Chairman  :  As  the  next  speaker  I  present  the  Chief  of 
the  Bureau  of  Trade  Relations  of  the  State  Department,  Mr. 
John  Ball  Osborne. 

THE  SETTLEMENT  OF  COMMERCIAL  DISPUTES  BE- 
TWEEN NATIONS  BY  THE  PK\CE  SYSTEM 

ADDRESS  OF  HON.  JOHN  BALL  OSBORNE 

There  is  nothing  about  a  commercial  dispute  between  nations 
to  justify  its  sharp  differentiation  from  other  disputes  as  regards 
the  broad  policy  of  arbitration.  It  might  also  be  suggested  that 
several  of  the  twelve  cases  that  have  thus  far  been  referred  to 
the  Arbitration  Court  at  The  Hague,  of  which  at  least  nine  have 
already  been  decided,  involved  questions  affecting  the  business 
interests  of  the  litigant  countries.  For  example,  the  North  At- 
lantic Fisheries  case  involved  the  American  fishing  industry ;  the 
Venezuela  preferential  case  related  to  claims  arising  in  part  for 
money  loaned  for  the  construction  of  public  works,  while  the 
Orinoco  Steamship  Company  case  related  to  a  claim  founded  on 
a  concession  for  stearq  nayi^tion  in  Venezuela,    In  some  aspects 
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therefore,  these  cases  might  come  under  the  head  of  commercial 
disputes ;  but,  nevertheless,  none  belongs  precisely  to  the  class  of 
cases  that  I  had  in  mind  when  I  selected  my  subject. 

My  purpose  is  to  advocate  recourse  to  an  appropriate  inter- 
national tribunal  for  the  amicable  adjustment  of  commercial  dif- 
ferences between  nations  which  have  been  diplomatically  espoused 
by  their  respective  governments  and  which  diplomacy  has  been 
unable  to  settle  after  a  reasonable  time,  thereby  causing  substan- 
tial disturbance  and  loss  to  the  business  relations  between  the 
countries  concerned.  It  is  understood  also  that  these  are  cases 
where  either  the  complainants  have  exhausted  their  judicial 
remedies  in  the  foreign  countries  or  no  adequate  remedies  exist 
for  them. 

The  primary  purpose  of  the  founders  of  The  Hague  Court 
was  to  provide  for  the  peaceful  settlement  of  only  those  disputes 
which  threaten  war  between  the  parties.  This  was  what  the 
"August  Initiator  "  had  in  mind ;  this  was  what  the  First  Con- 
ference sought  to  accomplish,  and  this  was  what  the  Second  Con- 
ference sought  to  perfect.  Even  the  project  for  an  international 
tribunal  which  Secretary  Hay  gave  to  the  American  delegates  to 
the  Conference  of  1899  contained  the  words  "  in  order  to  aid  in 
the  prevention  of  armed  conflict  by  pacific  means  "  as  the  avowed 
purpose  of  the  proposed  court.  But  the  serious  extension  of  the 
policy  of  arbitration  to  commercial  and  minor  disputes  between 
nations  is  a  matter  that  is  left  to  the  Third  Conference,  which 
presumably  will  be  held  in  1915. 

The  Hag^e  peace  system  was  measurably  improved  and  de- 
veloped by  the  work  of  the  Second  Conference  in  1907.  The 
Permanent  Court  of  Arbitration,  which  has  steadily  risen  in 
favor,  and  the  International  Commission  of  Inquiry,  which  had 
amply  justified  its  existence  by  its  usefulness  in  the  Dogger  Bank 
incident  of  1904,  were  revised-  and  improved  in  the  light  of  the 
previous  experience  of  eight  years.  An  important  change  was 
the  introduction  of  the  Court  of  Summary  Procedure. 

Another  equally  important  innovation  was  the  provision  look- 
ing to  the  establishment  of  an  International  Prize  Court  to  settle 
peaceably  and  by  judicial  methods  controversies  arising  between 
difl^erent  states  involving  the  validity  of  capture  in  time  of  war. 
According  to  the  plan  of  this  tribunal  the  judges  are  to  be  selected 
in  rotation  from  the  different  countries,  some  of  the  great  powers 
to  be  permanently  represented  on  the  bench.  The  outlook  for 
this  prize  court  is  so  promising  that  the  proposal  has  been  made 
on  the  part  of  the  United  States  that,  when  established,  it  act  as 
an  international  court  of  arbitral  justice,  having  regular  sittings 
and  a  wide  jurisdiction,  precisely  like  the  Supreme  Court  of  the 
United  States, 

The  advocates  of  a  new  court  of  arbitral  justice,  to  supplement, 


96 

but  not  to  supersede,  the  present  Court  of  Arbitration  at  The 
Hague,  point  out  that  the  tribunal  established  by  the  First  Con- 
ference is  not  really  a  permanent  court,  since  it  is  not  permanentl) 
in  session,  but  must  be  constituted  anew  each  time  by  the  joini 
act  and  co-operation  of  the  parties  litigant.  In  fact,  as  regards 
permanent  status,  it  is  little  more  than  a  panel  of  judges,  in  the 
nature  of  a  jury  list,  available  for  selection  as  the  occasion  arises 
Notwithstanding  the  improvement  to  be  expected  from  the  intro- 
duction of  the  new  system  of  summary  procedure.  The  Hague 
Court  is  considered  by  many  as  too  cumbersome  for  ordinary  use 
and  a  trial  before  it  is  undoubtedly  very  expensive.  Excepting 
where  highly  important  international  issues  or  large  sums  ol 
money  are  involved,  the  tribunal  is  not  likely  to  be  much  used. 

These  considerations  have  led  the  United  States,  from  the  out- 
set, to  favor  the  establishment  of  an  international  court  of  arbi- 
tral justice  which  shall  be  permanent,  free  and  easy  of  access 
with  wide  jurisdiction  and  regular  sessions,  and  with  its  ma- 
chinery always  in  readiness,  so  that  cases  of  minor  importance 
as  well  as  issues  of  fundamental  importance,  may  be  submitted 
for  reasonably  expeditious  and  inexpensive  settlement.  This 
court  would  be  composed  of  judges  representing  the  different 
judiciary  systems  of  the  world  and  capable  of  insuring  the  con- 
tinuity of  arbitral  jurisprudence.  Such  a  court  has  been  strongly 
advocated  by  President  Taft  and  Secretary  Knox,  and  its  estab- 
lishment will  surely  constitute  one  of  the  most  important  features 
of  the  work  of  the  Third  Conference. 

It  is  not  difficult  to  cite  several  cases  in  the  recent  experience 
of  the  United  States  government  that  might  appropriately  be 
submitted  to  an  international  tribunal  such  as  I  have  in  mind 
Two  or  three,  however,  will  suffice  for  the  purpose  of  illustration, 
One  is  the  famous  potash  controversy  between  the  United  States 
and  Germany.  It  involved  the  nullification  by  an  Imperial  Ger- 
man Law  of  the  advantages  of  certain  contracts  made  by  Ameri- 
can citizens  for  the  purchase  in  Germany  of  large  quantities  oi 
potash,  a  commodity  in  which  Germany  enjoys  a  virtual  commer- 
cial monopoly  and  which  is  a  veritable  necessity  in  our  own  in- 
dustrial economy,  being  used  in  this  country  to  the  value  of 
$i2,ooo,ocx)  annually  as  a  fertilizer  and  in  the  manufacture  oi 
chemicals  and  high  explosives,  American  industries  representing 
an  investment  of  $500,000,000. 

These  American  contracts  called  for  an  extremely  low  price — 
about  $20  a  ton  for  muriate  of  potash,  delivered  United  States 
ports — while  the  German  syndicate  price  was  then  about  $34  a 
ton.  The  contracts  were  made  in  good  faith  at  a  time  when  there 
was  an  open  market,  by  reason  of  the  temporary  dissolution  oi 
the  German  Kali  Syndicate.  A  few  months  after  the  making  of 
the  contracts  the  German  Parliament,  having  them  before  it, 
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enacted  the  Potash  Law  on  May  25,  1910,  whicn  regulated  the 
production  and  distribution  of  this  product,  and  imposed  a  penalty 
tax,  amounting  for  muriate  to  about  $22  a  ton,  on  the  production 
of  any  mine  in  excess  of  the  quota  allotted  to  it  by  the  govern- 
ment under  the  law.  The  quotas  allotted  to  the  syndicate  mines 
were  large  enough  to  supply  the  entire  trade  of  the  world,  while 
the  allotments  to  the  two  independent  mines  with  which  the 
American  contracts  had  been  made  were  limited  to  one-fourth  of 
their  actual  sales  to  the  Americans.  Hence  the  law  made  it  im- 
possible to  carry  out  the  terms  of  the  contracts  and  thus  virtually 
invalidated  them.  This  action  affected  the  price  of  potash  used 
by  two  million  Ahierican  farmers  besides  the  manufacturing  uses, 
involving  consumers  in  nearly  all  the  states  along  the  Atlantic 
Coast  and  in  the  tobacco  and  cotton  belts  of  the  south,  the  product 
being  used  in  \he  culture  of  cotton,  tobacco,  grain,  hay,  potatoes, 
fruit  and  other  crops. 

Struggling  for  their  contract  rights,  the  American  interests 
held  repeated  conferences  with  representatives  of  the  German 
Kali  Syndicate,  and  the  Department  of  State  used  its  good  offices 
in  their  behalf,  in  the  hope  of  enabling  them  to  reach  an  agree- 
ment which  would  leave  unimpaired  the  contract  rights  of 
American  citizens.  In  the  final  settlement  the  original  contract 
prices  were  not  recognized,  although  fortunately  a  substantial 
reduction  in  the  price  of  potash  was  obtained  as  the  result  of  the 
activities  of  the  Department  of  State. 

In  this  controversy  Germany  denied  that  the  law  had  beeil 
framed  with  the  intention  of  discriminating  against  the  United 
States,  and  claimed  that  it  was  designed  to  correct  abuses  in  the 
potash  industry  and  to  conserve  the  natural  resources  of  the 
Empire.  Germany  further  contended  that  the  American  buyers 
had  agreed  in  their  contracts  to  pay  any  "  governmental  charges  " 
and  that  this  language  would  include  the  excess-production  tax. 
It  was  also  pointed  out  that  the  courts  of  the  Empire  were  open 
for  remedial  justice  under  the  contracts. 

This  is  a  brief  and  necessarily  incomplete,  synopsis  of  this 
extremely  complex  and  difficult  controversy  which  involved  so 
many  novel  points  as  respects  conflicting  systems  of  jurisprudence 
and  national  legislative  policies  that  it  is  no  matter  of  surprise 
that  the  good  offices  of  diplomacy  should  fail  to  adjust  it.  It  is 
my  own  opinion  that  it  might  properly  have  been  referred  to  an 
international  tribunal  such  as  I  have  in  mind  had  there  been  one 
in  existence.  While  some  phases  of  the  case  might  not  appear 
to  be  justiciable,  it  would  seem  that  the  entire  controversy  might 
be  brought  within  the  sphere  of  international  conciliation  without 
impairment  of  vital  national  interests  or  domestic  policies. 

Another  stubborn  and  difficult  commercial  question  is  the  con- 
troversy between  the  Austrian  government  and  the  Vacuum  Oil 
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Company  m  relation  to  its  business  operations  in  Austria.  This 
Company  is  American  owned,  but  incorporated  under  the  laws 
of  Hungary  and  permitted  to  do  business  in  Austria.  Some  years 
ago  it  established  an  extensive  plant  in  Austria  in  order  to  par- 
ticipate in  the  petroleum  business  of  that  country.  According  to 
the  complaint  of  the  Company,  the  Austrian  government  has,  since 
1910,  enforced  against  it  a  series  of  drastic,  repressive  and  con- 
fiscatory measures,  with  a  view  to  forcing  it  either  to  comply  with 
certain  requirements  which  it  believes  are  unjust,  or  to  go  out  of 
business.  These  measures  include  preventing  the  Company  from 
obtaining  supplies  of  crude  oil,  compelling  the  removal  of  its  tank 
cars  from  the  Austrian  State  Railways  and  otherwise  depriving 
it  of  necessary  transportation  facilities,  and  suspending  the  dis- 
tribution of  its  products  in  tank  wagons.  As  a  result  of  the  con- 
troversy the  Company's  plant  worth  several  million  dollars  stands 
virtually  idle. 

The  Vacuum  Oil  Company  has  invoked  the  stipulations  guar- 
anteeing mutual  liberty  of  commerce  in  the  commercial  treaty  of 
1829  between  the  United  States  and  Austria-Hungary,  and  has 
claimed  the  right  to  do  business  on  the  same  favorable  terms  as 
are  accorded  by  the  Austrian  government  to  a  similar  company 
representing  another  foreign  nationality.  Like  restrictions  had 
been  imposed  by  Austria  on  this  other  corporation,  but  these  were 
withdrawn,  it  is  claimed,  as  the  result  of  diplomatic  representa- 
tions. So  far  the  most  earnest  efforts  to  secure  remedial  action 
by  Austria  in  the  case  of  the  Vacuum  Oil  Company  have  been 
unavailing. 

Still  another  case  which  naturally  comes  to  mind  in  the  experi- 
ence of  the  United  States  government  in  recent  years  is  the  per- 
sistent refusal,  on  sanitary  grounds,  of  the  governments  of  Ger- 
many, France,  the  Netherlands,  Austria-Hungary,  and  all  the 
Scandinavian  countries  to  admit  American  live  cattle  for 
slaughter.  It  is  claimed  that  these  cattle  are  liable  to  be  infected 
with  Texas  fever,  or  perhaps  tuberculosis.  The  government  ol 
the  United  States  has  repeatedly  assured  foreign  governments 
that  the  system  of  federal  inspection  surrounding  the  preparation 
and  shipment  abroad  of  live  cattle  is  so  thorough  as  to  furnish  a 
sufficient  guaranty  against  the  introduction  of  animal  diseases 
and  that  hence  the  prohibition  of  the  importation  .of  American 
cattle  constitutes  a  discrimination  against  the  United  States. 
Our  government  has  further  declared  that  the  sanitary  conditions 
in  this  country,  at  least  in  the  regions  whence  exportation s  would 
be  made,  are  not  such  as  to  justify  the  continuance  of  the  foreign 
restrictions  and  it  has  invited  those  governments  to  send  to  the 
United  States  an  official  commission  of  inquiry.  These  proposals 
have  not  been  accepted  and  the  discrimination  continues.  It 
would  seem  that  this,  too,  is  a  question  that  might  easily  be  settled 
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by  some  method  of  international  conciliation — perhaps  even  by 
an  international  tribunal,  which  might  find  it  desirable  to  despatch 
an  impartial  commission  of  inquiry  to  the  United  States  to  in- 
vestigate and  report  the  facts  to  the  court. 

While  modern  commercial  disputes  between  nations  do  not 
ordinarily  endanger  the  peace  between  them,  they  are  always 
irritating  and  usually  prejudicial  to  international  amity  and  good 
relations.  Not  infrequently  they  are  a  menace  to  mutual  trade 
development.  At  one  stage  the  potash  case  threatened  a  com- 
mercial war  between  the  United  States  and  Germany,  an  event 
that  would  have  been  most  disastrous  economically  to  both 
nations,  involving  directly  an  annual  foreign  commerce  of 
$450,000,000,  of  which  American  exports  represent  $300,000,000, 
and  indirectly  scores  of  productive  industries  in  both  countries, 
with  their  myriads  of  workers.  The  United  States  has  never 
had  a  tariff  war  with  any  great  commercial  power,  and  the  ex- 
tent of  the  calamity  can  only  be  conjectured  from  the  sad  experi- 
ence of  France,  first  with  Italy  in  the  years  1888  and  1889  and 
then  with  Switzerland  from  1893  to  1895. 

The  consequences  of  the  Franco-Italian  tariff  war  were  very 
serious  to  both  countries.  In  1887,  the  year  before  the  conflict, 
French  exports  to  Italy  were  valued  at  $63,000,000;  in  1888  they 
fell  to  $30,000,000.  In  1887  Italian  exports  to  France  amounted 
to  $60,000,000;  in  1888  to  only  $35,000,000,  and  in  1889  to  only 
$26,000,000.  In  1887  France  took  78  per  cent  of  Italy's  exports 
of  wine  to  the  world,  but  in  1888  only  45  per  cent.  France  suf- 
fered particularly  in  her  exports  to  Italy  of  silk,  cotton,  and 
\voolen  goods.  Only  partially  did  either  country  find  other  for- 
eign markets  in  which  to  recoup  itself  for  the  losses.  Both  the 
contending  nations  were  greatly  injured  and  the  competitors  of 
each  were  the  only  ones  to  profit  by  the  struggle.  The  disturbing 
effect  on  the  mutual  commerce  of  this  tariff  war  lingered  for  ten 
years,  although  acute  hostilities  were  at  an  end  by  1890. 

It  was  much  the  same  with  the  Franco-Swiss  tariff  war.  Each 
side  suffered  severe  loss  in  trade  and  none  was  benefited  except- 
ing the  commercial  rivals  of  the  combatants.  French  exports  to 
Switzerland  fell  from  $44,000,000  in  1892  to  $25,000,000  in  1894, 
and,  in  the  same  period,  Swiss  exports  to  France  decreased  from 
$18,000,000  to  $13,000,000.  France's  export  trade  in  wine,  sugar, 
clothing  and  cattle  was  greatly  impaired,  while  Switzerland  suf- 
fered most  in  her  exports  of  silk  and  cottons. 

It  is  not  amiss  to  remind  you  that  the  potash  dispute,  which 
was  not  a  tariff  question,  threatened  a  tariff  war  between  the 
United  States  and  Germany  which,  for  magnitude  of  conse- 
quences, would  have  eclipsed  either  the  Franco-Italian  or  the 
Franco-Swiss  tariff  war.  I  believe,  therefore,  that  no  one  will 
question  the  great  desirability  of  affording  an  easy  means  of  ad- 
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justing  amicably  commercial  differences  between  nations  that 
have  been  diplomatically  espoused  and  yet  cannot  be  settled 
through  this  agency.  The  establishment  of  an  international 
tribunal  such  as  I  have  indicated,  with  ancillary  machinery  for 
inquiry,  conciliation,  and  compromise,  would  popularize  the  cause 
of  international  arbitration  among  business  men  throughout  the 
world  by  facilitating  the  reference  to  it  of  those  disputes  in  which 
they  are  particularly  concerned,  and  the  very  existence  of  the 
system  would  doubtless  exercise  a  salutary  deterrent  influence  on 
any  government  that  might  be  disposed  to  treat  unfairly  the  com- 
mercial or  financial  interests  of  the  citizens  of  another  govern- 
ment in  its  territory. 

I  have  anticipated  that  some  one  might  raise  the  objection  to 
my  proposal  that  commercial  disputes  between  nations  be  sub- 
mitted to  any  international  tribunal,  that  this  is  not  practicable 
unless  they  involve  questions  of  international  law  or  relate  to 
the  interpretation  of  commercial  treaties  existing  between  the 
governments  that  have  diplomatically  espoused  the  disputes. 

I  would  say  in  reply  that  I  recognize  fully  that  there  are  some 
commercial  disputes  between  nations  that  are  not  suited  for  this 
treatment,  particularly  if  they  relate  primarily  to  some  well- 
defined  domestic  policy,  for  example,  a  national  tariff  policy. 
At  the  same  time  there  are  commercial  disputes  that,  while  ap- 
parently not  susceptible  of  trial  by  a  strict,  perhaps  technical, 
arbitral  court,  are  yet  susceptible  of  amicable  adjustment  by  the 
machinery  of  a  flexible  arbitral  system  such  as  I  have  in  mind. 

I  wish,  therefore,  to  lay  all  possible  stress  on  this  proposition: 
If  it  is  desirable  to  arbitrate  every  dispute  between  nations  that 
may  lead  to  political  war,  it  is  equally  desirable  to  adjust  amica- 
bly by  the  same  peace  system  every  controversy  beyond  the 
powers  of  diplomac}'^  which  may  lead  to  a  trade  war  with  all  its 
disastrous  consequences.      (Applause.) 

The  Chairman  :  The  concluding  paper  of  the  morning  will 
be  presented  by  Mr.  E\-erett  P.  Wheeler,  of  New  York,  the 
eminent  Chairman  of  the  Committee  on  Law  Reform  of  the 
American  Bar  Association,  who  has  as  his  subject,  the  "  Presenta- 
tion of  Claims  to  the  Hague  Tribunal." 

THE  PRESENTATION   OF  CLAIMS  TO  THE  HAGUE 

TRIBUNAL 

ADDRESS  OF  MR.  EVERETT  P.  WHEELER 

In  the  present  position  of  the  cause  of  international  arbitration. 
we  should  bear  in  mind  that  the  mere  enactment  of  any  legal 
proposition,  however  wise,  is  of  itself  insufficient.     As  Professor 
Pound  of  Harvard  has  recently  pointed  out.  one  of  the  most  im 
portant  points  in  the  study  of  the  problem  of  jurisprudence  is  to 
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consider  "  the  means  of  making  legal  rules  effective.  This  has 
been  neglected  almost  entirely  in  the  past.  We  have  studied  the 
making  of  law  sedulously.  It  seems  to  have  been  assumed  that 
when  made,  law  will  enforce  itself."  * 

When  the  first  Hague  Convention  was  adopted,  many  diplomats 
were  of  the  opinion  that  it  was  no  more  than  a  pious  wish  which 
would  never  be  made  effective.  We  owe  it  to  President  Roose- 
velt tliat  when  the  controversy  arose  between  Mexico  and  the 
United  States  with  reference  to  the  disposition  of  the  so-called 
"  pious  fund,"  the  controversy  was  referred  to  the  Hague 
Tribunal.  Since  that  time  the  court  has  held  numerous  sessions 
and  has  disposed  of  some  important  controversies.  But  during 
more  than  half  its  existence,  it  has  not  been  in  session.  Little 
attention  has  been  paid  to  the  important  task  of  making  the  access 
to  that  Tribunal  more  easy.  The  old  diplomatic  methods  have 
largely  been  retained.  These  took  no  account  of  an  international 
tribunal  capable  of  deciding  controversies  between  citizens  of 
different  countries.  There  is  perhaps  nothing  more  conservative 
than  diplomacy. 

I  speak  to-day  of  that  great  body  of  controversies  which  con- 
sist of  claims  against  a  sovereign  state  by  citizens  of  another 
sovereign  state.  The  courts  of  England  and  America  on  the 
whole  have  been  disposed  to  hold  that  such  controversies  can 
only  be  dealt  with  through  diplomatic  channels.  Perhaps  no  case 
has  gone  so  far  as  that  of  the  American  Banana  Co.  v.  United 
Fruit  Co.,  reported  213  U.  S.  347.  This  was  an  action  brought 
by  one  citizen  of  the  United  States  against  another.  It  was 
alleged  that  this  defendant,  an  American  citizen,  in  violation  of 
the  Sherman  Act  and  for  the  purpose  of  creating  a  monopoly  of 
the  trade  in  bananas  between  Costa  Rica  and  the  United  States, 
had  procured  the  Republic  of  Costa  Rica  to  seize  the  plaintiff's 
plantation,  to  drive  away  the  plaintiff's  workmen,  and  to  destroy 
the  plantation  itself.  The  Supreme  Court  of  the  United  States 
held  distinctly  that  this  was  not  a  justiciable  controversy;  that 
inasmuch  as  it  was  alleged  that  the  defendant  had  obtained  the 
aid  of  a  sovereign  state  to  commit  the  alleged  torts,  and  they  had 
in  fact  been  committed  by  officials  of  that  sovereign  state,  no 
court  had  the  right  to  award  damages  for  the  injury  that  the  plain- 
tiff had  sustained,  and  that  its  only  redress  was  through  diplo- 
matic channels. 

The  British  courts  before  this  time  had  held  that  the  validity 
of  an  Act  of  State,  as  it  was  called,  of  a  foreign  government, 
could  not  be  inquired  into  by  a  court  of  justice.  To  use  the 
language  of  Lord  Campbell  in  the  Duke  of  Brunswick's  case,  2 
House  of  Lords  i,  27: 

"  The  Lord  Chancellor,  I  presume,  would  not  grant  an  injunc- 

*  Harvard  Law  Review,  Vol.  25,  p.  $14. 
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tion  against  the  French  Republic  marching  an  army  across  the 
Rhine  or  the  Alps." 

But  no  English  decision  in  my  judgment  had  gone  quite  so  far 
as  this  American  decision.  Nevertheless  the  last  word  from  the 
Supreme  Court  declares  the  law  of  the  United  States,  and  justly 
receives  great  consideration  from  the  highest  courts  of  other 
nations.  We  may  therefore  consider  that  for  the  future,  unless 
legislation  should  provide  a  new  remedy,  controversies  such  as 
that  which  form  the  basis  of  this  particular  litigation,  will  be  pre- 
sented through  diplomatic  channels. 

It  is,  however,  obvious  that  such  controversies  are,  in  their  own 
nature,  the  subject  of  decision  by  an  international  tribunal. 
Whetherthe  act  of  a  sovereign  state  in  evicting  citizens  of  another 
state  from  property  of  which  they  were  in  the  peaceable  posses- 
sion and  in  destroying  this  property,  is  or  is  not  lawful,  is  in  its 
nature  capable  of  decision  by  an  impartial  tribunal.  Yet  it  is 
precisely  such  controversies  that  have  frequently  been  made  the 
occasion  or  pretext  for  war.  The  war  now  pending  between  Italy 
and  Turkey  was  declared  for  the  avowed  purpose  of  redressing 
injuries  of  this*character,  which  had  been  inflicted  by  the  Turkish 
government  or  its  citizens  upon  Italian  citizens  who  were  lawfully 
in  that  part  of  the  Turkish  Empire  known  as  Tripoli. 

Inasmuch  as  the  whole  object  of  the  movement  for  international 
arbitration  is  to  prevent  war,  and  since  wars  have  been  frequently 
occasioned  by  controversies  of  this  sort,  it  would  seem  obvious 
that  we  should  at  least  attempt  to  facilitate  the  adjudication  of 
such  controversies  before  the  international  tribunal  at  the  Hague. 

It  is  equally  clear  that  the  more  we  facilitate  the  reference  of 
controversies  to  this  tribunal,  the  more  speedily  shall  we  obtain 
a  permanent  court  of  international  justice.  The  main  reason — 
perhaps  the  only  reason — for  the  character  and  composition  of 
the  present  Hague  Tribunal,  is  that  very  few  controversies  are 
referred  to  it;  that  a  permanent  court  would  not  have  business 
enough  to  occupy  it,  and  that  therefore  it  would  be  unwise  to 
establish  a  permanent  court. 

And  now  leaving  generalities,  let  us  come  down  to  particulars. 
The  present  method  by  which  claims  of  the  character  mentioned 
are  prosecuted  is  this:  A  petition  is  presented  to  the  State  De- 
partment, setting  out  the  grievance  alleged  and  asking  the  govern- 
ment to  present  the  claim  to  some  foreign  power.  An  appoint- 
ment is  made  with  the  Secretary  of  State.  Counsel  for  the  claim- 
ant undertakes  to  present  the  claim.  While  he  is  in  the  midst  of 
his  statement,  the  telephone  bell  rings.  It  is  perhaps  the  Presi- 
dent who  desires  to  confer  with  the  Secretary  of  State.  Public 
business  is,  of  course,  more  urgent  than  the  private  claim,  and  the 
counsel  stops  short  in  his  argument  and  has  it  deferred  to  another 
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day,  while  the  Secretary  attends  to  the  more  urgent  business  put 
before  him  by  the  Chief  Executive.  Or  perhaps  the  Ambassador 
from  Siam  is  announced.  It  would,  of  course,  be  highly  dis- 
courteous for  the  Secretary  of  State  to  refuse  to  receive  the 
Ambassador  of  a  foreign  state.  The  hearing  then  is  by  this 
'interrupted,  and  the  counsel  for  the  claimant  is  remitted  to  some 
other  day.  This  day  may  well  be  remote.  The  Secretary  of 
State  of  the  United  States  is  a  very  busy  person,  who  has  before 
him  a  thousand  matters  of  great  importance  to  the  public  welfare, 
and  it  is  not  possible  that  the  representative  of  a  private  claimant 
should  see  him  whenever,  in  the  interest  of  his  client,  he  might 
desir©  to  be  heard. 

But  let  us  suppose  that  the  counsel  has  been  heard  by  the 
Secretary.  The  next  step  in  the  proceeding  is  to  refer  the  matter 
to  the  Solicitor  for  the  State  Department.  The  Secretary  of 
State  naturally  desires  a  report  from  him.  Accordingly  the 
counsel  attends  before  the  Solicitor.  It  is  true  that  in  this  hear- 
jing  counsel  is  not  interrupted  by  a  visit  from  any  Ambassador, 
tbut  the  telephone  bell  is  just  as  cogent  an  interrupter  as  a  visit 
ifrom  an  Ambassador.  There  are,  of  course,  many  matters  of 
great  importance  concerning  which  the  Secretary  requires  to  con- 
fer with  the  Solicitor,  and  it  is  needless  to  say  that  the  argument 
of  counsel  loses  very  much  of  its  force  in  consequence.  But  let 
us  suppose  that  the  counsel  has  been  heard  before  the  Solicitor. 

It  may  easily  happen  that  the  very  next  day  some  public 
exigency  may  arise  which  may  require  the  Solicitor  to  defer  the 
consideration  of  the  plea  to  a  more  convenient  season.  It  may 
be  important  that  the  Solicitor  should  attend  at  some  diplomatic 
conference  in  Europe.  He  may  be  called  upon  to  take  part  in 
presenting  a  case  on  behalf  of  the  United  States  before  this  very 
Hague  Tribunal.  So  it  may  very  well  happen  that  the  exigencies 
of  public  business  prevent  the  Solicitor  from  passing  upon  the 
claim.  He  may  be  transferred  to  another  post  of  duty,  and  the 
matter  may  thus  have  to  be  presented  to  a  second — sometimes  to 
a  third — Solicitor.  It  is,  alas,  the  fact  that  the  salary  of  Solici- 
tors of  the  State  Department  is  not  what  it  ought  to  be.  It  has 
frequently  happened  that  a  lawyer,  most  eminently  qualified  for 
that  office,  has  been  called  away  from  it  to  some  other  more 
lucrative  position,  and  there  must  be  a  successor  who  will  take 
up  the  business  of  the  Department  de  novo. 

Again,  let  us  assume  that  these  various  obstacles  have  been 
surmounted ;  that  the  second  or  the  third  Secretary  of  State  to 
whom  the  matter  has  been  presented,  or  the  second  or  third 
.Solicitor  before  whom  argument  has  been  had,  is  favorably  in- 
clined to  the  claim.  It  will  naturally  occur  to  you  that  he  may 
feel  that  there  are  other  parties  in  interest  who  should  be  heard 
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before  the  claim  is  actually  pressed  by  the  Department.  It  m; 
very  well  be  that  notice  should  be  given  to  the  adverse  parti< 
and  that  they  may  have  briefs  to  present  and  arguments  to  off( 
Now,  it  is  not  the  usage  of  diplomacy  that  in  such  case  the  cou 
sel  for  the  claimant  should  meet  the  counsel  for  the  adverse  par 
face  to  face.  Each  presents  his  own  case  the  best  he  can,  wi 
very  little  or  no  information  as  to  what  has  been  said  on  the  oth 
side.  No  doubt  the  claimant's  petition  is  on  file.  It  may  be 
brief  is  also  on  file.  But  the  opportunity  which  all  lawyers  co 
sider  so  important  in  judicial  proceedings,  of  meeting  your  adve 
sary  face  to  face  and  discussing  the  subject  orally  in  the  presen 
of  the  tribunal  that  is  to  pass  upon  it,  is  entirely  denied.  A] 
thus  it  often  happens  that  claims  which  are  meritorious,  ai 
claims  which  are  even  finally  allowed,  descend  from  generatii 
to  generation.  The  case  of  the  Brig  Armstrong  is,  perhaps,  t 
most  notable.  That  was  pending  for  half  a  century.  The  cou 
sel  who  has  to  present  a  claim  before  the  State  Department  (ai 
I  do  not  say  the  difficulties  there  are  more  serious  than  they  a 
in  other  departments),  is  frequently  reminded  of  the  famous  lin 
of  Spenser: 

"  Full  little  knowest  thou  who  hast  not  tried. 
What  hell  it  is  in  suing  long  to  bide; 
To  lose  good  days  that  might  be  better  spent, 
To  pass  long  nights  in  pensive  discontent, 
To  speed  to-day — to  be  put  back  to-morrow." 

This  description  of  the  claimant  in  the  court  of  Queen  Eliz 
beth  is  a  picture  of  what  has  occurred  many  times  since  in  t 
Chancellerie  of  every  government  in  the  world.  It  perhaps  w 
inevitable  in  the  days  when  there  was  no  international  tribum 
when  often  armed  intervention  was  asked  in  order  to  enforce 
claim ;  and  when  the  propriety  of  such  intervention  might  well 
disputed  on  grounds  quite  independent  of  the  merits  of  the  claii 
In  short,  under  the  old  system  expediency  was  inevitably  t 
ground  of  .decision,  and  not  justice. 

But  now  we  have  a  court  of  justice.      It  ought  not  then  to 
very  difficult  to  provide   for  the   submission  to  that  court 
claims  against  one  sovereign  state  made  by  the  citizen  of  anothi 
The  means  thereto  which  I  would  suggest  are  these:     Let  the 
be  a  Solicitor  in  the  State  Department  whose  exclusive  busint 
it  shall  be  to  deal  with  all  claims  presented  to  that  Departme 
by  citizens  of  the  United  States  against  any  foreign  governmei 
He  should  have  an  adequate  salary.      His  duty  should  be 
examine  into  these  claims,  not  for  the  purpose  of  passing  final 
upon  them,  but  sufficiently  to  determine  whether  they  are  pi 
sented  in  good  faith :  and  whether  they  have  any  prima  facie  ba; 
which    would    warrant    their    presentation    to    an    internatior 
tribunal. 
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If  they  have,  it  should  be  his  duty  to  communicate  with  the 
proper  officer  of  the  foreign  state  against  whom  the  claim  is  made, 
and  inform  "him  of  the  claim  and  inquire  whether  or  not  the  for- 
eign government  in  question  is  disposed  to  make  any  offer  in 
settlement  of  the  claim,  or  whether  it  insists  upon  the  claim  being 
jiresented  to  the  international  court  of  arbitral  justice.  If  a  com- 
promise should  be  proposed,  it  would  be  the  duty  of  the  Solicitor 
to  submit  this  to  the  counsel  for  the  claimant.  If  the  Solicitor 
were  clearly  of  the  opinion  that  the  offer  should  be  accepted,  it 
would  be  his  duty  to  say  so ;  otherwise  the  decision  would  rest 
with  the  claimant.  If  the  claimant  should  refuse  the  proposed 
compromise,  the  next  step  would  be  the  making  up  of  a  case  and 
the  presentation  of  it  to  the  Hague  Tribunal  in  the  manner 
pointed  out  by  the  Hague  Convention.  Evidence  would  then  be 
taken ;  that  court  would  render  its  decision ;  and  this  decision 
would  undoubtedly  be  respected  and  obeyed  by  all  parties  con- 
cerned. Here  then,  instead  of  delay,  you  have  promptness ;  in- 
stead of  confusion,  you  have  order;  instead  of  expediency,  you 
have  justice. 

May  we  not  hope  that  the  present  administration,  which  has 
done  so  much  to  promote  the  cause  of  international  peace,  will 
recommend  this  proposed  change  of  method  and  do  what  it  can 
to  secure  for  claimants  an  orderly  and  judicial  determination  of 
their  claims  upon  the  merits?     (Applause.) 

The  Chairman  :  In  the  few  moments  before  adjournment  we 
shall  have  a  short  discussion,  under  the  five-minute  rule,  of  the 
topics  of  the  morning.  The  Chair  recognizes  Mr.  John  S. 
EwART,  of  Ottawa,  who  was  one  of  the  British  counsel  in  the 
North  Atlantic  Fisheries  Arbitration  at  The  Hague. 

REMARKS  OF  MR.  JOHN  S.  EWART 

The  only  speech  I  can  remember  ever  having  made  that  had  in 
it  any  reference  to  war  was  delivered  some  years  ago  before  a 
Licensed  Victualers'  Association.  I  had  been  reading  some  arti- 
cles in  the  magazines  laudatory  of  war  and  the  social  benefits  of 
war,  under  such  titles  as  "  God's  Test  by  War,"  "  Moral  Improve- 
ment by  War,"  and  so  on.  You  know  perfectly  well  the  asser- 
tions usually  found  in  such  magazine  articles.  Well,  the  address 
to  the  Licensed  Victualers'  Association  being  an  unremunerated 
occasion,  I  merely  plagiarized  those  articles,  and  I  spoke  to  the 
assembly  of  tavern  keepers  in  somewhat  the  following  way — at 
least,  be  good  enough  to  imagine  that  I  did  address  them  in  some- 
what the  following  way : 

"  Gentlemen :  Modern  science  has  made  it  clear  even  to  the 
stupidest  of  all  the  sobriety-fanatics  that  race  improvement  and 
individual  improvement  come  only  through  strain  and  struggle. 
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Foolish  philanthropists  (as  they  call  themselves)  are  endeavoring 
to  reverse  God's  law.  They  are  trying  to  make  easy  and  monoto- 
nous the  way  to  heaven,  whereas  you  and  I  know  perfectly  well 
that  that  is  the  way  to  degradation  and  to  death.  Hitherto  war, 
fortunately,  has  averted  the  evils  which  would  attend  the  success 
of  those  pernicious  notions ;  for  in  the  past,  war  has  made  il 
necessary  that  men  should  be  courageous  and  strong,  and  thai 
they  should  be  virtuous  in  order  that  they  might  be  courageous 
and  strong.  During  those  heroic  ages,  liquor  has  been  nobl) 
linked  with  war.  Hand-in-hand  they  have  labored  for  the  re- 
generation of  our  race,  and  have  brought  it  to  its  present  pitch  ol 
perfection.  But  the  fanatics  are  now  abolishing  war ;  and  it  is 
becoming  evident  that  mankind,  for  their  elevation  and  theii 
salvation,  will  have  to  depend  upon  drunkenness  alone. 

"  Liquor,  gentlemen,  is  the  splendid  protector  of  society 
Without  its  beneficent  influence  the  weak  and  diseased  would 
drag  out  lives  full  of  misery  to  themselves,  and  full  of  damage 
and  danger  to  society.  Law  has  surrounded  these  weaklings  witli 
the  protection  of  sanitary  safeguards.  Gentlemen,  that  is  flying 
in  the  face  of  great  heaven.  People  ought  not. to  be  thus  pro- 
tected. They  should  not  be  withdrawn  from  the  salutory  opera- 
tion of  the  great  cosmic  law.  On  the  contrary,  there  ought  to  be 
a  statute  requiring  everybody — men,  women  and  children — to  get 
rolling  drunk  at  least  once  a  month.  That,  gentlemen,  is  what  I 
call  God's  Test  by  Liquor.  That,  gentlemen,  is  the  only  way  to 
eliminate  the  degraded  and  the  vicious,  the  only  way  by  which 
the  race  can  be  made  strong,  and  vigorous,  and  manly.  If  any 
one  doubts  the  assertion,  let  him  compare  the  abstemious  Easi 
with  the  beer-imbibing  German,  the  absinthe-loving  Frenchman, 
or  the  whiskey-consuming  Anglo-Saxon — let  him  compare  them, 
I  say,  and  let  him  acknowledge  the  splendid  social  benefits  of 
debauchery. 

"And,  gentlemen,  as  wc  so  well  know,  liquor  is  not  only  the 
principal  factor  in  the  maintenance  of  the  physical  superiority  of 
the  finest  races,  but  it  is  undoubtedly  a  great  moral  uplifter.  See 
how  under  its  benign  influence  all  meanness  and  sordidness  and 
selfishness  slip  away ;  how  the  coward  becomes  courageous ;  how 
the  brotherhood  of  man,  almost  effaced  under  the  degrading  con- 
ditions of  present-day  materialism,  reasserts  itself,  and  removes, 
for  the  time  being  at  all  events,  all  these  foolish  and  adventitious 
distinctions  which  are  the  outcome  of  mere  wealth,  and  rank,  and 
intellect." 

Ladies  and  gentlemen,  leaving  the  Licensed  Victualers'  Asso- 
ciation and  the  speech  of  which  you  have  now  some  idea,  I  adjure 
Mr.  Smiley  to  consider  whether  he  is  not  on  the  wrong  track; 
whether  indeed,  he  is  not  on  two  wrong  tracks — for  I  firmly  be- 
lieve that  all  the  arguments  that  can  be  used  in  favor  of  war  and 
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its  ameliorating  effects  upon  society  are  just  as  valid  when  used 
in  the  support  of  my  proposition  of  universal  drunkenness  once 
a  month.  Mr.  Smiley  wants  to  abolish  war  and  to  prohibit 
liquor.  May  I  ask  him  whether,  in  his  philosophy,  he  has  made 
any  provision  by  which  God  shall  be  enabled  to  carry  on  His 
beneficent  work  throughout  the  universe  without  the  aid  of  these 
agencies  which  hitherto  He  has  always  employed?  It  would  be 
a  cataclysmic  calamity  if,  too  late,  we  were  to  find  out  that  He 
really  could  not  do  it.  Will  Mr.  Smiley  be  good  enough  to  con- 
sider what  I  have  said  and  tell  us,  at  the  next  Conference,  what 
he  thinks  about  it?      (Laughter  and  applause.) 

The  Chairman  :  In  closing  the  morning  session  Mr.  Justice 
RiDDELL  will  add  a  word  or  two  on  a  subject  not  treated  in  his 
very  interesting  address. 

REMARKS  OF  HON.  WILLIAM  RENWICK  RIDDELL, 

L.  H.  D. 

"  The  spirit  moves  me  "  to  say  a  word  or  two  in  regard  to  the 
subject-matter  of  the  address  of  our  friend  from  Georgia,  General 
Meldrim. 

I  think  it  is  a  great  mistake  to  suppose  there  is  less  law  in 
uncivilized  and  partly  civilized  nations  than  in  what  we  call 
wholly  civilized  nations.  There  is  just  as  much  law  being  ad- 
ministered amongst  the  wild  Indians  and  by  the  Cadi  in  Morocco 
and  by  the  Arab  Sheik  as  by  His  Majesty's  Court  of  King's 
Bench  in  Toronto  or  by  the  Supreme  Court  of  the  United  States 
at  Washington.  But  there  is  a  radical  difference  between  the 
two.  The  one,  savage  law,  is  the  law  of  single  instances ;  it  is 
arbitrary.  The  law  of  civilized  nations  is  the  law  of  rule  and  of 
principle.  The  law  which  is  administered  by  the  Sheik  is  law 
for  that  particular  case  and  he  is  not  bound  by  anything  he  has 
said  in  the  past,  and  he  does  not  propose  to  be  bound  by  any- 
thing he  may  expect  to  say  in  the  future.  The  law  in  civilized 
nations  is  a  law  of  rule,  a  law  of  line,  of  decision  and  principle ; 
and  so  amongst  us  lawyers — although  I  am  a  judge  I  still  at  all 
events  pretend  to  be  a  lawyer — we  have  a  Latin  saying  which 
freely  interpreted  means,  "  Miserable  is  that  state  of  servitude 
where  the  law  is  vague  and  uncertain,  where  the  law  is  not  fixed, 
and  is  uncertain." 

Now  to  apply  that.  The  object  aimed  at  I  hope  by  all  lovers 
of  peace  is  not  international  arbitration,  but  judicial  settlement  of 
international  disputes;  the  settlement  of  international  disputes, 
not  by  what  happens  to  occur  to  the  arbiters  for  the  time  being  as 
the  proper  and  reasonable  thing  to  do  in  that  particular  case; 
but  the  decision  of  these  international  disputes  according  to  some 
fixed  principles,  so  that  the  nations  will  know  where  "  they  are 
at."     Law,  of  course,  is  always  a  little — sometimes  more  than  a 
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little — uncertain ;  I  happen  to  know  that.  But  still  the  law  in  our 
nations  is  more  certain  than  in  uncivilized  nations ;  and  the  whole 
object  of  a  conference  like  this  is  to  advance  from  international 
arbitration  to  international,  judicial  settlement  on  established 
principles. 

That  can  be  easily  accomplished  in  time.  I  have  practiced  in 
the  Supreme  Court  in  Canada,  in  Quebec  cases,  where  the  theory 
is  that  the  Court  is  not  bound  by  previous  cases ;  I  have  prac- 
ticed in  the  Privy  Council  where  the  theory  is  that  the  Court  is 
not  bound  by  previous  decisions,  even  its  own ;  I  have  always 
tried  to  find  a  case,  decided  by  that  tribunal,  in  which  a  principle 
is  laid  down,  for  invariably  notwithstanding  theory  that  principle 
will  be  followed.  Arbitration  will  lay  down  no  principle ;  I  defy 
any  one  to  extract  from  any  of  the  great  international  arbitrations 
which  have  taken  place  between  nations  one  good  and  permanent 
principle.  But  judicial  decisions  will  be  reported  and  respected ; 
and  when  once  we  get  a  permanent  international  court  a  body  of 
mternational  lawyers  will  rise  up  whose  pride  and  glory,  as  indeed 
their  business,  it  will  be  to  adjust  international  disputes  by  in- 
terpreting and  applying  the  decisions  of  the  court  previously 
made.  That  is  what  I  desire  to  see.  Let  us  look  beyond  arbi- 
tration, beyond  the  particular  instance  to  the  great  principles  to 
be  handed  down  by  some  standing,  judicial  committee !  (Ap- 
plause.) 

The  Chairman  :  The  Conference  stands  adjourned  until  this 
evening  at  eight  o'clock. 


^*^  BURMESE  BOND 
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THE  LAST  CHANCELLOR  OF  ONTARIO. 

[communicated] 

John  Alexander  Boyd  was  born  in  Toronto,  Canada, 
on  April  23rd,  1837,  and  died  in  the  same  city  on  No- 
vember 23rd,  1916.  He  began  the  study  of  the  law  in 
1860,  after  taking  his  degree  at  the  provincial  Uni- 
versity; and  for  the  long  period  from  1860  to  1916  he 
never  ceased  to  be  a  student  of  the  law.  The  law,  in- 
deed, was  his  delight.  He  was  endowed  with  a  keen 
intellect  and  a  wonderful  quickness  of  perception.  All 
through  his  life  he  worked  hard — his  industry  was 
truly  phenomenal ;  and  he  died,  as  he  had  hoped  to  do, 
in  harness,  for  he  was  engaged  in  trying  cases  up  to  a 
few  days  before  his  death,  and  during  his  short  illness 
made  a  memorandum  of  his  judgment  in  one  case  that 
had  been  reserved,  pathetically  adding  that  he  hoped 
to  give  his  reasons  on  a  later  day. 

Thackeray  describes  Paley,  Pendennis's  neighbour 
in  chambers  in  the  Temple,  as  "  bringing  a  great  intel- 
lect laboriously  down  to  the  comprehension  of  a  mean 
subject,  and,  in  his  fierce  grasp  of  that,  resolutely  ex- 
cluding from  his  mind  all  higher  thoughts  ...  so 
that  he  may  master  that  enormous  legend  of  the  law 
which  he  proposes  to  gain  his  livelihood  by  expound- 
ing." But  Thackeray  forgot,  or  had  never  heard, 
that  there  is  such  a  thing  as  a  natural  taste  for  law — 
perhaps  he  would  have  called  it  an  unnatural  taste — 
tliat  law  is  not  a  mere  "  subject,"  but  a  science,  in  the 

VOL.  XXXVI.  C.L.T. 60 


910  THE   CANADIAK^    LAW  TIMES.  [vOL.    36 

exploration  of  which  much  delight  is  to  be  found. 
Journeying  through  the  apparently  trackless  wilder- 
ness of  precedents,  the  resolute  traveller  lights  upon  a 
path — he  evolves  a  rule  or  principle  and  applies  it  for 
the  benefit  of  his  fellows.  Such  a  happy  traveller  was 
the  Chancellor. 

The  title  of  '*  Chancellor  "  was  retained  after  the 
Court  of  Chancery  was  abolished  on  the  Judicature 
Act  coming  into  force  in  September,  1881,  a  few 
months  after  Mr.  Boyd  was  appointed  directly  from 
the  Bar  to  the  chief  place  in  the  Court  of  Chancery. 
Of  the  long  period  of  56  years  during  which  he  followed 
the  law,  it  will  be  observed,  by  far  the  largest  portion, 
35  years,  was  spent  upon  the  Bench.  He  was  for  a 
comparatively  short  time  in  practice,  for  he  was 
Master  in  Chancery  for  three  years.  He  bore  the  title 
of  Chancellor  for  an  exceptionally  long  period — longer 
than  the  combined  terms  of  his  three  predecessors, 
Chancellors  Blake,  Van  Koughnet,  and  Spragge.  The 
last-named,  however,  nearly  equalled  Chancellor  Boyd 
in  length  of  judicial  life.  As  Vice-Charicellor,  Chan- 
cellor, and  Chief  Justice  of  Ontario,  he  was  34  years 
in  office. 

Mr.  Boyd  was  called  to  the  Bar  in  1863.  Until  his 
appointment  as  Master,  he  was  associated  in  practice 
with  the  late  Mr.  D.  B.  Read,  and  became  well-versed 
in  common  law,  as  well  as  in  equity.  On  resuming 
practice  as  a  barrister  and  solicitor,  he  became  a  mem- 
ber of  the  firm  of  Blake,  Kerr,  &  Boj^d,  and  thence- 
forward until  his  appointment  to  the  Bench  was  a 
leader  of  the  Chancery  Bar,  an  expert  and  brilliant 
advocate,  and  still  an  earnest  student.  He  ''  took 
silk  "  in  1880,  and  was  appointed  Chancellor  in  May, 
1881. 

He  had  much  to  do  with  the  shaping  of  the  practice 
under  the  Judicature  Act.  The  business  before  the 
Court  was  dispatched  by  him  with  great  celerity.  He 
was  famous  for  the  vigour  with  which  he  attacked  long 
trial-lists  and  disposed  of  the  many  motions  made 
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before  him  at  the  regular  daily  sittings  in  Court  and 
Chambers.  As  an  appellate  judge  (sitting  in  a  Divi- 
sional Court)  he  was  usually  associated  with  the  late 
Mr.  Justice  Ferguson  until  the  death  of  that  sound  and 
learned  Judge  in  1904.  They  made  a  strong  team; 
they  seldom  disagreed ;  and,  when  the  judgment  of  the 
Court  was  the  joint  product  of  the  two  minds,  it  was, 
if  not  unassailable,  at  least  a  difficult  one  to  reverse 
on  appeal. 

The  Chancellor  was  knighted  in  1899,  and  made  a 
K.C.M.G.  in  1901.  His  labours  were  not  entirely 
confined  to  strictly  judicial  work.  He  presided  over 
several  Royal  Commissions,  and  was  arbitrator  for  the 
Federal  and  Provincial  Governments  in  some  import- 
ant arbitrations.  He  was  active  also  in  the  work  of 
Church  and  charitable  organisations;  and  sometimes, 
though  not  frequently  enough,  was  induced  to  appear 
as  a  speaker  (not  of  course  upon  controversial  topics) 
at  public  meetings.  He  was  eloquent  and  impressive, 
speaking  very  rapidly,  and  with  much  fire  and  force. 
His  diction  was  choice ;  he  had  a  wide  knowledge  of  the 
English  language  and  literature,  and  was  very  happy 
in  allusion  and  illustration. 

One  of  his  ''  side-industries  "  was  the  annotation 
of  text-books  and  reports.  The  Chancery  Judges' 
library  at  Osgoode  Hall  possesses  the  volumes  thus 
enriched — a  valuable  legacy  to  his  brethren  of  the 
Bench  and  to  those  ' '  yet  for  to  come. ' ' 

Sir  John  Boyd — following  the  fashion  of  his  pre- 
decessors and  contemporaries — ^wrote  his  judgments 
in  most  of  the  important  cases  which  came  before  him. 
Not  in  all  cases,  however;  when  the  exigency  of  the 
case  demanded  it,  he  could,  and  occasionally  did,  de- 
liver orally  a  long  and  sequentially  arranged  opinion, 
lealing  in  felicitous  language  with  the  facts  and  law, 
and  stating  conclusions  with  admirable  precision.  One 
such,  taking  rank  with  his  considered  written  judg- 
ments, was  in  the  case  of  Re  Dwight  and  Macklam,^ 

»  (1887)  15  O.  R.  148. 
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a  ease  of  contempt  of  Court,  in  which  it  was  decided 
that  no  privilege  attached  to  telegrams  in  the  posses- 
sion of  a  telegraph  company.  Mr.  Justice  Osier,  who 
sat  with  the  Chancellor,  in  concurring  said  that  he 
would  not  weaken  the  force  of  what  the  Chancellor 
had  said  by  adding  any  observations  of  his  own. 

The  Chancellor's  judgments  begin  in  vol.  29  of 
Grant's  Reports,  and  are  continued  through  the  thirty- 
two  volumes  of  the  Ontario  Reports,  volumes  9  to  19 
of  the  Practice  Reports,  two  volumes  of  Election  Re- 
ports, and  the  thirty-seven  volumes  of  the  Ontario 
Law  Reports.  His  contributions  alone  would  fill 
many  large  volumes ;  they  cover  an  infinite  varietj-  of 
subjects.  Some  of  his  judgments  were  reversed.  If 
the  Chancellor  had  a  fault  as  a  judge,  it  was  that  he 
was  sometimes  hasty — he  did  not  take  sufficient  time 
for  consideration.  But  he  was  on  the  whole  a  good 
judge  of  fact  as  well  as  of  law,  and  a  '^  master  of 
equity."  Where  he  had  to  consider  a  question  of 
public  interest  and  importance,  he  took  immense  pains. 
Two  judgments  of  historic  import  may  be  mentioned : 
Regina  v.  St.  Catharines  Milling  and  Lumber  Co."^ 
(Title  to  Indian  Lands) ;  and  Rickey  v.  City  of  Tor- 
onto^— the  Toronto  Harbour  and  Ashbridge 's  Bay 
Case. 

The  Chancellor's  relations  with  the  Bar  were  al- 
ways agreeable.  It  could  not  be  said  that  he  en- 
couraged intimacy — indeed  he  was  somewhat  reserved 
in  manner-T^but  he  was  simple  and  democratic  in  his 
ways,  quite  approachable  at  proper  times,  and  cer- 
tainly kind-hearted.  He  had  few  fads,  foibles,  or  ec- 
centricities. He  was  not  the  kind  of  a  man  of  whoni 
stories  are  told,  though  he  himself  was  sometimes  the 
perpetrator  of  a  seemly  jest.  One  that  survives  in 
the  memory  of  Osgoode  Hall  habitues  arose  out  of  a 
motion  to  have  a  County  Court  or  Division  Court  ac- 
tion transferred  to  the  High  Court.    A  County  Court 

»  (1885)  10  O.  R.  196: 
*  (1914)  30  O.  L.  R.  523. 
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judge  was  sued  for  the  price  of  law-books.  His  de- 
fence was  that,  though  he  had  ordered  the  books,  the 
county  corporation  should  pay  for  them.  He  could 
not,  of  course,  try  the  case  himself;  and  it  was  said 
that  all  County  Court  judges  might  be  disqualified  by 
reason  of  possible  interest  in  the  question  to  be  tried, 
[n  the  course  of  the  discussion,  the  Chancellor  sug- 
gested that  the  case  should  be  sent  for  trial  '*  to  some 
County  Court  judge  who  does  not  use  law-books." 

The  title  of  Chancellor  of  Ontario  dies  with  Sir 
John  Alexander  Boyd,  and  it  may  seem  fitting  to  men 
of  his  generation  that  he  should  have  no  successor. 
There  is  no  judge  on  the  Bench  to-day  and  no  one 
prominent  at  the  Bar  who  would  be  spoken  of  as  dis- 
tinctively an  equity  lawyer,  though  the  rules  of  equity 
still  hold  sway,  and  all  real  lawyers  must  be  familiar 
with  them. 

Not  only  for  his  many  years  of  service  on  the 
Bench,  but  by  reason  of  his  unusual  gifts  and  acquire- 
ments and  his  striking  personality,  the  Chancellor  will 
be  long  remembered  by  the  people  of  Ontario. 
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BY  THE  WAY. 

The  Canadian  Law  Times  is  not  so  insensate  as  to 
wish  its  readers  a  Merry  Christmas  this  year.  Any 
one,  not  a  child  or  a  soldier  at  or  from  the  Front,  who 
would  wish  to  be  merry  in  the  midst  of  a  world  in 
agony  has  something  to  be  ashamed  of.  The  primary 
meaning  of  the  Greek  word  ' '  agonia  "  is  "  a  struggle, 
a  contest  for  victory,"  so  we  are  using  quite  the  right 
term.  We  hope,  however,  that  sometime  during  the 
coming  year,  it  may  be  happj'-  with  a  happiness  more 
general,  and  less  self-regarding,  than  any  former  year 
has  been :  the  happiness  of  the  establishment  on  lasting 
foundations  of  peace  upon  earth,  goodwill  towards 
men. 

We  think  many  will  read  with  a  great  deal  of  plea- 
sure the  appreciatory  remarks  concerning  the  late 
Chancellor  of  Ontario  which  accompany  his  photo- 
graph in  this  number.  We  are  at  liberty  to  state  that 
it  is  from  the  pen  of  Mr.  E.  B.  Brown,  K.C.,  the  Editor 
of  our  Law  Reports,  and  who  was  for  some  years 
Editor  of  this  magazine. 

The  Canadian  Law  Times  has  no  desire  to  wing  its 
way  perpetually  through  the  azure  realms  of  inter- 
national and  abstract  law.  It  quite  recognises  that  law 
proper  is  a  pedestrian  science,  whose  footsteps  lie 
among  the  busy  haunts  of  men  and  in  the  market  place. 
Therefore  it  especially  welcomes  papers  on  practical 
legal  subjects,  and  in  addition  to  the  monthly  com- 
mentary upon  recent  English  and  Canadian  decisions, 
it  endeavours  always  to  give  its  readers  at  least  one 
Article  of  a  severely  practical  kind.  This  month  it 
presents  a  most  learned  and  exhaustive  Article  upon 
Certiorari,  by  his  Honour  Judge  W.  B.  Wallace,  of 
Halifax.  The  young  practitioner  will  find  it  a  perfect 
arsenal  of  cases  upon  the  subject  with  which  it  deals. 
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Our  old  friend  and  contributor  Dr.  Silas  Alward 
has  retired  from  the  Deanship  of  the  King's  College 
Law  School  at  Windsor,  N.S.  We  hope  he  may  enjoy 
for  many  years  his  otium  cum  dignitate.  His  succes- 
sor as  Dean  is  Chief  Justice  McKeown,  who  has  long 
taken  a  deep  interest  in  the  school,  and  been  a  member 
of  the  Faculty.  As  the  St.  John  Globe  of  November 
8th  says : — 

'  In  no  perfunctory  way  did  Dr.  Silas  Alward,  K.C.,  discharge 
for  the  long  period  of  twenty-four  years  the  important  duties  of 
Lecturer,  and  for  the  past  fourteen  years  Dean  of  the  King's  College 
Law  School.  The  students  of  each  succeeding  year  were  the  objects 
of  his  constant  attention.  Mere  words  can  give  but  an  inadequate 
idea  of  the  time  and  thought  he  spent  on  the  preparation  of  lectures 
on  important  topics,  giving  the  students  the  benefit  of  his  wide 
study  and  long  experience.  A  number  of  these  lectures,  through 
publication  in  the  Canadian  Law  Times,  were  made  available  to 
lawyers  and  students  all  over  Canada,  and  attracted  wide  attention. 
In  accepting  Dr.  Alward's  resignation  of  the  position  he  so  ably 
and  conscientiously  filled  for  nearly  a  quarter  of  a  century,  the 
faculty  of  King's  College  paid  him  the  only  compliment  in  their 
power,  aside  from  individual  expressions  of  regret  that  his  health 
made  it  impossible  for  him  to  continue  the  work,  by  making  him 
Professor  Emeritus.' 

We  are  glad  to  see  that  the  London  Court  of  Com- 
mon Council  has  approved  of  the  recommendations  of 
the  special  committee  requesting  the  Government : — 

1.  To  give  effect  to  the  earliest  possible  realization 
of  every  alien  enemy  holding  a  partnership  in  business 
with  a  view  to  the  early  and  complete  elimination  of 
all  alien  enemy  influence  or  interest,  past  and  future ; 

2.  The  closing  at  the  earliest  possible  moment  of 
all  alien  enemy  banks  in  the  country; 

3.  That  in  future  the  naturalisation  of  enemy  aliens 
should  be  drastically  restricted; 

4.  That  no  person  except  he  be  of  British  parent- 
age should  be  allowed  to  sit  in  the  House  of  Lords, 
House  of  Commons,  or  the  Privy  Council,  or  be  a 
member  of  any  representative  assembly  or  public  body 
whatsoever ; 

5.  That  all  certificates  of  naturalisation  granted 
since  1904  should  be  reviewed  by  a  tribunal  appointed 
for  that  purpose  by  the  Government. 
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We  lioiDe  the  third  and  fuorth  reeommendatioiis 
will  be  acted  upon,  mutatis  mutandis,  in  this  Dominion. 
If  we  want  to  keep  this  country  truly  British,  we 
should  leave  otf  naturalising  foreign  born  aliens  alto- 
gether. It  is  a  different  thing  with  their  sons  born  in 
Canada.  By  the  time  they  come  to  mature  age,  it 
may  be  hoped  that  they  will  have  severed  their  an- 
cestral affiliations  and  ideas,  and  imbibed  British  sen- 
timents sufficiently  to  make  them  safe  citizens,  as  is 
evidenced  by  the  many  Canadians  of  German  descent, 
but  Canadian  origin,  fighting  in  the  Canadian  Expedi- 
tionary force  at  the  present  time. 

A  man  prominent  alike  in  public  life  and  in  the 
legal  profession  passed  away  in  the  person  of  the 
Honourable  James  Kirkpatrick  Kerr,  K.C.,  whose 
name  is  mentioned  in  our  obituary  column  this 
month.  Formerly  as  a  member  of  the  firm  of 
Blake,  Kerr,  Lash  and  Cassels,  which  he  left  in  1885, 
and  afterwards  of  Kerr,  Macdonald,  Davidson,  and 
Paterson,  Mr.  Kerr  for  many  years  conducted  a  very 
large  Counsel  business,  and  was  regarded  as  one  of 
the  leaders  of  the  Bar  in  Canada.  He  was  also  a  prom- 
inent member  of  the  Liberal  party,  and  at  one  time 
president  of  the  Ontario  Liberal  Association.  He  was 
called  to  the  Senate  in  March,  1903,  and  in  January, 
1909,  was  appointed  Speaker  of  that  body  for  the  11th 
Parliament,  and  held  that  position  until  July,  1911. 
Mr.  Kerr's  death  leaves  a  large  gap  in  the  community 
generally,  and  among  a  wide  circle  of  personal  friends 
in  particular  to  whom  he  commended  himself  by  his 
unfailing  geniality. 

The  sudden  death  of  Major  J.  E.  Meredith,  Adju- 
tant of  the  95th  Battalion,  C.E.F.,  in  London,  came  as 
a  great  shock  to  his  many  friends,  both  in  and  out  of 
the  profession.  Mr.  Meredith  had  already  achieved 
a  high  place  in  the  legal  profession  in  accord  with  the 
traditions  of  his  family  and  had  been  acting  as  As- 
sistant Official  Guardian  for  some  time  before  the  war 
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broke  but.  On  the  outbreak  of  hostilities  he  joined 
the  Queen's  Own  Rifles  and  became  attached  to  the 
95th  on  its  formation.  He  had  formerly,  during  his 
student  days,  been  connected  with  the  Mississauga 
Horse.  We  can  pay  no  better  tribute  to  his  memory 
than  by  quoting  the  eloquent  words  of  Mr.  Justice 
Eiddell  the  other  day  in  Court,  when,  after  speaking 
of  the  death  of  the  Chancellor,  he  continued: — 

"  I  must  not,  however,  close  without  saying  a  word  of  another 
who  had  not  attained  the  position  which  our  brother  the  Chan- 
cellor had,  but  who  nevertheless  duplicated  in  his  life  and  practice 
the  thoroughness  which  marked  the  Chancellor ;  and  an  intellectual 
honesty  which  is  not  all  too  common  amongst  members  of  the  pro- 
fession. I  refer  to  Major  John  Meredith,  of  whose  death  we  have 
just  been  notified — a  man  who  had  everything  in 'this  world  to  make 
him  happy;  a  man  who  had  every  inducement  to  keep  him  at  home; 
happy  in  his  family  relations;  happy  and  successful  in  his  practice 
and  in  his  business  relations;  happy  in  the  friends  which  he 
necessarily  made  and  necessarily  kept  (because  he  was  of  that  kind 
which  must  make  and  keep  friends  of  the  best  of  mankind),  with 
all  the  world  before  him  here,  he  hesitated  not  one  moment  when 
the  terrible  war  began — he  saw  his  duty  with  a  single  eye  and  with- 
out longer  delay  than  was  necessary  to  make  him  a  seasoned  soldier, 
he  went  across  the  sea  in  order  that  he  might  fight  for  all  that  to 
a  Canadian  makes  life  worth  living — might  fight  for  his  country 
for  you  and  for  me. 

"  I  can  say  nothing  by  way  of  eulogy  of  Major  Meredith  which 
will  not  arise  at  once  in  the  hearts  of  those  who  knew  him.  The 
sympathies  of  us  all  go  out  to  his  stricken  father  and  to  my.  Lord 
his  kinsman. 

"  Thank  God  for  men  like  Major  Jack  Meredith." 
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"  Ultimate,''  by  M.  J.  Gorman,^.C.,  Ottawa. 

A  Lawyer's  Descent  into  Hades,  hj  Dr.  Silas  Al- 
ward,  K.C.,  D.C.L. 

The  Place  of  the  Lawyer  in  the  Business  Life  of 
Western  Canada,  by  W.  H.  Trueman,  LL.B.,  Win- 
nipeg. 

Memorandum  re  Uniformity  in  Company  Laiv,  by 
F.  W.  Wegenast,  Toronto. 

Codes  and  Codification,  by  the  Honourable  Mr. 
Justice  Cameron,  Winnipeg. 

Rights  of  Individuals  in  Peace  and  War,  by  W. 
Kent  Power,  B.A.,  LL.B.,  Calgary,  Alberta. 

The  Fryatt  Murder,  by  Professor  Edwin  Maxey, 
University  of  Nebraska. 
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A.  J.  McGillivray,  Department  of  Justice,  Ottawa. 

Some  Instances  of  Legal  and  Academic  Ritual,  by 
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The  Pharmacopoeia  of  a  Botanical  Physician  Later. 
By  The  Hon.  William  Renwick  Riddell,  B.Sc,  B.A. 

(Read  14th  Januaiy  1915.) 

In  a  paper  entitled  "  The  Pharmacopoeia  of  a  Botanical 
Physician  Eighty  Years  Ago,"  read  before  this  Society 
13th  November  1913/  I  enumerated  the  remedies  recom- 
mended by  Samuel  Thomson,  founder  of  the  Thomsonian 
System  of  Medicine,  as  found  in  a  publication  of  1832. 
He  failed  of  recognition  by  the  Regular  Profession,  but 
had  many  disciples.  They  took  the  title,  T.P.  (Thom- 
sonian Practitioner),  and  had  no  little  vogue  throughout 
New  England,  New  York,  and  many  other  parts  of  the 
Union.  As  was  to  be  expected,  they  did  not  confine 
themselves  to  the  remedies  recommended  by  their  master, 
but  discovered  others,  chiefly  botanical,  either  in  substitu- 
tion of  or  in  addition  to  the  original. 

'  See  page  226  of  this  volume. 
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I  do  not  say  anything  about  the  views  expressed  in 
that  work  on  Physiology,  etc.,  but  pay  attention  only  to 
the  Materia  Medica. 

It  will  'be  seen  from  the  list  given  below  how  far  the 
Thomsonians  had  got  beyond  Thomson  ;  indeed,  the  authors 
do  not  hesitate  to  say  that  he  may  be  wrong. 

Not  much  attention  is  paid  by  these  authors  to  the 
Courses  of  Physic  upon  which  Thomson  laid  so  much  stress, 
although  formulae  are  given  for  his  Six  Numbers:  No.  1, 
Lobelia  in  one  form  or  another ;  No.  2,  Capsicum  or  Black 
Pepper,  etc.,  in  tincture ;  No.  3,  Bay  berry.  Sumac,  etc.,  as  an 
astringent;  No.  4,  Golden  Seal,  etc.,  for  Bitters;  No.  5, 
Poplar,  Bayberry,  etc.,  as  a  stomachic ;  No.  6,  Myrrh  and 
Capsicum  in  tincture  (still  met  with  as  Tr.  Caps.  Co.). 
Formulae  are  given  also   for  "the  Thomsonian  Panacea," 
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Tonic  Composition,  Diaphoretic  Composition,  Anti- 
Dyspeptic  Conserve  or  Bread  of  liife,  Dyspeptic 
Powders,  etc.,  etc. 

But  the  more  usual  course  is  to  prescribe  one  or  more 
plants  for  each  particular  disease. 

Below  will  be  found  particularised  the  medicines 
employed.  Where  the  qualities  of  the  plant  as  given 
are  the  same  as  those  given  in  the  earlier  work,  I  do 
not  set  them  out  here. 

It  will  be  seen  that  the  Vermont  practitioners  do  not 
employ  Nos.  8,  13,  16,  17,  25,  27,  28,  29,  33,  34,  36,  40,  41, 
48,  54  of  Thomson's  list,  and  add  67  of  their  own,  making 
a  total  of  113  native  plants  in  their  pharmacopoeia.  They 
also  considerably  enlarge  the  list  of  exotic  plants,  as  well 
as  of  animal  and  mineral  products.  They  excuse  the  use 
of  sulphuric  acid  and  Glauber's  salts  in  case  of  lead 
poisoning  thus :  "  Let  it  not  be  supposed  that  these  articles 
are  opposed  to  a  natural  praxitice;  for  they  contain 
nothing  that  is  not  found  in  the  ultimate  elements  of 
the  human  body,  and  are  not  radically  poisonous ;  besides, 
to  arrest  a  deadly  chemical  agent  in  the  body,  it  is  not 
absurd  to  use  some  more  mild  chemical  substances  as  a 
counter  agent." 

The  following  list  gives  all  medicines  mentioned  in  the 
entire  work : — 

{N.B. — In  this  list  all  numbers  from  1  to  58  inclusive 
are  to  be  found  mentioned  in  the  work  by  Samuel 
Thomson,  published  at  Hamilton,  Upper  Canada,  in  1832. 
All  those  above  58,  and  also  such  of  those  in  the  former 
list  as  are  not  enclosed  in  parentheses,  are  to  be  found 
mentioned  in  The  Book  of  Health,  by  Robertson  and 
Wilcox,  published  at  Bennington,  Vermont,  in  1843.  The 
names  in  italics  are  those  used  by  the  authors.) 

Ranunculaceae. — 1.  Golden  <Sieai,  Hydrastis  Canadensis, 
"  a  good  bitter  tonic,  slightly  laxative,  the  root." 

59.  Goldthread,  Coptis  trifolia,  a  tonic  and  astringent 
(the  root  only  is  used),  administered  in  Scarlet  Fever,  etc. 

60.  Black  Cohosh,  Cimicifuga  racemosa  (called  Macrotys 
racemosa  in  this  work),  "  the  root  is  aromatic  and  stimu- 
lating ;  loosens  the  lung  and  vomits ;  the  leaves  are  bitter 
and  cause  sneezing." 


414  TRANSACTIONS   OF  THE  [Sesp.  lxxix. 

Magnoliaceae. — 61.  White-wood,  Liriodendrontulipifera: 
"  An  active  tonic,  good  for  Hysteria.     The  bark." 

Nymphaeaoeae.  —  2.  White  Pond  Lily,  Nymphaea 
odorata  or  N.  tuberosa,  the  root  used  as  an  astringent. 

Papaveraceae.  —  62.  Celandine,  Chelidonium  majus. 
Used  in  a  tincture  for  Ringworm  and  Tetters,  also  to 
promote  the  secretions  of  the  Liver. 

63.  Bloodroot,  Sanguinaria  Canadensis,  an  ingredient  in 
Pulmonary  Balsam,  an  emetic,  made  into  a  salve  with 
beef's  gall  for  Cancer,  as  a  powder  sprinkled  on  ulcers  and 
specific  sores,  and  snuffed  up  for  Polypus  and  Catarrh.  It 
also  removes  proud  flesh  and  is  good  for  Cough  and  Croup. 

Cruciferae. — 3.  Mustard,  Brassica  nigra. 
4.  Horseradish,  Nasturtium  Armoracia. 

64.  Raddish,  Raphanus  sativus,  juice  used  for  renal 
calculi. 

65.  Cabbage,  Brassica  oleracea,  preventative  of  and  a 
remedy  for  scurvy. 

66.  Scurvy  Grass,  Barbarea  praecox,  preventative  of  and 
a  remedy  for  scurvy. 

TiLiACEAE. — 67.  Basswood,  Tilia  Americana.  Wilted 
leaves  applied  in  Erysipelas. 

LiNACEAE. — 68.  Flaxseed  (linseed),  Linum  usitatissimum. 
For  poultices  and  mucilaginous  tea 

Geraniaceae. — 69.  Wood  Sorrel,  Oxalis  acetosella,  the 
inspissated  juice  used  as  a  vegetable  caustic  for  cancers 
and  tumors. 

70.  Cranesbill,  Geranium  maculatum,  an  ingredient  in 
Dysentery  Powder,  given  as  an  emetic  in  mineral  poisoning 
and  as  an  enema  in  Flooding. 

Rutaceae. — 5.  Prickly  Ash,  Zanthoxylum  Americanum 
(called  here  Xanthoxylon  fraxineum),  a  fine  diffusable 
stimulant,  without  producing  much  heat  —  sweating, 
quieting  and  purifying — the  bark  and  berries. 

71.  Rue,  Ruta  graveolens,  an  ingredient  in  nerve  ointment. 

72.  Lemon,  Citrus  Limonium,  used  in  lemonade  as  a 
cooling  and  acid  drink. 

Anacardiaceae.  —  6.  Sumac,  Rhus  typhina  or  R. 
aromatica — in  this  work  the  species  R.  glabra  (here  called 
glabrum)  is  specified.  It  is  very  widely  used  and  in  almost 
all  kinds  of  diseases. 
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Celastraceae.  —  73.  Bittersweet,  Celaatrus  scandens, 
"  the  bark  of  the  root  makes  a  very  valuable  ointment  for 
swellings,"  and  is  also  an  ingredient  in  the  Nerve  Ointment. 

Sapindaceae. — 74.  Striped  Maple,  Acer  Pennsylvanicum, 
wilted  leaves  applied  in  Erysipelas. 

Leguminosae. — 7.  Red  Clover,  Trifolium  pratense. 

75.  Cassia  (or  Qitossia), Cassia  Marylandica,  an  ingredient 
in  wine  bitters  and  given  for  suppression  and  chlorosis. 

76.  Wild  Indigo,  Baptisia  tinctoria,  "  makes  an  excellent 
poultice  to  prevent  mortification  and  for  ulcers — the  bark 
of  the  root." 

Rosaceae. — Rose  family  proper.  (8.  Evan  Root,  Geum 
rivale.) 

9.  Red  Raspberry,  Rubus  triflorus  or  R.  strigosus. 

77.  Blackberry,  R.  villosus,  the  root  of  which  is  used  in 
making  dysentery  powder. 

78.  White  Strawberry,  Fragaria  Virginiana  (var.  alba) 
as  a  diuretic,  the  vine  is  one  ingredient  in  a  drink  given  in 
Renal  calculus. 

79.  Roseleaves,  Rosa  (different  species),  ingredient  in  eye 
water. 

The  Pear  Subdivision.     10.  Peach,  Prunus  Persica. 
11.   Wild  Cherry,  Prunus  Pennsylvanica. 

80.  Black  Cherry,  Prunus  serotina,  bark  used  in  spice 
bitters,  dysentery  powder  and  fruit  in  Improved  Rheumatic 
drops. 

81.  Apple,  Pyrus  Malus,  sour  apples  roasted  are  given  as 
a  drink  in  Typhus  Fever. 

Hamamelaceae. — 12.  Witch  Hazel,  Hamamelis  Virginica. 

Haloragidaceae. — 82.  Marestail,  Hippuris  vulgaris,  a 
snuff  made  of  this  will  cure  nose  bleeding  immediately. 

Umbelliferae.  (13.  Archangel,  Archangelica  atropur- 
purea.) 

83.  Carrots,  Daucus  Carota,  applied  as  a  poultice  in 
abscesses. 

84.  Parsley,  Carum  Petroselinum  (Petroselinum  sativum), 
the  root  an  ingredient  in  Pulmonary  Balsam  and  used  as 
a  diuretic. 

Aral: ACE AE. — 14.  Gensang,  Aralia  quinquefolia,  called 
in  this  work  Panax  quinquefolia,  "  nervine  and  tonic,  good 
in  dyspepsia,  debility  and  irritability  of  the  nerves." 
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85.  Spikenard,  Aralia  racemosa,  used  in  making  Pul- 
monary Balsam,  "  healing,  purifying,  good  for  the  lungs. 
Root  and  berries." 

86.  American  Sarsaparilla,  Aralia  nudicaulis,  used  in 
making  Alterative  Syrup  (Sarsaparilla  Syrup),  given  for 
Tetters  and  specific  disorders. 

CoRNACEAE. — 87.  Boxivood  or  Rose  Willow,  Cornus 
florida,  flowers  or  bark  used  in  making  Female  Restorative, 
"  tonic  and  strengthening,  a  substitute  for  Peruvian  bark, 
valuable  in  female  sickness." 

88.  Green-osier,  Cornus  sericea  (Kinnikinnik),  made 
into  a  tea  for  bathing  inflamed  eyes,  a  poultice  for  cancer 
and  an  ingredient  in  the  Alterative  Syrup.  "  Heating  and 
purifying,  good  for  sore  eyes,  stops  Vomiting.     The  bark." 

Caprifoliaceae. — 89.  Elder,  Sambucus  Canadensis,  or 
S.  pubens,  bark  used  in  making  Diuretic  Cordial,  flowers 
in  Alterative  Syrup. 

90.  HigJi  Cranberry,  Viburnum  Opulus  (called  V. 
Oxeconus  in  this  work),  bark  used  in  making  "Mothers' 
Relief,"  an  ecbolic,  "  relaxes  spasms." 

Rubiaceae. — 15.  Clivers  or  Cleavers,  Galium  Aparine, 
"  an  active  diuretic ;  very  good  in  Strangur}^,  gravel  and 
dropsy." 

91.  Partridge  Berry,  Mitchella  repens,  the  bark  for  renal 
calculi  and  as  an  ecbolic. 

Valerianaceae.  —  (16.  American  Valerian,  Valeriana 
sylvatica.) 

CoMPOSiTAE. — (17.  Squaw-weed,  Senecio  aureus.) 

18.  ElecampaTie,  Inula  Helenium,  "  tonic  and  expectorant, 
very  good-in  consumption,  the  root." 

19.  Mayvjeed,  Maruta  Cotula  (called  in  this  work 
Anthemis  Cotula),  generally  called  Smartweed. 

20.  Wor-mwood,  Artemisia  Absinthium, 

21.  Tanzy,  Tanacetum  vulgare. 

22.  Chamomile,  Anthemis  nobilis. 

23.  Burdock,  Lappa  oflScinalis. 

24.  Thoroughwort  is  in  this  work  called  Boneset, 
Eupatorium  perfoliatum,  an  emetic  or  used  as  a  tea  to 
induce  perspiration,  "  a  valuable  universal  medicine,  a  hot 
infusion  sweats  and  vomits,  cold  it  is  a  laxative." 

(25.  Featherfew,  Chrysanthemum  Parthenium.) 
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26.  Golden  Rod,  Solidago  nemoralis,  called  in  this  work 
S.  odora  (i.e.  odorata),  made  into  a  tea  for  headaches. 
(27.   Wild  Lettuce,  Lactuca  Canadensis.) 
(28.  Bitter  Thistle,  Silybuin  Marianum.) 
(29.  Gardia  benedictus,  Cnicus  benedictus.) 

92.  Coltsfoot,  Tussilago  Farfara,  an  ingredient  in  Catarrh 
Snuff. 

LoBELiACEAE.  —  30.    Lobelia,   Lobelia    inflata,   used   in 
practically  every  disease  as  an  emetic,  etc.,  the  sheet  anchor 
of  the  Thomsonian  system. 
.  Ericaceae. — 31.  Pipsissewa,  Chimaphila  umbellata. 

93.  Wintergreen,  Gaultheria  procurabens,  useful  for 
diseases  of  the  Urinary  organs,  dropsy,  cancers  and  scrofula. 
The  whole  plant.     Young  plant  used  in  making  Spice  Bitters. 

94.  Uva  Ursi,  Arctostaphylos  Uva-ursi,  for  Inflamma- 
tion of  the  Kidneys. 

95.  Cranberry,  Vaccinium,  different  species.  The  juice 
made  into  a  drink  in  Typhus  Fever  and  Inflammation 
of  the  Liver. 

Plantaginaceae. — 96.  Plantain,  Plantago  major,  the 
wilted  leaves  applied  in  Erysipelas. 

Scrophulariaceae.  —  32.  Balmony  or  Bitter  Root, 
Chelone  glabra,  in  very  wide  use.     (See  also  No.  126  below.) 

(34.   Mullen,  Verbascum  Thapsus.) 

Plumb  agin  ace  ae.  —  (33.  Marsh  Rosemary,  Statice 
Limonium.) 

Verbenaceae.  —  35.  Blue  Vervine,  Verbena  hastata, 
'  tonic  and  emetic,  good  in  ague  and  fever  and  coughs." 

(36.   White  Vervine,  Verbena  urticifolia.) 

Labiatae. — 37.  Spearmint,  Mentha  viridis,  "diffusible 
stimulant,  diuretic  and  aromatic,  makes  a  good  drink  in 
colds  and  inflammatory  diseases.     The  oil  relieves  piles." 

38.  Peppermint,  Mentha  piperita,  "  stimulant  and  aro- 
matic, makes  a  fine  stimulating  drink  for  cold ;  essence 
on  sugar  relieves  pain  in  stomach  and  bowels." 

39.  Pennyroyal,  Hedeoma  pulegioides,  "stimulant, 
aromatic  and  emmenagogue." 

(40.  Summer  Savory,  Satureia  hortensis.) 
(41.  Horehound,  Marrubium  vulgare.) 
97.  Sage,  Salvia  officinalis,  used  for  making  a  tea,  useful 
in  pleurisy,  inflammation  of  the  bowels  and  measles. 


418  TRANSACTIONS  OF  THE  [Sess.  lxxix. 

98.  Origanum,  Origanum  Majorana,  oil  used  in  inflam- 
matory and  chronic  rheumatism,  an  ingredient  in  Rheu- 
matic Drops  and  Liniment. 

99.  Rosemary,  Rosmarinus  officinalis,  used  in  making 
Rheumatic  Liniment. 

100.  Scullcap,  Scutellaria  lateriflora;  an  ingredient  in 
Wine  Bitters,  stimulating  Tea,  Nerve  Powder,  given  as  a 
drink  in  Lockjaw  and  Fever. 

101.  Balm,  Monarda  didyma,  made  into  a  tea  (Oswego 
tea),  for  inflammation  of  the  Lungs. 

102.  Dandelion,  Taraxacum  Dens-leonis  (called  Leon- 
todon  Taraxacum  in  this  work),  the  inspissated  juice 
administered  in  Dropsy,  Jaundice,  Hypochondria  and 
Complaints  of  the  Liver. 

108.  Catnip,  Nepeta  Cataria,  produces  sweating  and 
expels  wind,  a  valuable  medicine  for  children. 

BoRRAGiNACEAE. — 104.  Gomfrey,  Symphytum  officinale ; 
used  as  an  ingredient  in  making  Pulmonary  Balsam. 

Solan  ACE  AE. — 42.  Capsicum.,  Capsicum  annuum,  used 
almost  universally. 

43.  Bitter  Sweet,  Solanum  Dulcamara,  an  ingredient  in 
Nerve  Ointment. 

Apocynaceae.  — 105.  Indian  Hemp,  Apocynum  can- 
nabinum,  "  diuretic,  slightly  laxative  and  antispasmodic, 
good  in  dropsy,  the  extract  is  said  to  cure  fits  and  promote 
the  absorption  of  tumors ;  relaxing  and  quieting  to  the 
system." 

AscLEPiADACEAE. — 44.  MUkweed,  Asclepias  (Syriaca  it 
is  called  in  this  work),  "  it  promotes  perspiration  and  urine  ; 
good  in  gravel,  dropsy,  fever  and  inflammations." 

106.  White  root  ov  pleurisy  roo^,  Asclepias  tuberosa ;  an 
ingredient  in  Cough  or  Fever  Powder  and  given  in  Dropsy 
of  the  Chest,  Apoplexy,  Bleeding  from  the  Stomach,  In- 
flammation of  the  Stomach,  Low  Fever,  etc. 

Aristolochiaceae. — 45.  Snakeroot,  Asarum  Canadense, 
"  the  root  is  aromatic  and  stimulating,  loosens  the  lungs 
and  vomits,  the  leaves  are  bitter  and  cause  sneezing." 

107.  Virginia  Snakeroot,  Aristolochia  serpentaria, 
"sweating  and  strengthening." 

Chenopodiaceae. — 108.  Wor'm.seed  or  Oak  of  Jerusalem,, 
Chenopodiura  ambrosioides,  .var.  Anthelminticum  is  meant. 
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(C.  Botrys  is  more  usually  known  as  Jerusalem  oak  how- 
ever.)    The  flowers,  seed  or  oil  used  as  an  anthelmintic. 

PoLYGONACEAE.  —  46.  Yellow  Dock,  Rumex  Crispus, 
poultice  for  Tetters,  Cancer  and  Itch  ;  also  used  in  making 
alterative  Syrup. 

109.  STTiartweed,  Polygonum  aviculare  (P.  punctatum  in 
this  work),  "  stimulates,  equalizes  the  circulation  and 
prevents  mortification,  an  effectual  fomentation  for  bruises 
and  inflammations." 

Lauraceae. — 110.  Sassafras  (called  in  this  work  Laurus 
sassafras).  Sassafras  officinale,  used  in  making  Tonic  Com- 
position, Alterative  Syrup  and  Strengthening  Plasters; 
"good  for  rheumatic,  scrofulous  and  eruptive  diseases, 
The  bark ,  of  the  root.  The  pith  infused  in  rose  water 
makes  a  fine  eye  water." 

Urticaceae. — 47.  Slippery  Elm,  Ulmus  fulva,  used  as 
mucilaginous  drink,  also  bark  powdered  dry. 

111.  H(yps,  Humulus  Lupulus,  made  into  a  decoction 
and  applied  as  a  wash,  a  fomentation  in  White  Swelling. 
Spasms,  Convulsions,  Inflammation  of  Kidneys,  Stomach 
or  Bowels,  Pleurisy,  etc. 

Juglandaceae. — (48.  Butternut,  Juglans  cinerea.) 

112.  HicJcory,  Carya  alba,  the  lye  evaporated  to  dryness 
and  pulverized,  used  "to  remove  Fungous  Flesh,  Fistules, 
Cancers,  etc." 

Cupuliferae. — 113.  White  Oak,  Quercus  alba,  bark  for 
astringent  decoctions  and  plasters,  also  an  ingredient  in 
Dysentery  Powder. 

114.  Red  Oak,  Quercus  rubra,  the  lye  from  the  bark 
boiled  down  and  made  into  a  plaster  for  Cancer  (Gallnuts 
or  Nutgalls  may  also  be  mentioned  here,  an  ingredient  in 
Pile  Ointment). 

115.  Beech,  Fagus  ferruginea,  wilted  leaves  applied  in 
Erysipelas. 

Myricaceae. — 49.  Bayberry  or  Candleberry,  Myrica 
cerifera,  used  very  extensively. 

50.  J/eoc^ow  i'^erii,  Comptonia  asplenif olia.    (See  No  116.) 

116.  Meadow  Fern.  This  name  is  in  this  work  given  to  the 
Sweet  Gale,  Myrica  Gale,  which  is  said  to  be  "  healing  and 
purifying.  An  ointment  made  from  the  burs,  cures  Itch, 
Saltrheum  and  Tetters,  and  the  decoction  may  be  drunk." 
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Betulaceae. — 51,  Black  Birch,  Betula  lenta  ;  used  as  an 
ingredient  in  the  Tonic  Composition  and  Cholera  Syrup. 

Salicaceae. — 52.   White  Poplar,  Populus  alba. 

53.  Stinking  Poplar,  Populus  balsarnifera.  \^Note. — The 
species  is  not  mentioned  in  this  work  ;  "  poplar  "  is  widely 
prescribed.] 

(54.  Balm,  of  Gilead,  P.  balsarnifera,  var.  Canadensis.) 

CoNiFERAE. — 55.  Balsam  Fir,  Abies  balsamea. 

56.  Hemlock,  Abies  Canadensis :  Bark  an  ingredient  in 
Dysentery  Powder,  Rheumatic  Drops  and  Tonic  Com- 
position as  an  Astringent  and  for  topical  application  in 
Inflammatory  Rheumatism. 

117.  Cedar,  Thuja  occidentalis,  given  for  Rheumatism. 
(See  No.  128  below.) 

Araceae. — 57.  Skunk  Cabbage,  Symplocarpus  foetidus 
(called  in  this  work  Ictodes  foetida),  "  Good  for  Coughs, 
Asthma,  Spasms  and  Worms." 

118.  Wild  Turnip,  Arisaema  triphyllum,  an  ingredient 
in  Pulmonary  Balsam,  and  used  as  an  expectorant  in  In- 
flammation of  the  Lungs. 

Orchidaceae.  —  119.  Lady's  Slipper,  Cypripedium 
pubescens,  an  ingredient  in  the  Bread  of  Life  (anti- 
dyspeptic  conserve),  the  root  is  an  ingredient  in  the 
Nerve  Powder,  a  tea  made  from  it  is  administered  in 
simple  Inflammatory  Fever  and  Locked  Jaw. 

120.  Crawley  Root,  Corallorhiza  odontorhiza,  "a  nervine 
and  antispasmodic,  the  roots  with  white  root,  cayenne  and 
lobelia  make  an  excellent  fever  powder." 

LiLiACEAE. — 58.  Wake  Robin,  Trillium  erythrocarpum, 
used  in  making  Cough  or  Fever  Powder. 

121.  Beth,  Trillium  latifolium  (says  this  work),  an 
ingredient  in  the  Female  Restorative  and  given  in  Uterine 
Hemorrhage,  etc.,  "  a  good  astringent  and  tonic,  useful  for 
debility,  coughs,  fluor  albus,  etc.     The  root." 

122.  Unicorn,  called  in  this  work  Helonias  dioicia,  prob- 
ably H.  buUata,  an  ingredient  in  Mothers'  Relief,  Wine 
Bitters,  Female  Restorative,  administered  for  Chlorosis,  etc. 

123.  Solomons  Seal,  Polygonatum  giganteum  (called 
P.  multiflorum  in  this  work,  but  that  species  is  cultivated), 
"  strengthening,  excellent  in  female  weakness.  The  root." 
(See  No.  127  below.) 
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Gbamineae. — 124.  Oats,  A  vena  sativa,  a  fomentation  for 

pleurisy. 

Filices.— 125.  Brake,  Pteris  aquilina,  used   in    making 

Nerve  Ointment. 

The  identification  of  the  above  species  is  fairly  certain, 
but  there  are  some  plants  named  in  this  work  which  are 
diflScult  to  identify. 

Queen  of  the  Meadow  is  probably  Thoroughwort  or 
Boneset,  Eupatorium  perfoliatum. 

126.  Culver's  Physic  or  Black  root  is  probably  Veronica 
Virginica  of  the  Figwort  Family.  It  is  dried  and  pulverized 
and  with  partially  evaporated  ox-gall  made  into  Bile  or 
Peristaltic  Pills. 

127.  Saffron  is  probably  the  American  saffron,  Colchicum 
autumnale,  of  the   Lily  Family;    made  into   a  drink  for 

Measles. 

128.  Juniper  is  probably  Juniperus  communis,  of  the 
Cypress  family  of  Conifers.  The  berries  are  given  as  a 
diuretic  in  cases  of  Strangury. 

In  exotic  plants,  in  addition  to  bitter  almonds,  ginger, 
black  pepper,  cloves  and  myrrh,  mentioned  in  the  earlier 
work,  this  work  mentions  copaiva,  aniseed,  cinnamon, 
allspice,  guiacum,  Peruvian  bark,  liquorice  root. 

Vegetable  products  named  are  lye,  sugar,  molasses, 
vinegar,  sweet  or  olive  oil,  castor  oil,  Indian  meal,  bran- 
bread,  camphor,  rice,  white  turpentine,  spirits  of  turpentine, 
Burgundy  pitch,  resin,  India  rubber,  lemon  juice,  metheglin, 
charcoal,  yeast,  burnt  sponge,  and  spunk  (applied  burning 
to  a  cancer  to  induce  suppuration). 

Animal  products  are  not  unknown,  milk,  buttermilk, 
salt  butter,  honey,  bees'  wax,  a  tea  made  of  the  honey  bee 
(recommended  as  a  diuretic  in  case  of  stone,  strangury,  etc.), 
lard,  mutton  tallow,  oxgall,  deer's  horn  ;  and  a  few  mineral 
products,  lime  (quick  and  slaked),  lime  water,  prepared 
chalk,  chloride  of  lime,  caustive  (caustic)  potash,  sulphur, 
magnesia,  Glauber's  salts,  alum,  ammonia,  sal  ammoniac, 
saltpetre,  nitrous  ether,  cream  of  tartar,  calcined  oyster 
shells,  sulphuric  acid,  copperas,  soda,  salaeratus ;  while 
alcohol,  brandy  and  gin  are  used,  the  former  two  as  a 
remedy  for  poisoning  by  essential  oils  and  in  making 
Improved  Rheumatic  Drops;  the  gin  as  a  diuretic. 
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IStUiam  laentaotck  ^ibbell 


"  The  Canadian  Forces  '^ 


AX    ADDRESS    II Y 

THE    HONOURABLE    WILLIAM    REXWICK    RIDDELL,    LL.D. 

justice  of  the  supreme  col'rt  of  oxtarto 

Proposixg     the    Toast — "The  Caxadiax  Forces" 

At  a   Baxqiet  of  Cyrexe  Preceptorv.  Xo.  29,  K.T..  Toroxto, 
February  7th,  1917. 


Sir  Knights  and  Gextlemen, — Not  being  a  member  of  the  Order  of 
Knights  Templar,  I  feel  the  more  complimented  at  being  asked  to  propose 
this  toast.  I  am  indeed  somewhat  at  home  in  the  Blue  and  not  wholly  a 
stranger  in  the  Royal  Arch  amongst  those  who  have  found  the  Word  :  bnt 
my  knowledge  of  Knight  Templary  is  e.xoteric  and  only  that  which  any 
one  not  admitted  to  your  mysteries  may  have. 

Something  of  the  Knights  Templars  of  history  of  cour.se  all  know. 
Founded  almost  exactly  eight  hundred  years  ago,  they  went  down  in  blood 
and  torture  after  an  illustrious  career  of  two  centuries.  When  Jacques  de 
Molay  on  that  little  island  in  the  Seine  rendered  up  his  heroic  soul  in 
the  flames  of  martyrdom,  summoning  ruthless  king  and  treacherous  pope 
to  meet  him  before  the  throne  of  God,  the  old  order  of  Knights 
Templars  passed  away. 

For  two  hundred  years  these  devoted  men  had  stood  in  the  very  fore- 
front of  battle  for  Christianity  and  civilization,  and  none  too  generous  praise 
has  been  their  meed  from  history.  Without  them,  it  might  well  have  been 
that  the  Paynim  would  have  conquered  ;  but  ever  they  stood  steadfast,  true 
to  their  vow  "  to  fight  with  a  pure  mind  for  the  supreme  and  true  King."  .\nd 
we  now  enjoy  the  fruits  of  their  labours  and  sacrifices. 

I  do  not  know,  not  being  admitted  into  the  arcana,  whether  the  modern 
Order  of  Knights  Templar  has  a  valid  claim  to  represent  that  of  the  olden 
time.  I  have  met  those  with  whom  it  is  almost  a  matter  of  religion  that  the 
succession  of  Grand  Masters  is  known  from  Jacques  de  Molay  to  Sir  Sidney 
Smith,  and  that  there  never  was  a  breach  of  continuity.  Others  again  I  have 
known  who  deride  such  a  claim  and  express  themselves  well  satisfied  with 
their  position  as  members  of  an  acknowledged  and  legitimate  degree  of  Frec- 
masonrv. 


However  it  may  seem  to  a  Knight  Templar,  to  me  it  is  of  little  moment 
what  the  fact  may  be.  Let  the  dead  past  bury  its  dead,  and  let  us  live  in  the 
living  present.  All  may  live  in  accord  with  the  oath  of  the  former  Order,  and 
fight  with  a  pure  mind  for  the  supreme  and  true  King.  And  when  was  it  so 
necessary  as  at  the  present  time,  when  the  world  is  in  travail  and  the  last 
great  fight  is  being  fought  'i 

What  of  our  Empire  'i     Is  it  not  the  true  Templar  in  this  struggle  'i 

Other  nations  went  into  this  war  from  various  reasons.  Russia  desired 
to  free  herself  from  the  commercial  tyranny  of  Germany  as  well  as  to  protect 
the  "little  brother"  Serbia.  France  was  forced  to  fight  or  to  tread  again  the 
bitter  vale  of  humiliation  ;  it  needed  not  the  yearning  after  the  Provinces 
loved  and  lost — rich  Alsace  and  beautiful  Lorraine — to  induce  her  to  take  up 
the  sword.  Italy  longed  for  her  Italia  yet  Irredenta,  her  unredeemed  members. 
The  brutal  greed  after  the  world's  commerce  and  wealth,  and  world  power, 
which  induced  Germany  to  go  to  war,  was  almost  equalled  by  that  of  the  Fox 
of  the  Balkans,  who  guessed  that  the  Central  Powers  would  win  the  war — 
thank  God,  he  guessed  wrong — and  struck  the  treacherous  blow  that  \\\> 
country  and  he  might  be  aggrandized.  Austria  in  part  was  influenced  by 
desire  of  territorial  expansion  and  in  part  was  hypnotized  by  her  dominant 
partner  ;  while  poor  Turkey  was  almost  literally  kicked  into  war  by  her 
German  Old  Man  of  the  Sea. 

But  Britain  had  no  lack  of  commerce.  She  was  as  she  is — supreme  in 
wealth  and  the  mightiest  power  in  the  world.  She  had  no  jealousy  of  other^ 
or  fear  of  rivals.  She  had  as  much  territory  as  she  desired  and  more,  tht 
weary  Titan  bearing  much  more  than  a  fair  share  of  the  White  Mans  burden. 
She  had  no  Britannia  Irredenta,  no  lost  Provinces  to  recover;  no  nation 
dictated  her  financial  policy  or  her  cvistoms  tariff.  She  wished  nothing  more 
and  nothing  else  than  to  be  let  alone  to  carry  on  her  business  and  to  develop 
in  her  own  way.  There  may  have  been  here  and  there  a  fire-eater  who  believing 
that  a  conflict  with  the  arrogant  braggart  of  Central  Europe  was  inevitable, 
thought  it  might  as  well  come  now  as  later  ;  there  may  have  been  here  and 
there  a  merchant  or  a  financier  who,  weary  of  unfair  competition,  was  willing, 
nay  even  desirous  thatlhe  good-nitured  complaisance  of  Britain  toward  her 
ungrateful  and  sneaking  competitor  should  cease  and  that  that  nation  should 
be  taught  if  necessary  by  the  sword  that  its  underhanded  conduct  must  cease: 
here  and  there,  there  may  have  been  an  adventurer,  a  restless  spirit  who 
desired  war  for  its  own  sake  :  but  I  say  without  hesitation,  and  without  fear  of 
successful  contradiction  that  the  great  mass  of  the  British  people,  gentle  and 
simple,  noble,  merchant  and  labourer,  had  a  passion  for  peace,  desired  nothing 
but  peace,  envied  and  hated  no  people,  wanted  but  to  be  let  alone. 

That  was  not  to  l>e. 

The  Blond  Beast  made  his  spring  so  long  prepared  ;  an  innocent  peopli- 
who  had  done  nothing  to  offend,  whose  sole  crime  was  their  standing  in  the 
Beast's  way,  were  invaded,  ravaged,  tortured.  Their  cry  went  out  to  Britain  : 
"  We  have  kept  the  faith  pledged  to  you.  will  you  fail  u^;  'i  "  The  great  heart  of 
Britain  throbbed  with  sympathy,  her  people  rose  as  one.  "No — 
'A  scrap  of  paper  where  a  name  is  set, 
Is  strong  as  duty's  pledge  and  honour's  debt '  " — 


e  "contemptible   little   army"    was   sent   across   the  Channel,  and  Britain 
rains  every  nerve  for  the  right. 

A  pure  mind  she  has  ;  her  conflict  is  not  for  power  or  wealth  or  territory, 
it  that  her  faith  may  be  kept,  her  honour  unsullied;  and  she  fights  for  the 
preme  and  true  King  whose  word  is  the  moral  law — the  law  of  right  and 
stice. 

Nothing  else  could  have  so  moved  the  soul  of  the  Old  Land;  not  alone  the 
ritain  of  the  patrician,  but  the  Britain  of  the  middle  class  and  of  the  lower 
iss  and  of  the  lowest  class  felt  the  appeal  to  the  innate  sense  of  justice  which 
found  in  all  men  who  have  not  smothered  it.  Had  Germany  only  attacked 
•ance,  only  warred  against  Russia  and  Serbia,  Britain  might  indeed  at  length 
ve  been  drawn  into  the  vortex,  but  it  would  have  been  a  divided  Britain, 
kt  the  unanimous  Britain  who  raised  her  lance  and  put  on  her  armour  for 
ronged  and  martyred  Belgium. 

And  could  Canada  refrain  ?  Canada  herself  knew  what  it  was  to  be 
vaded  ;  in  1775,  Arnold  at  Quebec  met  resistance  from  the  gallant  French- 
inadian  Chasseurs;  in  1812,  Hull  was  met  at  Detroit,  Van  Rens.selaer  at 
ueenston  Heights,  others  at  Lundy's  Lane  and  Crysler's  Farm  by  Upper 
inadian  Militia  as  well  as  by  British  Regulars,  at  Chateauguay  by  De 
llaberry  and  his  Voltigeurs,  and  the  gallant  Highlanders  of  Glengarry  ;  in 
i66  our  L'niversity  boys  showed  their  courage  with  their  comrades  in  the 
nian  Raid.  All  these  invasions,  indeed,  were  with  the  avowed  purpose 
freeing  our  country  from  supposed  British  tyranny  and  not  to  en.slave 
id  murder  our  people  as  the  Hun  is  doing  in  Belgium  and  wherever  else 
s  power  prevails  ;  but  none  the  less,  Canadians  fought  for  their  ov,  n  ideals 
kd  their  right  to  develop  in  their  own  way.  Nor  was  it  in  Canada  alone 
lat  the  prowess  of  Canadians  was  felt.  From  Kars,  where  the  Nova  Pcotian 
illiams  held  the  fort  long  after  hope  had  vanished  from  the  heart  of 
hers,  to  Paardeburg.  whose  victory  was  in  no  small  degree  due  to  Cana- 
an dash  and  valour  ;  from  the  Rapids  of  the  Nile,  where  the  panting  boat- 
an  hoping  against  hope,  pressed  on  to  save  Gordon,  to  Mafeking,  where 
le  Empire  called,  Canada  was  seen  ready  to  do  and  die. 

War  had  not  been  declared  when  our  Prime  Minister  pledged  to  the 
[other  across  the  sea  our  last  man  and  our  last  dollar — and  four  hundred 
lousand  Canadians  have  put  on  the  King's  uniform  and  another  hundred 
lousand  are  on  the  way,  to  implement  the  pledge  so  proudly  given. 

During  the  course  of  the  war  many  changes  have  taken  place  ;  many 
lings  which  would  not  have  been  insisted  upon  at  first,  have  now  been  shown 
>  be  necessary. 

Britain  both  at  home  and  in  South  Africa  looked  without  suspicion  on  the 
forts  at  colonization  by  Germany  in  the  Dark  Continent.  Straightforward 
ad  open  herself  in  her  Colonial  policy,  she  did  not  suspect  Germany  of 
eachery  in  hers.  But  now  it  is  known  that  the  German  colonies  were 
rsenals  of  weapons  with  which  to  attack  the  British  colonies  and  to  drive 
ritain  from  Africa  ;  the  infamous  slaughter  of  her  own  blacks  and  the 
inning  tampering  with  those  under  the  British  flag  show  that  Germany  is  a 
•eacherous  and  unsafe  neighbour,  and  she  cannot  again  be  allowed  to 
alonize  in  Africa,  or  in  the  Isles  of  the  Sea. 
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When  the  two  provinces  of  Alsace  and  Lorraine  were  torn  from  the 
bleeding  side  of  France,  they  did  not  become  a  second  Eve,  a  new  and  beauti- 
ful entity,  but  leaving  an  open  wound  in  the  side  of  the  mother,  they  remained 
a  festering  sore  in  the  side  of  Germany,  They  must  come  back.  France  can 
never  again  see  her  body  dismembered  ;  her  children  cannot  be  kept  away 
any  longer,  they  must  come  home. 

Turkey,  so  long  the  problem  of  Europe,  has  solved  its  own  problem — it 
has  pushed  itself  into  the  hand  of  Germany  a  willing  instrument  of  every 
horror  of  murder  and  massacre.  Bad  enough  when  it  had  volition  of  its  own, 
at  least  it  was  sometimes  amenable  to  reason, — but  now  a  mere  sword  in  the 
hand  of  Germany,  as  well  seek  reason  in  the  inanimate  iron  as  in  Turkey. 
^\nd  therefore  Turkey  must  go — ^the  cup  of  its  iniquity  is  full. 

Bulgaria,  which  bit  the  hand  which  fed  her,  which  turned  on  the  nation 
which  at  the  expense  of  seas  of  blood  and  millions  of  treasure  set  her  free  from 
Turkish  torture,  Bulgaria,  which  judged  the  occasion  fit  for  profit  at  the  expense 
of  honour  and  gratitude,  and  which  dealt  the  traitors  blow,  must  be  taught  that 
there  is  a  moral  law  between  nations  as  between  men,  the  violation  of  which 
inevitably  brings  its  own  punishment. 

Victory  is  in  the  air,  but  we  cannot  yet  relax  our  efforts. 

Within  the  last  few  days  it  has  become  possible,  even  probable;  that  our 
neighbours  to  the  south  may  be  drawn  into  a  conflict  with  our  enemies. 

I  was  one  of  those  who  believed  that  the  future  peace  of  the  world  would 
be  brought  about  by  the  English-speaking  nations  and  that  belief  is  not  yet 
dead.  I  spent  no  little  time  in  the  endeavour  to  make  the  people  of  the 
United  States  and  our  own  people  better  known  to  each  other,  for  I  was,  and 
am,  wholly  confident  that  the  more  we  know  of  each  other  the  more  we  will 
see  and  feel  our  fundamental  unity. 

But  during  the  war,  there  has  been  a  change  in  moral  as  in  material  value.*. 
Many  of  us,  fervently  hoping  that  the  United  States  might  keep  out  of  the 
war,  yet  expected  and  longingly  awaited  the  word  of  approbation  for  the  one 
side,  the  word  of  rebuke,  even  of  stern  protest  against  breach  of  treaty  and 
brutal  oppression  by  the  other.  It  did  not  come  ;  but  instead  came  the 
injunction  that  the  American  people  show  passive  neutrality  in  deed,  word  and 
thought.  I  have  no  complaint  to  make.  The  President  of  the  United  States 
and  the  people  of  the  United  States  are  guardians  of  their  own  honour;  they 
have  a  right  to  do  or  say  what  they  please  concerning  their  own  affairs. 
I  have  some  diflBculty,  indeed,  in  understanding  neutrality  in  thought,  un- 
less it  is  negation  of  thought,  the  easiest  of  all  virtues  and  the  most  gener- 
ally practised.  But  the  President  was  speaking  to  his  own  people,  and  it 
is  no  business  of  mine  what  he  said  or  what  he  meant. 

When,  however,  a  short  time  ago  the  President  said  that  this  war  should 
end  in  a  peace  without  victory,  he  was  speaking  not  alone  to  his  own  people, 
but  to  the  world  at  large,  and  to  Canada  ;  and  I  think  the  universal  .sentiment 
of  Canadians  was,  "Don't  butt  in,"  "You  kept  silent  when  Belgium 
was  outraged,  when  Serbia  was  overrun,  don't  interfere  now  ;  the  peace  with 
which  this  war  will  end  is  the  peace  which  the  Allies  dictate  :  they  who  have 
borne  the  burden  and  the  heat  of  the  day,  who  have  poured  out  their  blood 


i  treasure  as  water  for  democracy  and  right  will  see  to  it  that  the  right 
ice  is  made,  and  if  it  be  necessary  to  have  victory  in  order  to  have  that 
ice,  they  will  have  victory." 

Matters  are  not  quite  the  same  now  as  a  month  ago,  but  there  is  no 
tcrial  change.  If  the  T'nited  States  go  to  war,  it  will  not  be  our  war 
■cpt  in  the  sense  that  it  will  be  against  our  enemies.  The  United  States 
1  go  to  war  to  protect  its  own  people  from  slaughter,  its  own  ships  from 
itriiction,  its  own  property  from  being  captured  or  destroyed.  The  I'nited 
ites  may  logically  make  a  peace  without  victory;  let  but  the  Huns  and 
Turks  agree  not  to  butcher  American  sailors  and  agree  to  spare  American 
ps  and  Washington  may  say,  "My  task  is  done  ;   let  us  have  peace." 

But  our  war  is  for  broader,  more  far-reaching  objects  :  internatif  nal 
)rality,  the  light  of  every  nation,  small  as  well  as  large,  to  live  and  develop 
its  own  way,  that  the  democratic  pecple  may  remain  demociatic,  that 
vernmcnt  of  the  people  by  the  people  for  the  people  may  not  perish 
•m  off  the  face  of  the  earth. 

If  the  I'nited  States  has  abdicated  its  place  as   the  leader  of  democracy 
this  continent,  Canada  takes  it  up,  for  Canada  has  found  her  soul,  never 
ain  to  lose  it. 

Blow,  bugle.*,  blow  !     They  brought  iis,  for  our  dearth 

Holiness,  lacked  so  long,  and  Love  and  Pain. 
Honour  has  come  back,  as  a  king,  to  earth. 

And  paid  his  subjects  with  a  royal  wage  ; 
And  Nobleness  wf  Iks  in  our  ways  again  ; 
And  we  have  come  into  our  heiitage. 
Canada  then  must  stand  beside  her  Mother  till  victory  is  won.     We  of 
[c  .\llies  must  depend  upon  ourselves,  welcoming  any  assistance  the  United 
iates  may  give  and  in  any  case  demanding  the  sympathy  of  every  lover  of 
mocracy  in  the  I'nited  States  as  elsewhere. 

We  sometimes  boast  of  what  Canada  has  done — what  Ontario  has  done — 
lat  Toronto  has  done — ^what  our  Lodge  or  our  Society  has  done.  All  these 
ve  done  nothing  but  pay  a  little  money.  What  can  a  Dominion  or  a  Pro- 
nce  or  a  City  or  a  Lodge  do  but  pay  a  little  money  'i  What  can  aged  and 
ing  men  do  but  talk  and  pay  money  .*  Not  to  these  be  the  honour,  not  to 
ese  the  praise. 

The  glory  and  honour  are  owing  and  must  be  paid  to  the  splendid  lads 
lo  have  donned  khaki,  who,  whether  on  the  plains  of  France  and  Flanders, 
old  England,  on  the  Sea  or  in  our  own  dear  Canada,  have  done  and  are  doing 
eir  bit  for  the  cause  of  us  all. 

It  is  to  these  men  that  I  am  asked  to  propose  a  toast — and  it  is  for  that 
ason  that  I  am  so  proud  to  be  asked  to  propose  this  toast. 

I  ask  you  to  charge  your  glasses  and  to  drink  with  me  to  that  gallant 
nd, — The  Canadian  Forces. 

God  bless  them  and  God  keep  them — The  Canadian  Forces. 
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A  SPECIAL  Convocation  of  the  Univer- 
sity of  Toronto  was  held  in  the 
Convocation  Hall  of  the  University 
on  Tuesday,  September  28th,  at  three  o'clock 
in  the  afternoon,  the  Chancellor,  Sir  William 
Meredith,  LL.D.,  Chief  Justice  of  Ontario, 
presiding,  for  the  purpose  of  conferring  the 
honorary  degree  of  LL.D.  upon  the  following 
members  of  the  American  Peace  Centenary 
Committee : — 

The  Hon.  Joseph  Hodges  Choate,  Honorary 
Vice-Chairman  of  the  Committee,  and  for- 
merly Ambassador  of  the  United  States  to 
Great  Britain;  the  Hon.  Alton  Brooks  Parker, 
Honorary  Vice-Chairman  of  the  Committee, 
one  of  the  leaders  of  the  American  Bar, 
and  a  former  Democratic  candidate  for 
the  Presidency  of  the  United  States  ; 
Nicholas  Murray  Butler,  Chairman  of 
the  Sub-committee  on  Historical  Review 
and  President  of  Columbia  University; 
William  Bailey  Howland,  Chairman  of  the 
Sub-committee  on  International  Organization; 
William  Church  Osborn,  Vice-Chairman  of 
the  Committee,  and  John  Appleton  Stewart, 
Chairman   of   the    Executive  Sub-committee. 
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Sir  Edmund  Walker,  LL.D.,  C.V.O.,  Chair- 
man of  the  Board  of  Governors,  spoke  as 
follows: 

"  Early  in  19 12  certain  Americans,  who 
deeply  cherished  the  friendly  relations  existing 
between  the  United  States  and  the  British 
Empire,  felt  that  we  should  not  allow  the 
centenary  of  the  signing  of  the  Treaty  of 
<jhent  to  pass  by  as  if  it  were  an  event  not 
worthy  of  commemoration.  A  Committee 
was,  therefore,  formed  which,  while  nominally 
a  committee  of  citizens,  has  always  had  the 
President  of  the  United  States  and  some 
ex-Presidents  among  its  members,  and  at 
its  suggestion  were  formed  the  British  Com- 
mittee, with  Lord  Grey  as  the  Chairman, 
and  the  Canadian  Peace  Centenary  Associ- 
ation, of  which  I  have  the  honour  to  be 
Chairman. 

"  After  much  preliminary  work  by  corres- 
pondence the  three  Committees  met  in  New 
York  in  May,  1913,  and  later  in  Boston,  Wash- 
ington, Philadelphia  and  other  cities,  and 
arrangements  were  made  with  a  view  to  many 
most  interesting  functions  in  celebration  of 
the  peace.  It  was  also  planned  to  erect  monu- 
ments of  a  national  character  in  London, 
Washington    and     Ottawa    and     others    in 


various  cities,  at  many  points  along  the  49th 
parallel  and  on  certain  historical  sites,  all 
carrying  a  tablet  on  which  a  joint  message 
from  the  King  of  England  and  the  President 
of  the  United  States  would  urge  the  con- 
tinuance forever  of  peace  between  the  English- 
speaking  peoples  of  the  world.  We  also 
hoped  that  this  tablet  might  be  erected  in 
every  high  school,  college  and  university 
throughout  the  British  Empire  and  the  United 
States,  so  that  the  next  generation  would 
accept  as  a  fundamental  factor  in  inter- 
national relations  the  principle  that  those 
who  speak  English  do  not  fight  one  another. 
Many  of  the  functions  I  have,  mentioned  may 
never  take  place,  but  the  monuments  will  I 
hope  arise  after  this  terrible  war  has  passed, 
and  they  will  doubtless  seem  to  be  grander 
tokens  of  what  is  possible  between  two 
ambitious  but  right-minded  nations  than  they 
would  have  seemed  but  for  the  war. 

**  We  contemplated  a  history  of  the  relations 
of  the  United  States  and  Great  Britain  during 
this  hundred  years,  so  that  students  might 
know  what  the  years  of  peace  have  meant, 
what  dark  moments  of  anger  there  have  been, 
what  rough  places  to  pass  over,  and  what 
problems  to  be  solved  that  might  easily  have 
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created  war.  This  history  has  been  written 
by  Professor  Dunning  of  Columbia  University, 
and  it  goes  to  the  world  with  an  introduction 
by  Lord  Bryce  and  a  prefatory  note  by  Dr. 
Butler,  whom  we  are  to  honour  to-day.  Nor 
did  the  war  prevent  the  prayers  poured  out 
at  one  moment  in  hundreds  of  churches  in 
the  United  States  and  in  Canada  in  thank- 
fulness for  the  3,600  miles  of  undefended 
boundary  which  lie  between  us.  So  while 
much  must  await  a  happier  day  for  its  con- 
summation the  Senate  of  the  University  of 
Toronto,  deeply  conscious  that  the  great  war 
in  Europe  emphasizes  most  painfully  the 
blessings  of  honourable  peace,  desires  to 
express  its  profound  gratitude  for  the  happy 
relations  which  for  a  century  have  existed 
between  us  and  our  cousins  and  to  mark  this 
occasion  by  honouring,  as  far  as  lies  in  its 
power,  those  good  American  friends  who  so 
strongly  laboured  to  bind  the  Empire  and  the 
Republic  together  by  chains  of  love. 

"  I  have  the  very  great  honour,  Mr.  Chan- 
cellor, to  present  the  Hon.  Joseph  Hodges 
Choate  for  the  degree  of  Doctor  of  Laws. 
Mr.  Choate  had  begun  to  receive  degrees  as 
early  as  1852  when  he  graduated  from  Harvard 
at  the  age  of  twenty.     He  finished  his  law 
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course  within  two  years  thereafter,  and  by 
i860  had  become  a  partner  of  the  most 
celebrated  la>\^er  in  the  United  States,  the 
Hon.  William  M.  Evarts. 

"  In  his  own  country  six  universities  have 
conferred  honorary  degrees  upon  him,  while  in 
Great  Britain  Oxford,  Cambridge,  Edinburgh, 
St.  Andrew's  and  Glasgow,  and  in  Canada 
i  McGill  University  have  done  likewise.  Mr. 
Choate  is  an  Honorary  Fellow  of  the  Royal 
Society  of  Literature  and  has  the  very  great 
distinction  of  being  a  Bencher  of  the  Middle 
Temple,  the  highest  honour  that  can  be  con- 
ferred by  English  lawyers  on  an  outsider. 
As  early  as  1870,  when  a  Committee  of  seventy 
citizens  was  formed  in  New  York  to  break 
up  the  Tweed  Ring,  the  public  were  gratified 
to  know  that  the  brilliant  young  lawyer 
Joseph  Choate  was  a  member  of  that  Com- 
mittee, and  to  him  was  largely  due  the  success 
attending  their  efforts  at  municipal  reform. 

There  is  not  time  to  refer  to  the 
many  great  legal  contests  in  which  Mr. 
Choate  has  taken  part,  but  I  am  sure  that 
every  citizen  of  Canada  who  has  studied  the 
history  of  the  Civil  War  in  the  United  States 
must  remember  with  deep  satisfaction  that 
when,    after   years   of   disgrace,  justice  was 
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finally  done  to  General  Fitz-John  Porter,  it 
was  Mr.  Choate  who  obtained  the  reversal 
of  the  court-martial.  In  this  country,  how- 
ever, he  is  doubtless  best  known  as  the  United 
States  Ambassador  to  the  Court  of  St.  James 
from  1899  to  1905  and  as  Ambassador  and 
first  United  States  Delegate  to  the  Peace 
Conference  at  the  Hague  in  1907. 

"Joseph  Choate  came  into  prominence  al- 
most immediately  after  the  death  of  his  great 
ancestor  Rufus  Choate.  The  lives  of  these 
two  men  stretch  from  1799  to  the  present 
time;  they  have  given  to  their  country  one 
long  line  of  greatness  in  law,  of  high- 
minded  citizenship  and  eloquent  and  power- 
ful exposition  of  national  questions.  Especially 
is  this  true  in  constructive  statesmanship, 
and  it  is  interesting  to  note  that  Rufus 
Choate  was  a  member  of  the  State  Constitu- 
tional Convention  of  Massachusetts  in  1853, 
while  Joseph  Choate  was  president  of  the 
New  York  State  Constitutional  Convention 
in  1894. 

"  I  may  remind  you,  Mr.  Chancellor,  that  it 
is  not  altogether  our  fault  that  we  are  so  late 
in  the  day  in  conferring  upon  Mr.  Choate 
an  honorary  degree.  An  American  citizen, 
as  you  know,  established  in  this  University 
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what  are  known  as  the  Marfleet  Lectures  which 
provide  that  eminent  Americans  and  Britons 
shall  from  time  to  time  deliver  lectures 
bearing  upon  the  relations  between  the  two 
countries  or  upon  subjects  of  equal  interest 
to  both.  When  we  decided  that  the  first 
Marfleet  lecture  should  be  delivered  we  asked 
the  Hon.  Mr.  Choate  to  open  the  course,  but 
unfortunately  his  engagements  made  that 
impossible. 

"  Admired  and  beloved  as  he  is  by  all  who 
speak  the  English  tongue  I  present  him  for 
the  degree  of  Doctor  of  Laws  honoris  causa.'*  IP , 

The  Hon.  W.  T.  White,  Minister  of  Finance  ».  ,^ 

of  the  Dominion  of  Canada,  presented  Judge 
Parker  in  absentia,  and  alluded  to  his  legal 
and    public    life.       He    also    took    occasion  ^ 

to    refer    to    the    Hon.    Mr.   Choate,   to   his  |  ^ 

public  service,  his  culture,  his  intellectu- 
ality, and  his  urbanity.  He  termed  him  I 
"the  dean  of  the  great  international  gentle- 
men of  his  day  and  generation".  Referring 
to  the  relations  between  the  United  States 
and  Canada,  Mr.  White  declared  that 
the  best  assurance  for  the  continuance  of 
that  peace  lay  in  many  fortunate  circum- 
stances. "We  speak  the  same  tongue,  we 
have  inherited  the  same  traditions,  we  under- 
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stand  each  other  better  than  any  two  other 
nations  in  the  world  to-day.  There  is  between 
us  an  understanding  of  and  a  sympathy  for 
and  with  each  other  which  cannot  fail  to  make 
for  peaceful  relations.  We  have  the  same 
problems  to  solve,  the  same  difficulties  to 
surmount,  and,  above  all,  as  making  for 
peace,  we  are  both  self-governing  countries 
where  the  people  really  rule.  The  great  foe 
of  war,  the  great  foe  of  militarism,  is  demo- 
cracy, and  it  seems  to  me  that  in  the  rule  of 
the  people  as  we  have  it  in  Canada  and  the 
British  Empire  and  in  the  United  States  lies 
the  best  hope  of  the  world  for  universal 
peace". 

Mr.  N.  W.  Rowell,  K.C.,  M.P.P.,  in  pre- 
senting Mr.  William  Bailey  Rowland,  declared 
it  to  be  one  of  the  tragedies  of  history  that 
when  they  were  celebrating  one  hundred  years 
of  peace  they  should  find  themselves  en- 
gaged in  the  greatest  war  of  all  times.  Because 
of  that  fact  they  appreciated  all  the  more  one 
hundred  years  of  peace,  and  the  testimony 
that  reason  was  better  than  the  sword  in 
settling  international  disputes. 

The  Hon.  I.  B.  Lucas,  M.P.P.,  Attorney- 
General  of  Ontario,  in  presenting  Mr.  William 
Church  Osbom,  looked  with   confidence   to 
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continued  peaceful  relations  between  the 
two  countries.  Difficult  questions  might  arise 
as  in  the  past,  but  if  they  were  approached 
in  the  same  spirit  as  hitherto  he  was  confident 
that  an  honourable  way  out  of  these  disputes 
would  be  found  during  the  next  hundred 
years. 

The  Hon.  Mr.  Justice  Riddell,  in  presenting 
Mr.  Stewart,  said: 

"  I  ask  that  you  take  into  our  fellowship 
my  friend  Mr.  John  Appleton  Stewart  of 
New  York,  by  conferring  upon  him  the 
Degree  of  Doctor  of  Laws  of  the  University  ^  ^ 

of  Toronto,  honoris  causa.  ^  ^ 

"  Mr.  Stewart  has  taken  a  leading  part  in 
the  formation  of  organizations  for  the  cele- 
bration of  the  Century  of  Peace  among  the 
English-speaking    nations.     We   might  have  \ 

had  some  movement  toward  that  end,  but 
had  it  not  been  for  him  it  would  assuredly  j 

not  have  been  the  movement  in  its  present  ^"^  ? 

form. 

"  Never  obtruding  himself  on  the  public,  he 
has  withdrawn  from  the  front  of  the  stage, 
which  he  left  to  others;  he  has  contented 
himself  with  the  more  laborious,  if  less  con- 
spicuous task  of  organizing,  arranging,  settling 
in    advance    what     might    easily     become 
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matters  of  controversy.  He  has  brought  to 
this  business  capacity  and  has  appHed  busi- 
ness methods — a  drop  of  oil  here,  a  belt 
tightened  there,  now  a  cog-wheel  adjusted, 
and  again  a  nut.  loosened,  have  kept  the 
machinery  in  splendid  working  order  and 
enabled  it  to  perform  the  grand  work  for 
which  it  was  constituted.  Others  played 
parts  which  have  earned  more  public  applause; 
none  a  part  which  more  deserved  public 
gratitude. 

"In  my  by  no  means  infrequent  visits  to 
our  friends  in  the  south  on  occasions  like  this 
intended  to  promote  and  cement  our  inter- 
national harmony,  in  New  York,  New  Orleans, 
and  elsewhere,  I  have  almost  invariably 
met  Mr.  Stewart  and  have  found  him  always 
courteous  in  receiving,  eager  to  assist,  aiding 
by  counsel,  encouraging  by  example.  Of 
British  and  Canadian  descent,  he  recognizes 
a  Canadian  and  a  Briton  as  a  brother;  he 
is  himself  almost  Canadian  and  British,  and 
wholly  democratic. 

"  I  ask  you,  Sir,  to  honour  the  University 
by  honouring   Mr.  John  Appleton  Stewart." 

President  Falconer  said,  in  presenting 
Nicholas  Murray  Butler  in  absentia  for  the 
honorary  degree :  "  It  is  not  on  account  of  his 
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purely  personal  academic  attainments  (the 
many  honorary  degrees  that  he  has  already 
received  are  a  proof  that  these  are  widely 
recognized)  that  I  ask  you  to  confer  this  honour 
upon  Dr.  Butler,  but  as  a  representative  of 
the  academic  world  whose  common  interests 
in  the  intellectual  life,  finding  expression  in 
many  scientific  and  literary  associations,  are 
a  strong  factor  in  creating  a  mutual  feeling 
of  respect  and  friendship  between  the  two 
countries." 

Mr.  Choate's  Address 

The  Hon.  Mr.  Choate  spoke  on  behalf  of 
the  recipients  of  the  degree. 

"  I  am  ordered  by  the  highest  authority  to 
speak  for  a  few  minutes  and  pronounce  the 
benediction  which  will  bring  these  exercises 
to  a  close.  I  was  set  upon  this  morning  by  a 
great  body  of  the  reporters  of  Toronto,  and  I 
was  struck  with  their  wonderful  gallantry  and 
dash,  and  thought  they  ought  to  be  in  the 
trenches,  and  for  a  moment  I  wished  they 
were.  They  wanted  to  know  what  I  was 
going  to  say  this  afternoon,  and  I  was  obliged 
to  tell  them  that  during  a  long  lifetime  I  had 
cultivated    the    habit    of    speaking    without 
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saying  anything.      So    they  got  nothing  out 
of  me. 

"  I  am  a  neutral  and  therefore  my  tongue  is 
nationally  tied,  but  I  can  say  for  myself  that 
wherever  men  are  fighting  for  liberty  and  justice 
and  civilization  I  am  in  full  sympathy  with 
them.  Perhaps  it  is  only  fair  for  me  to  say 
that  I  believe  that  of  the  lOO  millions  of  my 
countrymen  at  least  90  millions  are  in  full 
sympathy  with  me. 

"It  is  a  wonderful  thing  that  two  great 
nations  living  side  by  side,  who  for  forty 
years  before  had  been  squabbling  all  the 
time,  and  in  those  forty  years  had  fought 
two  wars,  one  of  seven  years*  and  the  other 
of  three  years'  duration,  were  able  afterwards  to 
live  together  in  peace  for  one  hundred  years. 
When  I  went  to  The  Hague  as  the  delegate 
of  the  United  States  in  1907,  to  attend  the 
second  Peace  Conference,  all  nations  of  the 
world,  great  and  small,  were  living  in  peace 
with  each  other. 

*  No  war  nor  battle's  sound 
Was  heard  the  world  around.* 
We  sat  four  months  cheek  by  jowl  with  the 
Germans,  the  Austrians,  the  Turks  and  all 
other  outlying  nations.    We  all  thought  that 
we  had  done  something  at  the  end   of  the 
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four  months  to  advance  the  cause  of  peace, 
to  prevent  the  breaking  out  of  war,  and,  if 
war  must  come,  to  mitigate  the  horrors  of 
war.  Well,  it  seems  that  our  success  was 
only  for  the  moment,  it  was  only  transient. 
Everything  we  did  at  that  conference,  every 
provision  that  we  enacted  for  the  purpose 
of  preventing  war  or  mitigating  its  horrors, 
has  been  trampled  upon  and  violated,  and  all 
our  agreements  have  been  torn  into  shreds 
of  paper  and  thrown  to  the  winds. 

"  I  am  often  asked  what  is  going  to  be  the 
end  of  all  this.  Is  it  a  fact  that  a  century  of 
united  labours  on  the  part  of  all  the  universities 
of  the  world,  including  this  great  University 
of  Toronto  and  the  McGill  University, 
have  all  been  for  nothing?  Has  civilization 
been  thrown  to  the  winds?  Has  liberty  been 
entirely  forgotten?  Has  justice  ceased  to  be 
respected  among  men?  And  what  is  to  be  the 
end  of  all  this?  Well,  by-and-by  peace  will 
come.  We  do  not  know  when  or  how,  but  it 
will  come,  and  the  work  of  the  universities  will 
have  to  be  resumed  with  greater  ardour  and, 
I  believe,  with  greater  success  than  ever 
before.  I  should  like  to  recommend  the  motto 
of  my  own  University  of  Harvard  for  general 
acceptance  and  as  a  guide  of  conduct  for  all 
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the  universities  of  the  world.  That  motto  is 
'Veritas',  the  Truth.  Harvard  has  flourished 
under  that  watchword  for  nearly  300  years. 
There  is  only  one  thing  that  can  hold  civil 
society  together.  There  is  only  one  rule  which 
can  hold  the  nations  of  the  world  together  in 
peace,  and  that  is  the  law  of  good  faith,  and 
nobody  knows  it  better  than  the  men  who  are 
fighting  in  the  trenches  on  your  side  and  on 
the  other  side. 

"I  have  little  confidence  in,  although  much 
sympathy  with  all  the  schemes  that  are  on 
foot  for  promoting  peace,  but  it  is  no  use 
crying  'Peace,  peace'  when  there  is  no  peace 
and  no  possibility  of  peace — no  possibility 
of  peace  until  the  authors  of  this  awful 
war  are  brought  to  a  condition  where  their 
adversaries  and  the  whole  world  can  see 
that  hereafter  they  will  obey  our  rule,  the 
rule  of  good  faith,  the  rule  of  keeping  con- 
tracts, the  rule  that  when  they  make  a  treaty 
they  must  stand  by  it,  whether  it  is  to  their 
interest  or  not,  and  put  an  end  forever  to  this 
awful  theory  which  they  have  propounded 
and  which  they  have  acted  upon  during  the 
last  twelve  months:  that  whenever  their 
interests  required  they  could  throw  all  treaties 
and  contracts  to  the  winds. 
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"When  war  broke  out,  the  idea  pre- 
vailed in  some  malignant  minds  that  the 
British  Empire  would  fall  to  pieces,  that 
Canada,  Australia  and  New  Zealand,  and 
other  British  dominions  beyond  the  sea, 
great  and  small,  would  go  each  its  own  way; 
but  instead  of  that,  when  the  first  blow  was 
struck,  when  Belgium  was  invaded,  the 
British  Empire  proved  to  be  more  closely 
united  and  more  impregnable  than  ever 
before. 

"When  we  heard  how  your  strong  young 
men  were  marching  to  the  fight,  when  we 
heard  of  their  great  and  gallant  achievements, 
when  we  heard  how  freely  they  laid  down 
their  lives  in  this  cause  of  liberty  and  justice 
and  civilization,  our  hearts  bled  with  yours, 
and  the  people  of  the  United  States  were 
actually  in  full  sympathy  with  you.  Of 
course  there  are  a  few — shall  I  say,  malig- 
nants?  I  do  not  wish  to  use  any  offen- 
sive words,  but  we  have  many  millions  of 
men  of  foreign  descent,  one-half  of  them 
on  one  side  and  one-half  on  the  other. 
But  if  we  should  go  to  war  with  you  against 
an  unspeakable  enemy — I  do  not  want  to 
mention  its  name — I  think  nineteen-twen- 
tieths  of   all   those   people  would   stand  by 
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our  flag,  the  Stars  and  Stripes.  I  wish  in 
closing  to  express  for  myself  and  on  behalf  of 
all  my  colleagues  on  whom  you  have  bestowed 
the  signal  honour  to-day  our  deep  sense  of 
gratitude  and  our  high  appreciation  of  the 
honorary  degrees  conferred  upon  us  by  this 
great  University.  We  wish  also  to  acknow- 
ledge the  generous  enthusiasm  with  which 
your  Canadian  Committee  joined  with  us  and 
the  British  Committee  in  the  programme  for 
celebrating  the  Centenary  of  Peace,  and  to 
express  the  confident  hope  that  Peace  between 
your  nation  and  ours  and  our  common  Mother 
Country  may  last  forever." 
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To  clip  the  reivin'  eagle's  claws, 

An'  drook  his  feathers  i'  the  sea. 

For  gallant  loons  in  brochs  an'  toons, 

Are  leavin'  shop  an'  yard  an'  mill, 

A'  keen  to  show  baith  friend  and  foe, 

Auld  Scotland  counts  for  something  still.  921  • 

The  grim,  grey  fathers  bent  wi'  years. 

Come  stridin'  through  the  muirland  mist, 

Wi'  beardless  lads  scarce  by  wi'  school  ^-^ 

But  eager  as  the  lave  to  'list,  "^i   * 

We've  flashed  o'  yore  the  braid  claymore,  ».  ^^^ 

On  mony  a  bloody  field  afar. 

But  ne'er  did  skirlin'  pipes  afore 

Cry  on  sae  urgently  to  war. 

Gin  danger's  there,  we'll  thole  our  share, 

Gie's  but  the  weapons,  we've  the  will, 

Ayont  the  main,  to  prove  again  STl 

Auld  Scotland  counts  for  something  still.  » 
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St.  Andrew's  Society  abandoned  the  banquet  which 
would,  under  ordinary  circumstances  have  been  held 
this  year,  and  instead  an  informal  luncheon  was  given 
at  the  Queen's  Hotel,  which  proved  to  be  a  great 
success.  The  following  account  of  this  quiet  cele- 
bration appeared  in  the  Toronto  News  of  November 
30th. 

"Toronto  Scotsmen  to-day  did  honour  to  their  patron 
saint  in  a  spirit  that  proved  that  none  of  the  love  for 
the  old  land  had  been  lost,  but  that,  in  these  days  of 
momentous  life,  the  heather-clad  hills  call  with  a 
freshness  and  a  power  that  makes  St.  Andrew's  Day 
one  that  stands  out  conspicuously  amongst  the  many 
that  have  gone  before. 

Surrounding  the  banquet  board  at  the  Queen's 
Hotel  to-day  were  men  dra%vn  from  every  Walk  of  life; 
men  burdened  with  the  responsibilities  of  a  nation  and 
a  people;  men  who  labour  at  more  menial  tasks — but 
they  were  Scotsmen  all.  Lieut.-Col.  John  Michie, 
president  of  St.  Andrew's  Society,  in  introducing  the 
toast  list,  referred  to  the  presence  of  his  Honour  the 
Lieutenant-Governor,  Sir  John  Hendrie,  whose  father, 
he  added,  'was  a  fine  example  of  the  good,  old-fashion- 
ed Scottish  gentleman.' 

His  Honour  sat  to  the  right  of  the  president,  and 
by  his  side  was  Sir  Mortimer  Clark.  To  the  left  of 
the  chair  was  Mr.  Justice  Riddell,  the  speaker  of  the 
occasion.  Pipe-Major  James  Fraser  piped  the  music 
that  thrills  every  Scotsman. 
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Nor  was  the  passing  of  the  .proverbial  '  snuff' 
nPfflPoted  Other  prominent  gentlemen  m  attendance 
we're  Mr  Justice  Craig,  Lieut.-Col.  D^M.  Robertson 
Tnd  past  president  J.  Mackenzie  Alexander  Greetings 
were  read  from  sister  societies  in  all  parts  of  the  land, 
including  a  number  from  points  m  the  United  States. 

Scotland  Counts 

In  replying  to  the  toast  drunk  in  his  honour,  Sir 
John  Hendrie  said  that  he  had  never  forgotten  the 
word  of  one  of  his  predecessors,  who  had  told  him  that, 
for  the  fourth  time  in  succession,  the  honour  of  the 
office  of  Lieutenant-Governor  had  been  conferred  upon 
a  Presbyterian  and  a  Scotsman.  'Toasts  to  the 
king  and  Our  Soldiers,  Sailors  and  Airmen'  were 
honoured  enthusiastically  and  ^^;{' ,1'2^'''^'^^ 
Patrick,  D.D.,  read  a  poem  penned  ^Y  Mr  Charles 
Murray,  the  spirit  of  which  was  that  Scotland 
counts  for  something  yet.'  " 

The  Honourable  William  Renwick  Riddell,  Justice 
of  the  Supreme  Court  of  Ontario,  etc.,  spoke  as  follows: 
Mr  President,  Your  Honour  and  Gentlemen,— 

It  is  a  very  great  pleasure  indeed  to  me  to  meet  with 
brother  Scotsmen.  I  do  not  indeed  claim  the  honour 
of  having  been  born  in  Scotland,  but  nevertheless,  I 
claim  to  be  Scots;  for  Canadian  to  the  finger  tips,  I  am 
Scots  to  the  last  drop  of  my  blood.  u  *u     t 

In  New  York  once  I  said  I  did  not  know  whether  1 
should  claim  to  be  really  Scots,  as  the  first  Riddell  who 
went   into   Scotland,    and   was   my   direct   ancestor, 
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came  from  England;  and  mj'  people  had  been  in  Scot- 
land for  only  about  seven  hundred  years;  but  I  was 
there  assured  that  that  was  sufficient  qualification,  and 
if  I  could  trace  back  for  twenty-three  generations  in 
Scotland  I  had  no  reason  to  be  backward  in  my  claim. 

Scots  are  always  pleased  to  meet  brother  Scots, 
and  particularly  so  on  this  day  of  all  the  three  hundred 
and  sixty-five  of  the  year,  which  is  dedicated  to  our 
patron  saint,  St.  Andrew.  It  has  often  been  said  that 
it  is  one  of  the  mysteries  of  history  how  Andrew,  of 
Bethsaida,  came  to  be,  as  at  an  early  day  he  undoubted- 
ly did,  the  patron  saint  of  our  far  western  homeland. 
An  irreverent  and  irresponsible  jester  has  suggested 
that  it  was  because  it  was  St.  Andrew  who  discovered 
the  boy  with  the  loaves  and  fishes;  and  he  adds  that 
Scotsmen  ever  since  there  have  been  Scotsmen  have 
had  a  keen  nose  for  the  loaves  and  fishes.  I  am  not  at 
all  concerned  to  dispute  this  last,  not  at  all  concerned 
to  say  that  Scotsmen  have  not  looked  after  their  owti 
interests  in  the  past  and  continue  to  do  so,  with  some 
little  success  too.  Our  favourite  song  is  "Scots  wha 
ha'e,"  not  "Scots  wha  ha'e  na."  If  Scots  have  been 
more  than  usually  successful  in  securing  some  of  this 
world's  goods,  I  venture  to  say  it  has  been  due  to  a 
greater  amount  of  prudence — not  so  much  to  greater 
greed  as  to  greater  self  denial. 

My  observations  lead  me  to  believe  that,  though 
often  suggested,  that  cause  for  the  adoption  of  St. 
Andrew  as  our  patron  saint  is  not  the  true  one.  I 
prefer  to  think  it  due  to  the  first  occasion  on  which  we 
hear  of  St.  Andrew.  The  evangelist  tells  us  that  after 
Andrew,  with  one  companion,  had  been  with  the  Master 
and  had  learned  who  and  what  the  Master  was,  the 
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first  thing  he  did  was  to  seek  his  own  brother  and  make 
him  a  sharer  in  the  new  found  happiness  and  faith. 
The  Scotch  are  clannish,  they  say— I  do  not  deny  it, 
but  in  that  are  we  not  just  following  out  the  example 
of  our  patron  saint,  who,  when  he  received  happmess, 
at  once  proceeded  to  seek  his  own  brother? 

There  is  no  country  in  the  world  which  has  had 
better  reason  to  know  that  it  is  a  beautiful  and  good 
thing  for  those  who  are  brethern  to  dwell  together  m 
unity."  No  country  has  had  more  reason  to  know 
the  value  of  unity  than  the  dear  old  land  across  the 
sea  which  we  all  honour. 

This  afternoon  I  am  not  to  speak  about  Scotland, 
however.  When  my  friend,  Mr.  Mowat,  was  good 
enough  to  ask  me  to  speak  to  you,  I  asked  what  I 
should  speak  about,  and  he  said  "about  half  an  hour." 
I  asked  him  to  particularize  and  he  suggested  I  should 
speak  about  Scotsmen  in  the  county.  He  made  the 
text  for  me,  and  I  did  not  object  because  there  is 
nothing  there  to  bind  one  down  to  particulars,  and 
I  am  able  with  that  text  to  "sweer  at  lairge." 

If  I  were  to  speak  about  the  formation  of  the  County 
in  Ontario,  I  should  have  to  say  that  the  county  as 
such  owes  nothing  to  Scotsmen  in  its  origin.  The 
original  Upper  Canada  counties  were  formed  in  1792 
by  John  Graves  Simcoe,  the  first  Governor  of  Upper 
Canada,  an  Englishman;  the  system  of  government  of 
the  county  was  devised  by  Robert  Baldwin,  an  Irish- 
man. 

Scotsmen,  however,  have  not  been  entirely  wanting 
in  the  evolution  of  the  province;  otherwise  it  would 
not  be  what  it  is.  Early  in  the  last  century,  Robert 
Gourlay  came  to  Upper  Canada  with  the  intention  of 
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than  once,  as  a  matter  of  sociological  investigation, 
with  large  employers  of  labour,  and  others  as  to  how 
they  find  the  emigrants  from  the  Old  Country;  and  in 
their  conclusions  they  all  substantially  agree. 

The  Irishman  comes  of  a  race  that  is  cleverer  than 
ours,  witty,  lovable  and  adaptable,  and  at  once  throws 
himself  into  the  life  of  the  country.  He  becomes  a 
pohtician— perhaps  a  ward  politician — of  considerable 
power.  He  forgets  in  most  cases  the  troubles  of  the 
Old  Country,  and  -becomes  at  once  a  Canadian.  The 
Enghshman  knows  that  English  fashions  and  ways  are 
the  only  right  ones  and  has  no  hesitation  in  saying  so. 
It  is  the  English  insistence  upon  the  comforts  of  life 
which  has  helped  to  make  this  new,  raw  country  what 
it  is — God's  country,  beautiful  and  dehghtful  to  live 
in — but  too  often  he  remains  an  Englishman  not  recon- 
ciled to  our  ways.  The  Scotsman  kens  fine  that 
Scottish  ways  are  the  right  ways,  but  he  has  the  good 
sense  to  keep  quiet  about  it;  he  says  "Well  if  you  must 
act  that  way  I'll  not  object — when  in  Rome  I'll  do  as 
the  Romans  do;"  but  at  the  same  time  he  has  in  his 
mind  always  the  idea  that  he  is  going  to  make  things 
better;  and  it  is  in  this  way  that  he  becomes  part  of 
the  country.  Unless  my  observation  has  been  wrong 
and  the  studies  I  have  made  have  led  me  astray,  that 
is  one  of  the  reasons  why  the  Scots  are  a  power  in  our 
municipalities. 

Another'  reason  is  his  economy.  No  one  can  say 
that  a  Scotsman  is  penurious.  Ask  his  church,  ask 
the  Red  Cross  Fund,  ask  hospitals  or  any  worthy  object 
of  charity,  who  are  the  most  generous  supporters, 
and  you  will  find  in  very  many  cases  the  answer  will 
be  Scotsmen.    A  Scotsman  is  willing  to  spend  money, 
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but  he  wants  the  worth  of  it,  and  that  is  true  economy 
— I  suppose  it  may  be  my  Scottish  descent  which  makes 
me  say  that  any  man  who  throws  his  money  around 
recklessly  is  a  nuisance  to  himself,  a  danger  to  the 
community  in  which  he  lives  and  a  detriment  even  to 
those  upon  whom  he  squanders  the  money.  Economy 
is  often  misunderstood.  A  great  part  of  what  is  called 
penuriousness  or  economy  is  really  from  a  desire  that 
his  people  and  himself  maj'  live  a  decent  life  without 
having  to  call  upon  the  neighbours  to  assist, 

"Not  for  to  hide  it  in  a  hedge. 

Not  for  a  train  attendant, 
But  for  the  glorious  privilege 

Of  being  independent." 

The  Scotsman  too  is  accurate.  He  wants  always 
to  know  the  nature  of  a  contract  before  entering  into 
it.  He  will  not  make  a  bargain  without  knowing  all 
about  it  and  having  it  in  black  and  white  unle.ss 
quite  sure  of  the  other  party.  As  he  will  not  spend  a 
dollar  of  his  own  or  anyone  else's  money  without  seeing 
the  worth  of  it,  so  he  will  not  undertake  to  pay  without 
knowing  what  he  is  to  pay  for  and  what  the  other  party 
is  to  do.  Where  Scotsmen  make  the  contracts  lawyers 
have  no  profits. 

Since  the  war  began,  every  gathering  I  have  attended 
has  been  turned  into  a  war  gathering.  On  this  side  of 
the  line  I  have  spoken  about  our  part  in  this  war,  and 
on  the  other  side  I  have  tried  to  show  why  we  are  at 
war.  I  do  not  propose  to  make  this  an  exception, 
but  shall  close  by  a  few  words  concerning  Scotland's 
part  in  the  war.  Scotland,  a  small  country,  a  poor 
country  as  it  came  from  the  hand  of  God,  having  none 
of  that  beautiful  green  of  the  Emerald  Isle,  and  none 
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of  the  splendid  vales  of  England — Scotland,  an  in- 
dependent country,  never  having  submitted,  except 
temporarily,  to  the  sway  of  others,  what  must  she 
needs  do  when  a  small  countrj  is  trampled  under  the 
brutal  boot  heels  of  villainous  Prussians,  when  a 
country  desirous  of  developing  itself  without  the 
position  of  another's  kultur?  When  such  a  country 
is  invaded,  its  men  slain,  its  women  suffer  a  fate  worse 
than  death,  is  it  any  wonder,  brother  Scots,  that  on 
the  hills  of  Scotland  roams  scarcely  a  keeper,  hardly 
even  a  shepherd,  that  the  vales  of  Scotland  are  popu- 
lated only  by  women,  children  and  old  men?  There 
are  factories  indeed,  but  instead  of  turning  out  cloth 
for  this  continent  they  are  turning  out  munitions  of 
war  to  use  on  the  other  continent.  What  wonder  is  it 
that  our  splendid  old  Motherland  has  taken  her  part 
alongside  the  democratic  nations  who  are  fighting 
for  truth,  justice  and  everything  that  makes  life  worth 
living?  And  what  wonder  that  we  in  Canada,  having 
lived  for  \ears  in  peace  under  the  protection  of  the 
mighty  arm  of  Britain,  are  not  ashamed  to  claim  that 
we  are  at  war?  We  are  proud  that  oui  country,  largely 
populated  by  Scots,  has  found  her  soul  never  to  lose  it. 

Please  God  that  when  another  St.  Andrew's  Da> 
comes  around  we  may  all  meet  together  in  the  happiness 
of  knowing  that  beastliness  shall  not  have  the  upper 
hand  on  this  splendid  footstool  of  God. 

On  motion  of  Mr.  H.  M.  Mowat,  K.C.,  seconded  by 
Mr.  T.  O.  Anderson,  a  very  hearty  vote  of  thanks  was 
accorded  to  the  speaker. 
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^be  Ba)?*0  CouGratulatione 

Toronto,  30th  November,  1915. 
St.  Andrew's  Society  of  Toronto  send  greetings  to  Sister  Societies. 
•AULD  SCOTLAND  COUNTS  FOR  SOMETHING  STILL" 

The  corn  was  turnin',  hairst  was  near. 
But  lang  afore  the  scythes  could  start 
A  sou^h  o'  war  gaed  through  the  land 
An'  stirred  it  to  its  benmost  heart. 
Nae  ours  the  blame,  but  when  it  came 
We  couldna  pass  the  challenge  by, 
For  credit  o'  our  honest  name 
There  could  be  but  ae  reply. 
.\n'  buirdly  men,  frae  strath  and  glen 
An'  shepherds  frae  the  bucht  and  hill. 
Will  show  them  a'  whate'r  befa', 
Auld  Scotland  counts  for  something  still. 

Half-mast  the  castle  banner  droops. 
The  laird's  lament  was  played  yestreen, 
An'  mony  a  widowed  cottar  wife 
Is  greetin'  at  her  shank  aleen. 
In  Freedom's  cause,  for  ane  that  fa's. 
We'll  glean  the  glens  and  send  them  three 
To  clip  the  reivin'  eagle's  claws. 
An'  drook  his  feathers  i'  the  sea. 
For  gallant  loons  in  brochs  an'  toons, 
Are  leavin'  shop  an'  yard  an'  mill, 
A'  keen  to  show  baith  friend  and  foe, 
Auld  Scotland  counts  for  something  still. 

The  grim,  grey  fathers  bent  wi'  years, 

Come  stridin'  through  the  muirland  mist, 

Wi'  beardless  lads  scarce  by  wi'  school 

But  eager  as  the  lave  to  'list, 

We've  flashed  o'  yore  the  braid  claymore. 

On  mony  a  bloody  field  afar. 

But  ne'er  did  skirlin'  pipes  afore 

Cry  on  sae  urgently  to  war. 

Gin  danger's  there,  we'll  thole  our  share, 

Gie's  but  the  weapons,  we've  the  will, 

Ayont  the  main,  to  prove  again 

Auld  Scotland  counts  for  something  still. 

— Charles  Murray. 

J.  Stewart  Skeapf,  J.  Forbes  Michib, 

Secretary.  President. 
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Albany,  N.  Y. — Gentlemen:  The  1 12th  year  of  our  existence  finds  Saint 
Andrew's  Society  of  the  City  of  Albany  still  true  to  Scottish  traditions  and 
proud  of  Scottish  history.  Particularly  are  we  proud  of  the  noble  stand 
which  Scotland's  sons  are  taking  in  the  calamitous  war  now  devastating 
Europe,  standing  with  other  patriots  in  defence  of  home  and  fireside,  against 
the  encroachments  of  a  militarism  which  would  blot  out  the  rule  of  the 
people. 

The  suffering  and  the  losses  sustained  by  our  brethern  in  the  Mother 
Country  are  almost  unbelievable,  and  our  hearts  are  filled  with  sorrow, 
while  our  purses  have  aided,  to  the  best  ol  our  ability,  in  the  work  of  relief 
which  seems  almost  unending. 

In  sorrow  then,  in  this  time  of  gloom,  but  with  hope  steadfastly  burning 
for  the  dawn  of  a  brighter  day  soon,  we  send  our  usual  greetings  on  St. 
Andrew's  Day  to  St. Andrew's  Societies  everywhere,  and  with  all  true  Scotch- 
men, we  can  say, 

"Liberty's  in  every  blow 
Let  us  do  or  dee." 

James  McCredie,  President. 
Adau  a.  Walker,  Assistant  Secretary. 
David  M.  Kinnear, 
EwEN  McIntyhe, 

Committee. 

SHOUTING  FOR  SCOTLAND  AND  SAINT  ANDREW 
By  David  M.  Kinneab 
'Tis  the  last  day  of  November  and  Saint  Andrew's  day  is  on. 

Shouting  for  Scotland  and  Saint  Andrew; 
And  to-night  ye'll  find  the  Scots  in  every  land  beneath  the  sun, 
6houting  for  Scotland  and  Saint  Andrew. 

Chorxts 
Hurrah  for  Saint  Andrew,  Hurrah  for  the  Scotch, 
We've  heard  o'  the  English,  the  Irish  and  Dutch, 
But,  there's  nane  o'  them  can  touch  us,  ye  canna  beat  the  Scotch, 
Shouting  for  Scotland  and  Saint  Andrew. 

When  Saint  Andrew  met  Saint  George,  on  the  field  o'  Bannockburn, 

Shouting  for  Scotland  and  Saint  Andrew; 
Why,  he  grabbed  the  mighty  dragon  and  made  him  twist  and  turn. 

Shouting  tor  Scotland  and  Saint  Andrew. 

When  Saint  Patrick  went  to  Ireland,  he  banished  all  the  snakes, 

Shouting  lor  Scotland  and  Saint  Andrew; 
But  Saint  Andrew  fed  his  hardy  Scots  on  brose  and  oatmeal  cakes. 

Shouting  lor  Scotland  and  Saint  Andrew. 

So,  the  world  had  best  remember,  you  can  sit  upon  a  rose. 

Shouting  for  Scotland  and  Saint  Andrew; 
But  you  can't  sit  on  a  thistle,  that  the  way  the  story  goes. 

Shouting  for  Scotland  and  Saint  Andrew. 

Bidtimore,  Md. — The  St.  Andrew's  Society  of  Baltimore  acknowledges 
with  thanks  your  greetings,  so  beautifully  expressed  in  the  poem  by  Mr. 
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Murray,  and  extends  fraternal  greetings,  and  best  wishes  to  the  St.  Andrew's 
Society  of  Toronto  on  this  St.  Andrew's  Day. 

John  C.  Paterson,  Geokge  K.  McGaw, 

Secretary.  President. 

Buffalo,  N.Y. — Greetings  from  the  St.  Andrew's  Scotiish  Society  of 
Buffalo,  N.Y.,  to  their  brother  Scots,  in  celebration  of  their  75th  annual 
banquet. 

Scotland's  sons  with  hearts  sincere 

Have  met  again  with  loyal  delight, 
To  toast  auld  Scotia's  memories  dear,  . 

And  celebrate  St.  Andrew's  night. 

To  unite  in  friendship's  strongest  ties 

Ties  time  can  never  sever. 
"The  Stars  and  Stripes,"  "The  St.  Andrew's  Cross" 

Shall  be  our  high  endeavour. 

Glenn  O.  Campbell,  G.  Gordon  Stuart, 

President.  Secretary. 

Calgary,  Alberta. — Greetings.  May  Saint  Andrew  guard  our  boys  at 
the  front. 

J.  E.  Robertson, 

President. 

CharUgfon,  S.C. — Saint  Andrew^s  Society  of  Charli  ston  on  its  one 
hundred  and  eighty-six  anniversary  sends  cordial  greetings. 

Georoe  H.  Moffett, 

President. 

Chicago,  III. — The  Illinois  Saint  Andrew  Society  at  its  seventieth 
anniversary  sends  cordial  greetings. 

Dr.  John  A.  McGill, 

President. 
Cornwall,  Ont. — 

And  here's  to  a'  wha  drink  this  night, 
And  here's  to  them  that's  far  awa'. 
J.  G.  HnNTER,  F.  D.  McLennan, 

President.  Secretary. 

Detroit,  Afich. — The  St.  Andrew's  Society  of  Detroit,  Michigan,  on 
this  St.  Andrew's  Day,  1915,  sends  greetings  to  its  Britber  Scots  of  Toronto, 
and  proposes  the  following  sentiment. 

GREETING 

"Detroit  Saints"  command  their  bard 

To  get  his  muse  in  order. 
An'  send  their  greetings  ower  the  States 

An'  far  across  the  border. 
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While  nations  plot,  an'  kings  are  false 

An'  Europe  strives  thro'  blindness, 
Be  oor's  the  hearts  o'  men  to-day 

Oor  deeds— the  cream  o'  kindness. 

The  rising  toast  for  a'  this  nicht 

Ere  speech  an'  story  passes, 
"God  bless  auld  Scotland's  fechtin'  men, 

Their  mithers,  v/ives  an'  lasses." 

— James  P.  Broomfield. 

Alex.  Watson,  H.  T.   Rodger, 

President.  Secretary. 

Fredericton,  N.B. — 

1825  1915 

SCOTS  WHA  HAE 

Lay  the  proud  usurpers  low! 
Tyrants  fall  in  every  foe! 
Liberty's  in  every  blow! 
Let  us  do  or  die!" 

To  Brother  Scotsmen  at  Toronto:  In  this  year  of  the  great  struggle 
for  liberty,  when  Britain  and  her  Allies  are  fighting  for  all  that  is  dear  to 
the  hearts  of  Scotsmen  everywhere,  the  Fredericton  Society  of  St.  Andrew 
sends  greetings  on  this  its  Ninetieth  Anniversary,  and  joins  with  you  in 
the  grand  sentiments  of  liberty  and  justice  expressed  by  Scotia's  immortal 
Bard  in  "Scots  Wha  Hae." 

R.  B.   Wallace,  Moses  Mitchell, 

Secretary.  President. 

Kingston,  Onl. — The  St.  Andrew's  Society  of  Kingston  sends  fraternal 
greetings  to  a'  Brither  Scots  o'  Toronto,  wha  honour  the  day. 

Again  the  time  o'  year  comes  roon'. 

An'  though  war  gars  yer  hearts  tae  stoun' 

A'  the  Scots  billies  in  yer  toon. 

Welcome  the  day. 
Ere  next  time,  may  the  pooers  abune. 
Send  peace, — we'll  pray. 
James  Stewart,  John  Dall, 

Honorary  Secretary.  President. 

Milwaukee,  Wis. — Greetings  frae  yer  Brither  Scots  in  Milwaukee. 
We  a'  jine  wi'  ye  wi'  oor  herts  fu'  o'  sympathy  for  oor  Brither  Scots  at  hame 
in  their  time  o'  trial  an'  sorrow,  may  we  a'  be  blest  wi'  joy  and  peace  ere 
anither  St.  Andrew's  nicht. 

A.  C.  Grant, 

President. 

Montreal,  Que. — Saint  Andrew's  Society  of  Montreal,  Eightieth  An- 
niversary. 
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GREETING: 
Scotland's  at  war!  the  slogan  thrills  all  Scota  at  home,  abroad: 
Let's  still  be  leal  Scots  in  love  of  kindred,  fear  of  God. 
And  as  Saint  Andrew  stands  for  Scottish  Christianity, 
Let's  show,  in  our  sad  world  to-day,  for  us  that  means  Humanity. 

George  R.  Starke, 

President. 
Elizabeth,  N.J.— 

The  land  o'  cakes, 
The  land  o'  cakes 
O,  mony  blessings  on  it. 
Fair  fa'  the  land  o'  hills  and  lakes, 
The  bagpipe  and  the  bonnet. 
New  York  St.  Andrew's  Society, 
William  Sloane,  Laurence  L.  Moore, 

President.  Secretary. 

Ottawa,  Ont. — Celebrating  this  its  Sixty-ninth  Anniversary,  the  St. 
Andrew's  Society  of  Ottawa,  the  Canadian  Capital,  sends  warmest  greetings 
with  fervent  hope  that  our  nation  joined  heart  and  hands  with  the  Allies, 
may  achieve  early  and  complete  victory  for  liberty  and  progress. 

J.  D.  Clarke, 

President. 

Petrolia,  Ont. — We  join  with  Brother  Scots  the  world  over  in  extend- 
ing to  you  the  warmest  wishes  of  St.  Andrew's  Day.  We  further  express 
the  hope  that  'ere  another  St.  Andrew's  Day  comes  around  the  British  Em- 
pire, with  its  Allies  and  with  the  aid  that  Scotsmen  in  every  clime  are 
rendering  the  cause,  will  have  finally  triumphed. 

D.  McLachlan,  G.  G.  Mon-crieff, 

President.  Secretary. 

Portland,  Ore. — The  St.  Andrew's  Society  of  Oregon  sends  warmest 
greetings,  and  joins  with  you  in  honouring  our  brave  compatriots  who  have 
fallen  or  who  are  still  fighting  for  Auld  Scotia  for  freedom  and  for  liberty. 
Auld  Scotland's  right,  and  Scotland's  might,  and  Scotlands  hills  for  me. 

James  Cormack, 

President. 

Quebec,  Que. — A  greeting  from  Quebec,  that  may  be  read,  "gin  there 
be  time  and  opportunity  for  it"  at  the  St.  Andrew's  Day  Celebrations  of 
the  Sister  Societies  to  whom  it  is  fraternally  sent. 

"THE  COURAGE  BORN  OF  THRIFT,  EVEN-DOON-DAEIN',  AND 
CAMARADARIE" 
Our  kiltie  lads,  robust  and  brave. 

Have  been  to  fight  for  us  again: 
Thoir  tartan  garb,  and  martial  gait 

Reminds  us  of  yon  Highland  glen. 
Sae,  hand  in  hand,  as  lirither  Scots, 

Let's  tak'  a  grip  for  auld  langsyne: 
The  prize  is  theirs,  the  pride  is  ours 

To  lay  as  gifts  at  Scotia's  shrine. 
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And  solemn-like  let  a'  tak'  tent 

Of  what  has  been  her  far  renown, 
Amang  the  nations,  yin  and  a' 

To  feather  brave  King  George's  crown: 
Frugality  has  gi'en  her  brawn, 

Weel-daein'  would  enhance  her  fame. 
While  comradeship  has  ever  been 

A  kindling  of  our  love  of  hame. 

Sae  let  us  a'  the  world  o'er. 

Join  in  the  praising  of  her  days. 
As  year  by  year,  ay,  for  a'  time, 

A  victor-Empire's  flag  we  raise. 
St.  Andrew's  Day  is  a'  our  ain. 

On  which  to  joy  o'er  Scotland's  paat, 
And  may  we  live  born-brothers  aye, 
As  long  as  life  and  love  may  last. 

— J .  M .  Harper. 
St.  John,  N.B.^ 

Nae  could  faint  hearted  doubtings  seize  us. 
At  kultered  Germans  trying  tae  squeeie  us. 
And  if  the  lads  they  would  but  please  us. 

They'd  catch  the  Kaiser,  and  gie  him  cauld  kail  het  again  tae 
mak  him  wiser. 

H.  C.  Rankin, 

First  Vice-President. 

Sakaloon    Sask. — Greetings.       Our    fathers    bequeathed    us    freedom. 
Let  us  preserve  inviolate  this  sacred  heritage. 

Saskatoon  Saint  Andrew's  Society. 

Prince  Albert,  Sask. — Here's  tae  ye  and  yours,  and  may  ye  and  yours 
hae  a'  the  guid  we  and  ours  wish  ye. 

Cameron. 
Vancouver,  B.C. — 

Ye  tak  a  Scotchman  frae  his  hill. 
Clap  in  his  cheek  a  Highland  gill, 
Say  this  is  royal  Geortfie's  will. 

And  yons  the  foe. 
His  only  thocht  is  how  to  kill 

Twa  at  a  blow. 
Sons  of  the  Gael  shoulder  to  shoulder. 

R.  G.  Macpherson. 

Hamilton,  Ont. — Greetings  from  St.  Andrew's  Society,  Hamilton,  to 
the    Sister    Societies. 

The  way  is  long,  my  children,  long  and  rough. 
The  moors  are  dreary,  and  the  woods  are  dark; 
But  he  that  creeps  from  cradle  on  to  grave, 
Unskill'd  save  in  the  vejvet  course  of  fortune. 
Hath  miss'd  the  discipline  of  noble  hearts. 

—ScoU. 
LiECT.-CoL.  John  I.  McLaren,  John  C.   Munko, 

President.  Secretary. 
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Wiarlon,  Oni. — 

Here's  Scottish  heroes  and  wooden  wall, 
All  gar  the  black  eagles  fa'. 

B.  B.  Miller, 

President. 

■  Windsor,  Ont. — Greetings  from  Windsor,  St.  Andrew's  Day,  1915. 
In  times  like  these,  of  stress  and  war, 

And  fearful  wrenching  of  the  heart; 
When  every  Briton,  near  and  far. 

Must  play  the  man,  and  do  his  part — 

We  will  not  let  St.  Andrew's  Day 

Go  by  without  our  usual  cheer; 
But  show  our  enemies  that  though 

Our  hearts  are  sore  we  have  no  fear. 

Then,  cheer  Brittania,  three  times  three! 

Brave  Belgium!     France!     And  every  friend! 
Are  we  downhearted?     No!     Not  we! 

Our  cause  shall  triumph  in  the  end! 

J.  C.  ToLMiE,  Hugh  McSween,  George  Macdonald, 

President.  Vice-President.  Secretary. 

Windsor,  Que. — Our  St.  Andrew's  Society  extends  greetings,  having 
no  doubt  that  at  this  time  the  thoughts  of  all  Sons  of  Scotland,  are  with 
those    at   the    front. 

"By  oppression's  woe  and  pains! 
By  your  sons  in  servile  chains! 
We  will  drain  our  dearest  veins. 
But  they  shall  be. free! 

"Lay  the  proud  usurper  low! 
Tyrants  fall  in  every  foe! 
Liberty's  in  every  blow! 

Let  us  do  or  die." 

F.  J.  Campbell, 

President. 

Winnipeg,  Man. — Greetings.  The  heather  is  on  fire.  Caledonia  in 
freedom's  cause  stands  fast  to-day. 

John  Young  Reid, 

President. 
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